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PREFACE 


I HAVE for a long time noticed that the Courts, and, to 
some extent, even the Legislature, of one country do not 
derive that assistance from the deliberations and declarations 
of eminent Jurists and Judges in other countries to which 
their high judicial value entitles them ; and lawyers in every 
country often devote their time and energies to the discus- 
sion and determination of questions that have been already 
most fully debated and elucidated in others. Enact- 
ments are thus sometimes made, and cases frequently dis- 
posed of ill one country in accordance with principles 
which are there regarded as indisputable, but which are 
not only in direct conflict with those recognized and acted 
upon elsewhere, but have themselves, in some instances, 
after a long trial, been found inconsistent with the proper 
administration of justice, and deliberately abrogated or 
tacitly relinquished as unsound. Decisions of English 
courts are, no doubt, often relied upon in this country, 
and sometimes cited even in British Colonies and the 
United States, but the decisions in the latter are seldom 
referred to in the English Courts, and are hardly known 
in this country. Again, decisions of even the highest 
Indian Courts appear to be unknown in England and are 
absolutely so in the United States, although the Indian 
Law is now composed, to a great extent, of Codes that are 
mostly based on the case-law of England and not seldom 
derive their inspiration even from the Codes of Louisiana or 
of other States in America. Even the non-statiitory law of 
India is, in the name of the principles of justice, equity, 
and good conscience, taken almost entirely from general 
principles declared and established by English courts; the 
analogies of the English law affording the most accessible and 
convenient, if not, in every case, the safest and best guide 
to the courts in this country. The British Indian system 
of jurisprudence has now, no doubt, acquired a consistency 
sufficient to be able to stand alone, and is not under an 
absolute necessity of borrowing from English or American 
precedents ; but some of its departments, for example, 
that of torts, are still very meagre, and may, with 
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adi’antiige, enrich themselves with principles and illus- 
trations from foreign sources. Besides on account of 
the common origin of the Indian, the American and 
the modern English systems of jurisprudence, one always 
readily lends itself to the illustration of the others upon 
any legal topic, and no system can be so complete as not 
to be all the better for some help from other systems of 
independent and similar growth. A more frequent refer- 
ence to, and the use of, the labours of those engaged in 
the sa.me work is always conducive to a better accomplish- 
ment of that work ; and this is especially so in regard to 
sciences, that are naturally based on a generalization 
not only of facts but of general rules and principles, 
Differen ces of religion, manners, habits and customs, whe- 
ther due to physical, clitaatic, or other less permanent 
causes, after all cover only a very limited area of man’s 
nature and life, which in most respects are everywhere 
the same, subject to same impulses, same sjtrings of thought 
and action, and with same tendencies for forbearance and 


inaction, and on which all science relating to man as a 
social being must be based, and all jurisprudence and 
legislation must finally rest. A better knowledge of the 
laws and judicial principles ofdirierent countries cannot 
therefore tail to conduce materially to the advancement 
of the science of true jurisprudence and the simplification 
and assimilation of legislation in civilized countries, an 
object that has acquired particular importance for the 
proper administration of justice in the modern days of 
increasing mutual intercourse of foreigners, and is engag- 
ing the attention of jurists and practical statesmen as well 
as of incessant International Conferences and Congresses, 
both in Europe and America. Nor is a knowledge of 
the laws of other countries of less importance for ordinary 
domestic administration of justice. Where, and so far as, 
law has not been codified, the value of such knowledge for 
that purpose cannot be over-estimated ; and in these 
days of physical and social progress, what country has or 
can have a complete code providing for all the exigencies 
and possible requirements of all its people. But even 
where law is codified, a knowledge of the general 
principles followed, and of interpretation and construction 
of similar enactments adopted in other countries, is of 
considerable use in helping and relieving the labours of 
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judges and lawyers, especially when the language of any 
enactment is indistinct or ambiguous, or adecision hastobe 
given in regard to cases which do not clearly fall within it. 

An important object of this work is to practically 
illustrate the great advantage accruing to the municipal 
law of every country, both in regard to its development 
and practical application, by a familiar acquaintance on the 
part of those concerned in its administration with the 
corresponding principles recognized and acted upon in 
other countries, an advantage not restricted to any parti- 
cular branch of law and extending even to the codified 
branches of it. The doctrine of res in its applica- 

tion to civil proceedings has been selected to form the 
subject of this work on account of its practical importance 
and unusual difficulty. It has been formally enacted in 
British India, but the enactment is incomplete and not free 
from obscurity, and as observed by Sir Whitley Stokes, to 
whom it owes a great deal of its present form, the doctrine 
of res judicata “is a subject of which the importance in a 
couiiiry inhabited by a litigious population is only equalled 
by the difficulty of dealing with it clearly, concisely and 
accurately in a legi.slative enactment.” Indeed nothing so 
fairly demonstrates the persistence of litigants as their con- 
stant efforts to escape the consequences of prior judgments. 
Scarcely a month passes in which it does not become 
necessary in some Court of last resort in this country to 
determine the conclusive effect as a bar or an estoppel of 
some prior judgment. A glance at the authorized Reports 
of the Indian Courts will show that there are but few 
particular doctrines that have more fre(|uently engaged the 
attention of the Courts than the question of res judicata. 
Starting from a maxim couched in half a dozen word.s, 
elaborate rules have developed out of the multiplicity 
of controversies coming before the Courts with a thousand 
minute shades of difference, “ until by perpetual classifica- 
tion and sub-division, the jurisprudence of the subject has 
obtained a breadth, a depth, and a closeness of texture, 
which would seem to promise an immediate precedent for 
the decision of any imaginable case.” Midst this general 
symmetry there is a real conflict of opinion in regard to some 
of the constituents of the doctrine, leading to a correspond- 
ing conflict as to the construction of the various clauses 
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of* the rule as enacted by the Indian Legislature. In such 
cases 1 liave not refrained from expressing my own opinion, 
though “ dogmatic assertions and arrogant opinions have 
no proper place in tlie law,'’ and to find judges of 
eminence differing upon nearly every question, is enough to 
shake one’s confidence in his own infallibility.” In some 
caseS) the labyriuthal confusion of conflicting decisions is, 
however, ni(*rely apparent, and due rather to the “ infinite 
variety exhibited in the facts of the different cases and 
the necessity of making nice discriminations in the princi- 
ples to be aftplied.” And while the case-law relating to 
the subject is voluminous, no attempt has hitherto been 
made, at least, in India or England, to reconcile the con- 
flicting decisions, or to treat the subject systematically 
with a due regard either to the ultimate basis of the rule, 
or to the “ various distinctions, ramifications, modifica- 
lions, exceptions and diverse bearings” thereof. 

To supply this desideratum is the other main object 
of this work. An attempt has been made throughout it to 
preserxe an oiderly aiul scientific arrangement. Alter 
giving a general conception of the doctrine o\ res judicata 
in the first Chapter, ti)e various questions arising in con- 
nection with the ♦ matter in issue,’ the ‘decision,’ and the 
‘parties’ are treated in the second, third and fourth Chap- 
ters n'spectively. 'The subject of the jurisdiction of 
Courts is an essential constituent of the doctrine of res 
judicata^ and is t/eated at length in the next three Chapters. 
The subjects of judgments in rem and of foreign judg- 
ments are treated in the eighth and ninth Chapters. To 
make the work conq)letc, the doctrines of bar by suit, of 
lls pendens^ of bar by jointness, of merger, and other 
cognate matters have been discussed in the last three 
(chapters, 'fhe legal liteiature on these subjects, both in 
India and England, is extiemely scanty, there not l)eing 
in fact a single work in either country devoted exclusively 
to any of them. 

This work, to a great extent, presents the law by “ wav 
of a review of the cases upon a statement of their facts,” 
the principal decisions on the various points in India and 
England being grouped under the respective clauses of the* 
Indian rule of res judicata bearing on those points. In fact, 
these decisions may be said to form the ground-work of the 
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treatise, altogether about four thousand being cited, and of 
the published cases only those omitted from reference, the 
facts of which as stated in the reports cannot warrant any 
inference in regard to any disputed principle or specific pro- 
position of law. Nor has the valuable help to be derived 
from English text-books been ignored. Frequent reference 
has accordingly been made to the note to the Duchess of 
Kingston's Case contained in Smith’s Leading Cases, to the 
works of Mr.Pigott on judgments and jurisdiction of foreign 
Courts, and to the various works dealing with the law of 
estoppel. In the discussion and elucidation of abstract 
general principles, help has been takeji from the labours 
of Roman and French jurists, among whom special mention 
may be made of Heraldiis, Tiraquellus, Strycknis, Griolet, 
Pothier, Lacombe, Moreau, and Constant, many extracts 
being given from the published works of the last four, as 
the latest works available at the time of the preparation 
of the work for press. To illustrate the practical applica- 
tion of the principles, as well as to furnish a safe guide 
in cases not provided for by the rule of res judicata or 
the Indian case-law bearing on it, the principal decisions 
of the American and Federal and State Courts have also 


been referred to, the citation being made chiefly from the 
publications of the National Heporter System, and from 
the excellent series which the legal public owes to the 


labours of Mr. Freeman and his associates, and the reports 


of cases in which, being 


taken from the authorized State 


Reports, may be deemed as having official authority. 
Particular obligations of the author are also due to the 
excellent works of Messrs. Freeman, Black, Herman, 


Bigelow, Wells, Vanfleet, Hawes, Bennett, and other 
standard writers who have contributed so richly to 
the legal literature of America. In taking assistance from 
foreign decisions and foreign authors, care has been 
taken to distinguish and omit every thing based on 
special provisions of local and particular enactments, 
and to adopt and incorporate only what was based on 
general principles or on enactments similar to those in 
force in this country. 


It is hoped that this work as a repertory of a mass 
of legal learning on the subjects treated in it will not 
fail to be useful in any country, but it will be particularly 
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valuable to the legal profession in India ; as the treat, 
ment of the subject, though of an extensive character, 
is mainly Indian, and, to a great extent, restricted to 
such aspects of the doctrines as have especial importance 
in this country. As the reports of the Indian decisions 
must be altogether unknown in America, as those of the 
American decisions are in India, and both are inacces- 
sible to the majority of lawyers in England, excerpts 
from the opinions of the Courts have been freely intro- 
duced. In fact, especial care has been taken to employ 
in the enunciation of principles, and even in the statement 
of ordinary propositions of law, the werAa either 

of judges or of eminent lawyers, so that the statements 
made may carry a weight which cannot attach to the words 
of an unknown author. The difficulty of this mode of 
treatment has been particularly great, since the author, 
denied all access to any public or official library, has had, 
during the actual preparation of the work for press, to rely 
entirely on the unaided resources of his own private library. 
This course has further materially added to the size of the 
book, but it is hoped it has added proportionately to its 
value also. To keep down the size however, as far as 
practicable, references in the citations have often been 
omitted, especially when the decisions referred to had 
originally no liigh authority or have since ceased to have 
it, or did not support the text cited ; as their retention in 
such cases would have necessitated a discussion which, 
though sometimes interesting, could not have much prac- 
tical value at present. In case of references to important 
decisions which have been retained, the names of more 
authoritative or accessible reports have often been substi- 
tuted for those given in the citations ; but in the table of 
cited cases references liavc also been given to the various 
Reports and series of Reports other than those cited in 
the body of the work, and names of leading cases printed 
in Italics. To further increase the usefulness of the work, 
the index has been made very full. 


HUKM CHAND." 


Delhi, April 1894. 



TABLE OF CONTENTS. 


CHAPTER I. 

Gmneral View op the Doctrine. 

1. Universal character of the doctrine of res judicata. 

2. Roman notion of the doctrine. 

8. English notion of the doctrine. 

4. Mistaken treatment of the doctrine in England as an estoppel. 

5. Adoption of the English doctrine in British India. 

6. Enactment of the rule of bar hij jiidijment in British India. 

7. Bar by judgment distinguished from bar by verdict. 

8. Principle of bar by verdict acted upon by Indian courts on general 

principles. 

9. Difficulties experienced in the application of the Statutory rule on 

account of the expression Cause of Action. 

10. The enactment in British India of the rule of concktsivcibcss of 

judgment, 

11. The genesis of the rule. 

12. The provision as to estoppel against defendants. 

13. The constructive extension of tho rule by Explanation II. 

14. The extension of the rule to Foreign judgments. 

15. Amendment as to the matter in issue having been so directly 

and substantially in the former suit. 

16. Amendment as to tho jurisdiction of the Court trying the former 

suit over the subsequent suit. 

17. Present Indian rule of res judicata. 

18. Incomplete character of the present rule. 

19. Bar by res judicata is absolute, and against all parties. 

2^* Character of the trial barred by tho doctrine 

21 . Character of the suit of which the trial will be barred. 

22. Character of the issue of which the trial will bo barred. 


CHAPTER II. 

Matters in Issue and thkir Identity. 

23. The matter decided need not have boon in issue in a 

instituted suit. 

24. Matter must have been in issue in another suit, 

25. A matter in issue distinguished from a matter of (jvideuce. 

26. A matter in issue distinguished from an issue recorded as such, 



X 


TABLK OF CONTEXTS. 


27. 

28. 


2i). 

80 . 

31. 

32. 

33. 

34. 

35 . 



37. 

38. 

39. 


40. 

41. 

42. 




47. 

48. 

49. 


A inattcr may be iu issue even if neither party bound to plead it. 

Matter in issue distinguished from the subject-matter the 
identity of which not required for res judicata. 

Matter in issue distinguished from the object and the I’eliei' 
claimed, the identity of which not reejuired for res judicata. 

Matter in issue distinguished from the form and cause of action^ 
the identity of which not required for res jmlicata. 

Matter must be substantially and directly iu issue in the former 
suit. 

Trial of the uiatter even incidentally cognizable in a subsequent 
suit will be barred. 

When a matter is substantially iu issue. 

When a matter is directly iu issue. 

A fact of which the existence is not lU'Cessary to a judgment 
cannot be in issue directly. 

(.Constructive extensiorqof the expression matter in issue not a 
new rule. 

All the grounds of defence are deemed to be directly in issue. 

Claims by defendant on separate cause of action need not bc^ 
urged iu defence. 

Claims not inconsistent with tlui })]aiutifF^s claim need not be 
urged in defence. 

Proper performance of a contract is not matter in issue in a suit 
on that contract. 

The same rule applies to undefended suits also. 

In undefended suits, ouly matters absolutely necessary for their 
decision are deemed to be in issue. 


Amount of credit given by plaintiff to defendant iu accounts is 
not directly in issue iu undefended suits for tlie balance. 

Only the grounds of the title forming the basis of the claim arc 
matters in issue. 

Conflict of opinion under ihc Civil Procedure Code of 1859 as 
to other titles being matters in issue. 


Independent titles forming sepamte causes of action are not 
under the present Code matters in issue in a suit on any one 
title. 

Grounds l<o be urged in plaintiti'’s rejoinder ai*e grounds of 
attack, and thcrelbre matters in issue. 

Mattel’s are deemed to be in issue, even though not urged and 
not considered on appeal. 

Grounds not existing at the time of the former suit are not 
matters in issue iu it. 


ClIAPTyK III. 

Mattkk in IssiK ukaku and DKCijnin. 

Decision of a suit on a pr(‘liminary pojut d(K's not bar a 
subsequent suit on the same cause of action. 



TABLE OF CONTENTS. 




•4. 

o5. 

56 . 

57 . 



59. 

60. 
6 ]. 


02. 

63. 

01 . 



GO. 

07. 

08. 

on. 


Decision on a preliminary point is res jicdicafa as regards that 
point in a subsequent suit. 

Any matter, not decided, may be raised in a subsequent suit. 

Any matter expressly left undecided will not be deemed to have 
been decided. 

Same rule applies when the matter left undecided required to be 
decided foi* the decision of the suit. 

Ileservation of a matter for decision in a subsequent suit is not 
binding in the subsequent suit. 

Decision tf) be res jv/f/icatu need not have been passed on evidence. 

Decision in accordance with arbitrators* award may be rrs 


judicata. 

Decision on comproinis(‘ or confession is ms* judicata, only in case 
of dismissal of suit. 

Decision may bo ms* j^^iUca1a even though not specific and 


express. 

Decision on a matter may be res judicata even wlion not 
embodied in the decree*. 

Admissibility of extrinsic evidence for determining tlic matters 
decided in the former suit. 

Decision to be res judicata must be final. 

Eic^parfc decision rn<iy become final. 

Appealable dc'cision will be rc.s* judicata until it is appealed 
against. 

Application for retrial does not interfere with the finality of a 
decision. 

Decision is fimil only if it forms the basis of the judgment. 

Priuciphj of Explanation TII is of a genonil application. 

Only a relief indojiondently claimed is deomod refused. 

>Snbserjuent suit will not lie for mesne profits, that were asked 
for and not allowed, oven thfuigh they might not- have l)epn 
!i8k(*d. 


CHAPTER IV. 


I hEN'I ITY OF PaHTJES. 


70. 

71. 

72. 

73. 

74. 

75. 
70. 


Decision in a suit is res jialicata oidy between tlie parties and 
their privies. 

Who are parties to a suit. 

Bc')t,amida rs are parties. 

A minor may be a party to a suit, so that a decision in it may 
he res judicata, against him. 

An lusaiui may be a party to a suit so that a decision in it may 
be res jiulvuUa against him. 

A party at the tirnt? nf the decision of the suit is a ]Jariy, 

Pro forma defendant is party. 



TABLE OF CONTENTS. 


XU 


77. Decision on an issue is rns judicata only against parties between 

whom the issue had arisen in the former suit. 

78. Decision on a matter is res judicata even against parties on the 

same side when there is active controversy between them 
about it. 

79. Identity of parties not affected by change of their relative 

positions in subsequent suit. 

80. Tdentity of parties jiot affected by omission from, or addition in, 

subsequent suit f)!* any person. 

81. Persons litigating otherwise than under the same title are 

not the SMTue parties. 

82. Decision in :i suit is m judicata in regard also to persons 

liocoming [irivies .niter the suit. 

8ff. The claim (contemplated by the Indian rule is also one based 
on a. titl(‘ neqnirod snbsoquontly to the former suit. 

^'1. A derision will nol lie rcff judicata in a subsequent suit between 
th(' eo-heirs ol’ one party in the former suit. 

85. Wlien one jierson is said to ( laim under another. 

8ff, Collateral heirs of a male taking after his widow represent her. 

87. A sneeessor in ofliee does not claim under, but represents his 

pr(Hlocessoi*. 

88. A son in an undivided Hindu family does not claim under his 

fat.lu'r. 

89. Co-heirs do nut claim under each other. 

90. Co-owners do not claim under each other. 

91. How far executors and administrators represent deceaseePs heir. 

92. A lessee claims under the lessor, but not the lessor under the 

lessee. 

93. Attaching-creditor does not represent the judgment-debtor. 

94. Decision against garnishee is valid against judgment-debtor 

only to th(' extent of compulsory payment by the garnishee. 

95. Piirch.as(’r at (‘xecut.ion-sale does not claim under the judgment- 

d(d3tor, the attach ing-creditor or the bailiff’ conducting the sale 

96. How far stock-holders claim under the corporation. 

97. Public corporation^ represent their members as well as the 

citizens. 

98 . Decision bindiug against persons having similar interest, 

99. Explanation V applies also when the decision in the former suit 

was pri(w to the Civil Procedure Code. 

100. Explanation V applies only when the claim in the former suit 

fur ported to bo on behalf of the others also, 

101. Explanation V applies even when permission to sue or defend 

on behalf ol others is not obtained. 

102. Explanation V applies when the claims to the right are not 

on the same title. 

103. Master and principal, and servant and agent how far bound by 

decisions against each other. 

104. How far decisions in suits to which the principal debtor or 

surety is a pai-ty will be res judicata against surety or 
principal debtor. 



TABLE OF CONTENTS. 


Xlll 

105. Principle of bar hy notice applies to all the cases of warranty. 

106. Principle of bar by notice applies to all the cases in which 

there is a responsibility over. 

107. The notice given must be express. 

108. Decision in a suit will bind every person responsible for its 

consequences. 

109. Bailor barred by a decision in a suit against a bailee. 

JlO. Judgments in peTaonam are not Tpa judicata in regard to 
the relation created by them. 


ni. 

112 . 

113. 


114 . 

115. 

lie. 


117. 

118. 

119. 

120 . 

121 . 




J24. 

125. 

126. 



128. 

129. 


130 . 


CHAPTER V. 

Ersentul JiiHismcTroN. 

General conception of jurisdiction. 

Constituents of jurisdiction. 

Jurisdiction over subject-matter is detnrinined by plaintiff’s 
statement of claim. 

Civil C-ourts can take cognizance of all suits of a civil nature. 

Suits for mere regulation of ritual or observance of religious 
honors ai^o not cognizable by Civil Courts. 

Civil Courts can take cognizance of suits relating to rights 
to property or offices, involving questions ol' religious rites 
or eoi'omonials. 

Civil (/ourts can tak(3 cognizance of a suit by a person entitled 
to any office foi* recovery of fees annexed to it. 

Cognizance by Civil Courts of suits involving caste questions. 

Civil Courts can take cognizance of suits relating to marriage. 

Cognizance by ordinary ( Jivil Courts of suits relating to rovtnuie 
or rent of revenue-paying lands, 

ifdica/n to decisions of 

Small Cause Courts are Civil Courts of a limited but exclu- 
sive jurisdiction. 

Especial jurisdiction of higher gi'aJ(*s of Courts over coi'biin 
suits and civil proceedings. 

Pecuniary limitations of Courts’ jurisdiction. 

No minimum limit of jicjcuniary jurisdiction. 

Pecuniary jurisdiction is determined by hand value given 

in the plaint. 

Pecuniiiry jurisdiction is not detorminod by amount of the 
demand or transacliou from which the claim has arisen. 

Amount proved and (l(*creod does not affect jurisdiction. 

Natur(‘ of the defence or of defendant’s plea does not affect 
jurisdiction. 

Plea raising a question of title to immovable property does not 
affect the jurisdiction of Small Cause Courts in suits for 
damage's to the ])roperty. 


Applicability of the; doctrim* of 
Revenue Courts. 


cm 


3 



XIV 


TABI^B OF CONTKNTS. 


131. 

132. 

133. 


134. 


135. 




Subject-matter of a suit is not necessarily identical with the 
property to which the suit relates. 

The mortgaged property is not the subject-matter in all the 
suits on mortgage. 

In suits for a share in the joint property that share is the 
subject-matter. 

In declaratory suits the property or riglit in respect of which 
the declaration is sought is the '<iibjeet-jnuttcr. 

Subject-matter in suils relating to the attnehment of property 
in execution of a decree. 

Vjiliiation of sulject-matter foi* jiirisdietiou need not he th<^ 
same witli that for the Court Fe(\s Acts, 

.Inrisdiction ovei* appcjals. 

flurisdiction over execution proceedingr-. 


CHAPTER VI. 


Loc\l anu Personal .Iitrisdiction. 


13h. Provisions as to local jurisdiction in the Civil Procedure Code 
1851), and the High Courts' Charters. 

140. r^mflict of opinion as to the nature of suits relating to immov- 

ahle pro])crty. 

14). Provisions a,s to iIh* loenl jnrisdietion in tlie present Civil 
Procedure Code. 

142. Suits rolatifig to immovabie pro])ertv sitnato outside P>ritis]i 

India, not (^ogni'/ahli' hv Courts in lhatisli India, 

143. English Courts do jiot take cognizance of suits for torts to 

irnniovabh' properly in foreign coiiiitrv. 

141. English Courts lak(‘ cognizance of suits lor personal relief 

arising <»ut of contracts respecting immovahh^ property situate 
in foreign conntrv. 

145. Suits for relief relating to immovable ])roperty situate outside 
tlie local jurisdiction of the Court. 

14G. Determination of jurisdiction over movable property ))y its 
147. Jurisdiction at the places of accrual of cause of action. 

14^. Contlict of opinion as to /bram cojifractus. 

141). Signilication of the words tn (htrlJ and to rasifle, 
le50. Defondant’N voluntary residence at th(' time of the institution of 
the suit is sufiii-ieui to confer jurisdiction. 

151. Charact(‘r of business the carrying of which can confer iiiris- 
di(*tion. 

162. 3'he carrying on of the business manl not be personal. 

153. Carrying on of biisiiu'ss by a foreigner to give jurisdiction 
must be pm'sonal. 

164. Carrying on of business need not bo of a permanent chanictor. 
]55< Carrying on of business not'd not be in one place* exclusively. 
15b. Local limits of jurisdiction over mi.scellaneous proceedings. 



TAHLE OF CONTENTS. 


XV 


157. Court mu»t have jurisdiction over the parties. 

157 A. Courts have no jurisdiction over foreign States and liulors. 

157B, Jurisdiction over a State of its own Courts. 

]5S. Courts have jurisdiction over all persons subject to, domiciled 
in, or present at the time of the institution of the suit in the 
State. 

15D. Courts cannot acquirti jurisdiction over foreigners not present 
in the State by a personal service of summons on them. 

IGU. Presence of a non-resident foreigner's property in a country 
does not give its Courts jurisdiction over him. 

l(iJ. Personal dis(|ualitication of presiding Judge. 

lOii. Disqualification of a Judge to try a case in which he acted as 
counsel before the trial. 

id, A Judge is not disqualitied from trying a suit to which his 
Coven 1 me lit is a party. 


CHAPTER VII. 


Existence of JuRisnicTiON. 


1 (; 4 . 

1()5. 

100 . 


307 . 

](i8. 

101 ). 


170 . 

371 . 

17l>. 


do- 
ll 4.. 
175. 
170. 

177. 


178 . 

179. 
ISO. 
381 . 


Coiicurreucc of jurisdiction over the suits. 

(Jompetency of jurisdiction does not involves finality of decision. 

Coneurrence of jurisdiction required only in regard to subject- 
matter of suit. 

Judgment by a court without jurisdictiou is void. 

Judgnieiit void only so far as it is in excess of jurisdiction. 

Want of jurisdiction against some of the defendants does not 
avoid the judgment against the other defendants within 
jurisdiction. 

Jurisdiction over subji'ct-matter must exist throughout the 
proceedings in the suit. 

Local jurisdictiou ouce acquired is not lost. 

Jurisdiction not divested by death of either party after institu- 
tion of the suit. 

Consent does not confer jurisdiction. 

Want of non-essential jurisdiction may be waived. 

Estoppel from proving want of jurisdiction in sufiscqucnt suit. 

Estoppel against the plea of want of jurisdiction in further 
proceedings. 

Presumption as to the existence of jurisdiction in regard to the 
courts of general jurisdiction. 

Presumption in favor of existence of jurisdictional facts. 

Decision on jurisdictional facts cannot be attacl^ed collaterally. 

Conclusive effect of a finding as to service of process. 

Conditions of the institution ov cognizance of a suit do not 

. affect jurisdiction. 

Court can Iiave jurisdiction only to decide questions raised by 
the suit. 



TABLK OK CONTEMN. 


XVI 

183. Courts have jurisdiction to grant only the relief awardable in 

the suit. 

1 84. Improper institution of proceedings does not aliect competency 

of court^s jurisdiction. 

186. Appellate court's jurisdiction not affected by defect of jurisdic- 
tion of lower court. 

186. No other provisions relating to procedure affect jurisdiction. 

187. Irregularities in a process or its service do not avoid judgment. 

188. Non-compliance with procedure essential for exercise of juris- 

diction may be waived. 

189. Errors in the exercise of jurisdiction do not affect competency 

of jurisdiction. 

190. Proceedings at unantljorized time are not vx)id. 

191. Proceedings at unauthorized pl;ir(! are not void. 

1 92. Mere error in a judgmcait does not render it void. 

193. Fraud does not render a judgnuait void. 

194. Judgment may be set aside for fraud in obtaining jurisdiction. 


CHAPTER Vni. 

JuUiJMKNTS hi, Hem. 

Judgments ///. rem are exceptions from the rule as to judgments 
b(nng intrr-partcH. 

Universally binding effect of judo-ments m rent is based ou a 
notice of proceedings to all ])(TSons. 

All the world is siip])osed to bt' parties to proceedings in rem. 
Usual descriptions of judgments in, rent. 

Restricted view taken of judgments ho rcvi by Indian judges. 
What judgments art'- usually (considered to be in rnn. 

What judgments were eousi(h*rcd to bo in rem in British India. 
Statutory recognition of judgments in retn in British India. 
Effect allowed to judgments in, rem. 

Jurisdiction in proceedings in rem. 

Jurisdiction in proceedings for dissolution of marriage. 


CHAPTER TX. 

Foreign Judgments. 

Foreign judgments. 

Recogiiitiou of foreign judgments due to the notion of comity. 
Supplementing the notion of comity by grounds of public policy 
and general justice. 

A foreign judgment has as a plea always been considered 
conclusive in England. 


206. 

207. 

208, 

209 . 


195. 

196. 

197. 

198. 

199. 

200 . 
201 . 
202 . 

203. 

204. 

205. 



TABLE OF CONTENTTS. 


XVll 


210. Ground of distinction between a foreign judgment as a plea 

and as the basis oE an action. 

211. Distinction involves an absolute inconsistency. 

212. Entire explosion of the doctrine of the distinction. 

213. General view of the limitations to the recognition of foreign 

judgments. 

214. Foreign judgments to receive recognition must bo of courts of 

competent jurisdiction. 

215. Foreign court^s jurisdiction is primarily determined with 

reference to the laws of its own country. 

216. Jurisdiction to receive recognition must be exercised in 

accordance with general principles of International Law. 

217. Jurisdiction of French courts over foreigners in suits on 

contracts made outside France is not recognized. 

218. Estoppel from plea of want of jurisdiction against foreign 

judgments. 

219. Foreign judgments recognized and enforced in British India. 

220. Courts in Protected Native States are Foreign Courts for the 

purpose of the rule of rea judicata. 

221 . Foreign judgment cannot be ms* judicata unless it were so in 

the country in which it was passed. 

222. Limitations of the recognition of foreign judgments in British 

India. 

22o. Provision for enquiry into the merits of judgments of foreign 
Coui'ts in Asia and Africa. 

224. A foreign jndgrncut to bo a bar must be on the merits. 

220. Foreign judgment to bo a bar in British India must not disclose 
on its face a mistake of International or Indian Law. 

220. Even apparent mistakes of International or English Law do not 
affect the binding force of foreign judgments in England. 

227. Foreign judgment to be binding must not be contrary to 

natural justice. 

228. Term natural justice refers generally to matters of procedure. 

229. Decision passed without reasonable notice to the persons 

concerned is contrary to natural justice. 

280. Foreign judgment to be res judicata must not have been 
obtained by fraud. 

231. Foreign judgment to be res judicata must not sustain a claim 

founded on a breach of Indian law. 

232. Recognition of foreign judgments m reut. 

233. Foreign judgments in rem are not less binding, if wrong. 

234. Foreign judgments in rem are open to the same objections as 

those hi 'personam. 

CHAPTER X. 

Bar by Suit. 

235. Principle on which the rule of bar b^ suit is based. 

236. Bar by suit distinguished from res judicata. 

B 



XVlll 


TABLE OF CONTENTS, 


287. Bnle of bar by suit as enacted in India. 

238. Bar by suit does not apply to claims not known to plaintiff at 

the time of the first suit. 

239. Bar by suit does not apply to a claim beyond the jurisdiction of 

the court that decided the former suit. 

240. Bar by suit extends to subsequent suit by a party claiming 

under or representing a party in the former suit. 

241. Bar by suit extends to claims by defendant. 

242. Cause of action and its identity on which the application of bar 

by suit depends. 

243. Unity of every tort as a cause of action for all damages resulting 

from it. 

244. Cause of action for several properties misappropriated or wrong- 

fully taken at the same time is the same. 

245. In suits for damages for injury to several properties their number 

or distance from each other does not affect the unity of cause 
of action. 

246. Essentially distinct injuries caused by the same tort constitute 

distinct causes of action. 

247. Subsequent suit will not lie even for damages resulting subse- 

quent to the first suit. 

248. Suit for mesne profits will bar subsequent suit for those accrued 

prior to the former suit. 

249. In suits on title, infringement of the title constitutes the cause 

of action. 

260. Suit for a share of certain joint property will bar a suit for 
other items of that property, 

251. Identity of cause of action in suits for setting aside alienations. 

252. Breacli of each of several contracts arising from same or similar 

facts constitutes a distinct cause of action. 

253. Breach of several contracts made as a part of same transaction or 

in pursuance of one general contract constitutes only one cause 
of action. 

254. Same y)rinciple applies to suits for wages due on account of work 

and labour. 

255. Breach of each of several covenants in one contract constitutes a 

distinct causi^ of action when they are essentially distinct, 

256. Breach of cacli (^f several covenants to be performed at different 

times constitutes distinct cause of action. 

267, Suit for breach < »f contract must include all prospective damages, 

258, Other instances of identity of cause of action. 

259, Other instances of non-identity of cause of action. 

260, Suits for declaration of title to property do not bar a suit for 

possession of the property. 

261, Suits for recovTriug debt and those for enforcement of collateral 

seimrities thereof. 

262, Suit to recover maintenance does not bar a suit to have mainten- 

ance charged on property. 



TABLE OF CONTENTS. 


CHAPTER XI. 

Lis Pendens. 

263. General character of lis 'pendens. 

264. The statutory rule in India distinguished from res judicata. 

265. Existence of prior suit is essential to the application of Hs 

pendens. 

266. Identity of relief asked is essential for the application of Us 

pendens. 

267. Identity of parties essential to the application of Us pendens. 

268. Pendency of a suit in a foreign court will not operate as Us 

pendens. 

269. Decision in a suit is binding against pendente lite alienees. 

270. Pendente lite alienees not to be impleaded in the suit parties* 

271. Doctrine of Us pendens originally based on constructive notice. 

272. Doctrine of Zis maintained on account of necessity and 

public policy, 

273. Recognition and adoption of the doctrine in British India. 

274. liis pendens applies only to alienations made pending a conten- 

tious civil proceeding. 

275. When a civil suit may be said to terminate for the purposes of 

the rule of Us pendens. 

276. Revival of a suit after its dismissal for retrial is a continuation 

of it. 

277. lAs pendens continues during the pendency of the appeal. 

278. Proceedings on a hill of review are not a continuation of the suit 

or of its Us pendens. 

279. Lis pendens applies only to alienations made during hand fide 

and diligent continuous prosecution of the suit. 

280. Lis pendens docs not affect rights acquired before the commence- 

ment of tho suit. 

281. Lis pendens applies to every sort of alienation including a shIo 

in execution of a decree. 

282. Lis pendens applies only to the alienation of the rights of either 

of the parties. 

283. Lw jjendens applies also to personal propertg except negotiable 

paper not due. 

284. Lis pendens ap])Hos only to property specifically sued for. 

285. Character of the description of the property to be affected by 

lis pendens. 

286. lAs pendens attaches only to proceedings in domestic courts. 

287. Statutory systems of registration of lis pendens. 

CHAPTER XII. 

A . — Bar fob Jointness. 

288 . Principle of bar for jointness, 

289. Basis of the principle. 



XX 


TABJ.K OF CONTENTS. 


290. Bar for jointness applies to joint contracts in England. 

291. Bar for jointness applies to joint contracts in the United States. 

292. Exceptions to the rule of bar for jointness in its application to 

Contracts. 

293. Bar for jointness applies to joint contracts in British India. 

294. Bar for jointnoss applies to joint tort-feasors in England and 

India. 

295. Bar for joiutness does not apply in case of torts in the United 

States. 

B, — Bar in the same suit. 

290. An order passed in execution proceedings is binding on parties 
ill all subsequent stages of the proceedings, 

297, An order passed on appeal is binding on the parties in all the 
subsequent stages of the suit. 



TABLE OF OASES 



Abbott r. Coburn, 67 Am»Deo, 735; 28 Vt. 66‘J 

Abbott Stevens, 117 Muss. 340 

Abboy iJ. Aiinumalai, f.L.U., XTl Mad., 180 ... 

Abdoolali Khan v. Srce Kunto Pershad, XV^ W. R., 252 
Abdul Kadir r. Salima, I.L.R.. N'lII All., 140... .. ... 

Abdul Majid r. Jew Narain, T.L.K., XVI Cal., 2.33 ... ... ... 

Abdul Wahab r. M. Tliugu, VBen;x. 8. fl. A. Hop. 200 

Abell r. Simon, 49 Md. 318 .. .. ... 

Abidunniaaa r. AminmnisHa, L. It., I V T. A., 66 ; 1. Ij. R., 1 1 Cal., 327 
Ablemaii r. Booth, 21 How. 506 ... ... ... ... ... 

Abney Lone & Co. Whitted, 28 La. Ann 818 
Aboulofl' V. Oppenheimer, 10 Q,. B. 1)., 205 ... 

Abram v. State, 20 S. W. R. 987 ... 

Acern. Hotchkiss, 97 N. Y. .395 ... ... 

Aiikley r. Westervelt, 80 N. Y. 418... 

Adair v. New lliver Co., 11 Vos, 429 
Adams v, Adams, 51 N. II. 388 
Adams r. Adams, 25 Minn, 72 
Adams r. Barnes, 17 Mass. 3G5 ... ... 

Adams i\ Bradley, 5 Sawy. (U. S.) 217 
Adams r. Broughton, 2 Str. 1078 , Andr. IS 
Adams v, Cowles, 0 Am. St. Re}). 74 ; Mo. Oi)} 

Adams r. (larduer, 13 B. Mon. 197 ... ... ... 

Adams r. C. West R. Co., 0 H. .v N. 404 ... ... 

Adm*r v. Clarendon, 18 Vt. 253 
Ador, J'J.r jj(frit'. [1891] 2 Q. B.. 574 

Advocate Geiuiral of Bombay e. llavid Haim, l.L.II., Xl Boni., 
Aghornatli Rui r. Radhiku Piasad C.isoe. Xf \' AV. R., 339 
Aguew r, Adams, 26 S. C. 101 

Agnew r. Me, Klroy, 48 Am, !)<•<;. 772 : 10 Sra. \ Mar. 552 
Aid r. Aid, 60 Md. 207 

Ahmad Klian r. Mehrkliari, 189:’. P. R., No. :^6 .. 

Ahmedbhoy v» Vulleebhoy, I.L.R., VI Bom., 703 
Ahmeii, h\r jmrttj 11 Am. St. fte]j. 263; 77 Cal, J98 ... ... 

Ain Ally r. .Tuggiit, Chunder, XXV AY. R.,‘U6 .. ... 

Ajoodhia Lall r. Gumaiii Lall, II C.L.R., 134 ... 

Alabama and Vicksburg Ry. Co. r. Bolding, 30 Am. St, Rep. 544 
Alagirisami r. Innasi, I.L.R., III Mad., 127 
Aldrich V. Kinney, 10 Am. Hoc. 151 ; 4 Conn. :»80 ... 

Alexander v. Jones, L.R. 1 Kx, 133 

Ali Haksh r, Samirudin, I\' B. 1-. R., A. C., 31 ; XII AV. R.. 477 
Ali Shah r. Husain Bakhsh, I.L.R., T All., 588 

Alison's Case, 9 Oh. Ap. 25 ... ... 

Alivou V. Fumival, 1 ('. M. & R. 277 ; 3 L. .1. I’^x. 241 
Alkal Bapulli r. Kunhalli, V I,J.,408 ... 

Allen r. Case, 13 Wis. 621 ... 

Allen V, He (Jroodt, 14 Am. St. Rep. 626 ; 98 Mo. 159... 

Allen V. Godfrey, 44 N. Y. 433 ... ... ... -.m 

Allen V. Huntington, 16 Am. Hec. 702 ; 2 Aikens, 249 
Allen Morris, 34N. J. L. 159 ... ... ... ... 


• •f 

• » * 


• # • 

• • • 


I • • 

» • • 


• • • 

• • • 

• • fe 

• • t 


185 


; 69 Miss. 25.5 


» • « 

• t « 

• • I 


... 526 

87 

689, 694 
39 

... 267 

25 

... 266 
... 202 

26 

374 

...293,296U^/.) 

596 
... 388 

b'lb 
77 
211 
695 
84 
4 

... 372/ 

,.. 752 

... 445 

349 
666 
46 
265. 
238 
398 
52 

... 661 
618 

23, 189, 485 
466 
171 
307 
466 
296 
560 
361 


• « • 

• t • 

i • • 


• • • 

t • • 

• t • 


» » » 

* • t 

• • • 


9 9 % 

9 9 9 

9 9 9 


• • • 

• • • 

• • 


238 

713 

129 

583 

92 

695 

192 

479 

464 

715 


1 



2 


TABLE OF CASKS. 


PAftE 

Allen 7% NewKWry, 8 Iowa, 65 ... 62 

Allen n. Ileilly, 5 Nev. 452 

Allen r. Salinger, 103 N. < ar. 14 

Alley r. OfiKpari, 0 Arii. St. Hep. J7s ; SO Mo. 2 .j4 

AlUiusen .Malji^arojo, 3 Q. B. 340 ... . 

Allie Sclnnitz, 17 Wia. 160 

AUieon r. Taylor, 32 Am. Dec. 68 , 6 Dana.. 87 

Allman 7’. Taylor, 101 111. 185 ... 

Alltmni 7‘. Kunju Sha, I.L.K., VTIM.id.,2G4 .. 

Almond V. Almond, 15 Am. Dec, 781 ; 4 Rand. 002 

Almy 7*. DanielH, 15 R. 1. 312 

AIvoh r. Buuhury, 4 Camp. 28 

Alwood r. .VliiUHtield. 5:) 111. 508 

Ajnaiiat Bil)i v. Iindad Ilunain, L. K.. XV I. A.. 100; I.L.R., XV Cal., 80o 

Ambler 77. Leach, 15 W. Va. 0>77 ... 

Ambler 7\ Whipple, 32 Am. St. Rop. 202 ; 130 111. SJi 

Ambu /’. Ketlilumma, T.L.K., XIV Mad., 2.3 
AincH Iron Works 7*. Warr<‘ii, 70 Ind. 512 
Ames 7?. Uuland, 1 Minn. 305 .. 

Ames t\ WioHor, 10 Pick. 247 ... ... 

Ameena r. Kuttoo Kben, VIT Hong. S. D. A. Roj). 27 .. 

Amir Singh 7\ Naimati Prasad, J.L.R., IX All.. .388 ... 

Amirtoltil v. Rajoiiookant, L. R., IT I. A., 113, XV B. L. R„ 10 

Amir Zama 7\ Nath u Mai, I.L.R., VIII All., 390 
Ammalln Ammal c. Subbu Vjidiyar, II M.II.C.It., 184 
Anaiita Balacliarya v. Ihuriodbar, I.L.R., XIII Bom.. 25 

Andalo i\ Tlio StuTotary of State for Indi.i, III M.L.d,. 242 

Anderson. AV /Ktrtf 5 CIi. App, 473 
Anderson 7',Biuford, 11 Iloisk, 310 ; 58 Teiiii. 310 

Anderson r. Claman, 24 N.M.R. 175 

Anderson r. Coburn, 27 Wis. 558 .. 

Andtirsfui 7\ Commissioners, 12 Oliio, 635... 

Auderson 7'. Iladdon, 33 lliin. 435 ... 

AtubT.suii 0. llcnzc'v, 7 W. N. I’a. 39 

Anderson r. Kalagarbi., I.L.R., XTT Cal., 039 

Anderson r, Wilson, 100 hid. 408 ... 

Anderson r. Vt»ung, 21 Pa. SI. 443 .. 

Andi V. Tlnitha, I.L.B.. X Mad., 347 ... 

Andrews 7’. Davison, 43 Am. Dt‘('. G06 . 17 N. 11. 413 

Andrews v. Doiiisim, 10 N. 11. 469 

Andrews r. jdiiU)U, 2 lal. llaym. 881 

Andrews r. Smith, 1!) Blat.elif. 100., 5 Fed. Ji(*p. 833 
Andrews 7-. Varrell, 46 N. II. 17 .. 

Andrews r. Wlnaitoii, 23 Conn. 112 
Anrudb Singh r, .Sheo Prusad, l.L.lC, TV All., 481 

Anhdope, 10 Wheat. 123 ... 

Anthony Ivjisey. 83 Va. 338 .. ... 

Antony r. (Ireenbew, 107 P. S. 769 

W 7 • • Iff ,,, 

Anund Mohan v. Imlro Monee, XVI W.R., 214... 

Anuiido M(*yec l)(»ssoo r. Dhonoiulro Cliundor, XJV .M.J.A., 101 VII t B L R 

122; XVI W. R., 19 ' ’ ‘ 

Auusuyabai v. Sakharam, T.Tj.R., Vfl Bom.. 404 

Apel r. Kelsey, 20 Am. St. Rep. 183 ; 52 Ark. 341 

Appasami r. Kamasami, l.L R., IX Mad.. 279 12, 662 

Appasami Poulle 7-. Parry, V I. ,7. 189 * 567, 669 

Areliiikaiu Srinivasa Dikslnitulu r. Udayagiry Auantha (]3harlii, IV M. H. 

C. R., i>49 ... ... ... ,,, ... 250 

Archer 7*. Preston, I Vein 75, 1 Eq. Cti. Ab, 133 ‘ 321, 334 

Ardaseer Cursetjee r. Poro/elH)ye, VI M. I. A., 390 ; IV AV.R.. />. r..‘91 ... 266 

Argali 7'. Pitts, 78 N. A . 239 S^Ad.) 

Arglasse I'. Muschamp, 1 Veni. 135 .. 334 

Armroyd r. Willijims, 2 Wasli. C. C. 508 * ... 607 

Armstrong e. BarUm, 42 Miss. 606 ... 453 

Amdt 7*. Griggs, 134 U. S. 316 ... 594 

Arnold v, Kyle, 8 Baxt. 319 72 


344 
... 457 

... 107 

m{Au.) 
101, 104 
724, 720 
40 

... 542 

715(.47/.; 
018, 040 

400 

480 

619. GG9 

342 

4Gl(Jf/.) 
414 
•^06 
.. 276 

191(^^/.) 
39 
290 
• •• 45 

... 300 

... 472 

.. 432 

... 478 

468 

441 

.t ... 580 

2S7(*h/.) 
..054, 0.58, 663 
G88(.,'Irf.) 
202 

CIS 

228 
228 
4 13 

520 

87 

!. 4i4(.u4^/.) 

01 

600 

23s5 

372 ; 

29 

204 

148 
427 



TABLE OF CASKS. 


8 


• « • • * « 


• • • * • • 


' • • • • • 


• • • ■ • • 


Arnold v. Sinclair, 28 Am. St. Rup. 489 : 11 Mon. 558 159 

Arnold v. Smith, 80 Ind. 422 7l5(Ad,) 

Arnott Redfern, 3 Bing. 363 54p 

Arunachala v. Panchanadam, I.L.R., VIIT Mad., 348 124, 19\ 

Arunmoji Dasi r. Mohcndra Nath, T.L.R., XX Cal., 894 513 

Asbury r. Odell, 83 Mo. 264 402 

.Vshbury r. Ellis. 1893 Ap. Ca. 339 363 

Ashley Cunningham, 16 Ark 168 .. 704 

Ashtcj^ii r. City of Roelitistor, 28 Am. St. Hep. 619 : 133 N. V. 187 1.58, 208, 233 

AsEiaclot Hank r. Pearson, 14 Gray, 521 293 

Rtkyns r. Smith, 2 A.tk. 63 

t •• • • ■ It* !! 026 

.\ttorney General r. (’hieago R. Co., 112 111. 620 37 

Attorney General r, Welsh, 4 Hare. 672 .. 249 

Aughore Nath r. Roop Chand, XIII W. R , 97 ... ... 91 

Aukhil Cliunder-. Mohiuy Mohuu Hass, I.E.K , V" Cfil., 489 ; IV C.L.K,. 491 310, 109 

Aukhil ( !hun(ler r. Shib Naraiu, XV W. 11.. 6 l*7 I'M) 

Aald 7;. Smith, 25 Kaiis. ()6 . .. 150 

Aultman v. Stont, 15 Neb. 680 

••• ... G23 

Aunjona Hasi r. Prahlad < 'liundra. VI ll.L.R., 213 ; .\l\’ W, It., 132, 403 267 

Aurora City r. AVest, 7 AVall. 82 OiC.I^/.) 

Avabi Xuppii. T.L.R., VllI Mad., 77 ., 121 

\verill r. Loucks, 6 Barb. 19 ... ., ... ... ... ... . ^ 74,; 

A verill Steamer I larlford, 2 Till. 30S ... ... ... ... _ d}7{Aif.) 

Av('rv /'. Eiteb, 4 Conn, :j(;2 656 

Arerv r. Slaeli, 17 AVeiid. S5 415 

Axfonl r. Graliatti, 67 Alieli. 422 ... ... .. ... ... ... .. 234 

Axmaii^. hiK'kei-. 26 P;ie. .R, oSj , ii K.nn. J7!>. 2t) Pa< II. 9lti . |,j Ka.ns 7lo... 449 

\yerH. /// ir, J23 T. S. 113 37^>y 

Ay('rs > . .Aslijiiead. 8'; Am. Gee 164 . ;;j (.luim, 4 1.7 .. ... . 768 

Azinai .Vli r. llaruti.m, 1S7.> I*. 11. No f>i . X I'. B. J >7 ... 13 


• • I t • • 


• 4 • • • 


* • • • • 


••• 


» • • • ft 


139 

7i5{Ad,) 

649 

124, 19 L 
I. ... 513 

402 

I . . ... 363 

.. ... 704 

..158, 208, 233 

293 

.. .. 626 

37 

249 

91 

i91 310, 109 

130 

.. 150 

023 

267 

04(.l7/.) 
.. 121 

741 

i)}7{Ad.) 
.. 665 


• • ft • ft • 


ll.jl/iibhal f. Narliarlibat, I.I., I! .\ 1 1 1 |{om., 224 

Baba jj r. Hinkar, 1873 Bom. P. .1., No. OJ 

Babaji r. Rujaram, T.Jj.R., I Boiii., 76 

Babaji Pandurang r. Hhondo Vithal, 1886 Bom. I’. .1., 32 

Babcock 7\ (kimp, 12 Ohio, 11 ... ... 

Babu Lai v. Ishri Prasad, I.L R., II All . 582 ... 

Badcloy r. Consolidated Bank, 31 Cb. G. 536 
Badger e, Titecmib, 26 Am. Dee. 611 ; 15 J*iek. 409 
Bago 7’. Diwau, 1884 P,R., No, 26 Givil ... 

Bahadur 7*. Nawab Jan, I.L.R., IJ I All., 822 ... 

Bailey r. MoGinness, 67 Mo. ;;62 

Bailev /*. Martin, 119 Ind. 102 ... .. 

Hailey 7*. McGregor, 46 Iowa, 667 ... 

Bailey 7 *. Sloan, 65 Cal. 387 

Bai Mahkor 7 . Bulakhi Cliaku, I.L. U., I Bom,, .'>38 . . 

Baker r. Baker, 75 .\m. Dee. 243 ; 4 I)ut,e.her, 13; 28 N. J. ]j. 13 
Haker r. Ghaplinc, 12 Iowa, 201 
Baker 7*. Stinehfield, 57 Me. 3(>3 

Baker r, SlonobrJiker, 34 Mo. 172 

Bakshi v. Nizamuddiu, I.H.R., XX Cal., 5o6 

Bakshiram r. Darku, X B H. ( R., 369 ... 

Bhikiv*. Kliushalji, XI H. If. C. R.. 21 

Balojr *^amaji r Tamangoud, VI B H. C. R.. 97 

BaldeoSahai v. Bateshar Singh, T.L.R., 1 All.. 75 

Baldwin r. Calkins, 10 Wend. 167 .. 

Balkiuhan r. A^//, I.L.R., XI All., 146 ... 

Ball r. Tompkins, 41 Fed. Bej). 48G 

Ballah Mai 7*. Bhupa Mai, 1888 P, R., No, 110 ... 

Billantine r Golding. Cooke B. L. 165 ... 


• • • ft ft ft 


• • • ■ ft • 


• • • ft ftt 


ft • I • • • 


393 

.. 49 

16, 119 

716 

653, 059 

117 

294, 303 
160, 492 
622(J7/.. 
716(.H/.) 

315 

305, 310 

613, 620 
444 ^ 47 /.) 
... 6u, 72, 153 
432, 436 

116 

• • . ... 152 

693 

667 

67 

414 

2,5, 33, 46, 146, 676 

620 

304 


• ft ••• 



4 


TABLE OF CASES. 


• • • 

I • « 


• • • 

• • • 

« • • 

• « t 


$ *• 

»«« 


• • » 

• • • 


t • • 


.»• / 3t 


Baltimore k 0. R. K. Co. c. (lallaliues Adm’r, 65 Am. Dec. 254 ; 12 Giat, 655 
Baltimore R. K. Co. v. North, 103 Ind. 48C 
BaltsoU V. Nosier. 63 Am. l^ec. 466 ; 1 Towu. 588 

Baltzer r. State, 104 N. <’ar. 265 

Balum Bbutt r. Bhoobiinlal , VI W. R.. 78 
Balvant r. Bahaji, f. 1^. K.. VIIT Bom., 602 

Balwaot r. Bhikaji, 1873 Bom. P. J. No. 86 

Bancroft r. Winspcar, 44 Barb. 209 

Banda r. Abadi, I.L.R., IV All., 180 .. 

Bandcy Karim r. Boniesh Chunder, I.L.R., IX Cal.. 65 

Bank r.Rosebarry, 81 Pa. St. 309 

Bank of Australasia Ifaidiujf, 9 C.B. 661 ; 19 L. .1. C. P., .’)45 

Batik of Austntlusiu v. Xiax, 16 Ad. & El., N. S, 717 ; 20 Ji. J. Q. B., 284 

206, 540. 555, 582, 

Bank of Beloit r. Bealoi 34 N. V. 473 

Bank of Beii;xal r. The Bast India Company, Bififndl Ucp, 120 

Bank of < -oinmon weal tli r. Hopkins, 2 I)ana, ... 

Bank of North America r. Wheeler, 73 Am. Hoe. 683 , 28 Conn. 433 
Bank of United Statoa ^ . Merchants’ Bank, 7 Gill, 415... 

Bannon r. Peoph;, ] Brad, App. -1U6 

Bapalal n. Bai Anirat, 1875 Bom. P. J., 247 

Bapoji V. Kiivarji, r.L.R., XV Bom., 400 
Barber r. Morris, 5 Am. St Rep. 836 : 37 Minn. 194 
Bardwttll V. CoIlinH, 20 Am. St. Rep. 547 : 44 Minn. 97 

Barfield r. Jotfj-rhoti, 84 Qa. 609 

Barger r. Huokland. 28Gratt. S62 

Barj^er v, Hobbs, 67 111. 592 

Barker r. Cleveland, 19 Mich. 230 

Barley r. Bryant, 1 Kll. and Bl. 340 

Baraett v. Hraiida^. <1 M. k G. (>40 
Barney Dewey, 7 \iri. Dec. 372 , 13.1ohur. 224 

Barlow r. Stanford, 82 111. 298 
Barney r. Dou^dah, 10 Vt. 9S 
Barrel r. Benjamin, 15 Mass. 354 ... 

Barrett v. Garney, 33 Oal. 530 
Barrows ?•. Kindred, 4 Wall. 403 

ftanx V. JurUoff, 1 V. C. C, C. 585 : S. C. On Appeal. 1 PiiiJ. 5h2... 

Barry v, Caroihers, 6 Ri<di. 331 

Bartells r. S(dn«l], 16 Fed. Rep. 341 

Bartoroy;. ItealE. S. It., 10 Mo App. 76 

Barth v. Burt, 43 Barb. (i28 

Bartlet r. Knight, 2 Am. Dec. 36 , 1 MaH.s. 4^1 

Bartlett r. Boston Gas Light Co.. 122 Mass. 209 

Barton r. Anderson. 104 lud. 578 ... 

Barton r. Barbour, 104 U. S. 126 .. 

Barwell r. Knight, 51 Barb. 267 

Baseom r. Manning, 52 N. JI. 132 

Bass t\ Sevier, 58 Tex. 567 

Bassett v. Crafts, 129 Mass. 513 

Bassiek Mining C'o. r. Schoolfield, lo Col. 46 

Basten r. Butter, 7 East. 479 

Bates r. The Republic, 2 Tex. 616 

Bates r. Spooner, 45 Ind. 4S9 

Bates r, Stanton, 1 Duer. 79 

Bateshar Nath r. Faizul Hasan, I.L.R., V All. 380 
Batterman r. Pierce, .S Hill, I7l ... 

Battle r. Thompson. 65 N. Car. 406 
Battorff r. Wise, 53 Ind. 35 

Bauser r. Eilers, 11 Wis. 277 

Bayley v. Buckland, J Ex. 1 

Baylor r. Dejamotte, 13 Gratt. 152 

Bazayet Hosseiu r. I)tK)li Chund, l.L.R., IV Cal.. 402.. 

Beach «. Crain, 49 Am. Dec. 369 ; 2 N. Y. 86 

Beach v. Norton, 8 Conn. 71 

Beall r. Brown, 12 Md. 550 


L. 368 

m(Ad.) 
560 



• • • 

• • • 

• • • 

• • « 


• V • 

• • • 


t » • 

» • • 

• • • 


« • « 

• t • 

• * t 


• t • 

• •• 

V • • 


% • • 

« t • 


584, 594 
... 82/> 
... 3/2// 
... 126 
87 

... 34 

... 441 

... 26S 

... 297 

... 468 

... 592 

210 
339 
56 (Jfi,) 
ViKAf) 
349 
752 
... 233 

703 
603 
... 372/' 
526 
%6{Ad.) 
37, 44, 65 
... 158 

... 023 

... 185 

73, 625 
... 608 
200( D/.) 
84(Ay/.) 
... 517 

... 64 

... 85 

m{Ad.) 
... 483 

... 451 

... 625 

... 372c 
04 

... 235 

... 477 

... 626 

... 437 

m{Ad.) 
... 697 

661. 664 
677(Ad.) 
... 62d 



TABLE OF CASES. 


5 


PAQB 

Beall w. Sinquefield. 73 Ga., 48 386(^1^;.) 

Beals r. Illinois M. & T. Ry. Co.. 133 U.S. 290 163 

Bean r. Qnimby, 5 N. H. 94 387(^rf.) 

Becharam r. Thakoormonee, VTII B. L. R.,54 («) ; X W. K., 114 269 

Becharji t>. Pujaji, I.L.R., XIV Bom., 31 99, 103, 120 

Beck r. Deveroaux, 9 Neb, 109 652 

Becqiiet r, MacCarthy, 2 B. & Ad. 961 • •• ••• ••• ••• 684, 891 

Bedell r. Bailey, 68 N. H. 02 ... .. ... ,,, ... ... 384 

Bodwell i\ Jones, 9 Lea. J6S 287(.-I^.) 

Beers r. Arkansas, 20 How. 529 ... 372^/ 

Beharee Lai ?*. Baboo, II Ag„ 80 258 

Bchary Lall r. Juggo Moliuii, T.L.R., IV Cal,, 1 514 

Behymer r, Nordloli, 12 Col, 352 433 

Bolden State, 103 N. Y. 1 130 

Bell r, Antwerp, Loudon and Brazil Line. (1891) 1 Q. B. 108 ... 345 

Bell r. Donohue, 47 N. Y. Sup. 458 .. ... 682 

Bell r. Morrilield, 4 Am. St. Rep. 43G ; 109 N. Y. 202 ... 12(Ar/,) 

Bellamy r. Sabine. 1 De. G. & J. 5GG ... ... ...683. 6845, 691 

BcUcairn. 10 1\ D. Kil ... ... ... ... ... ... ... 126 

Bellinger ('raigue, 31 Barb. 534 ... ... ... ... ...77, 78 

Beltzhoover r. Commonwealth, I Watts, 1 wG ... ... ... ... ... ... ^ 36 

Bomohi Sooiiduiy r. Puncliaiimi, I.L.R., ITT Cal.. 705 .. ... ... .. GO, 99, 177 

Bmderuagle v. Cods, 32 Am. Dec. 448 ; 19 Wend, 207 ... ... ('»3G, GGl, 054, 055, 601 

Benedict 7'. National Bank of the Commonwealth, 4 Daly. 171 .. 525 

Belli Bam r. Naiiliu Mai. L. R., XT T. I8l . I.L, B., VIT All.. 102 7G0 

Benjamin Elmira, 49 Burl). 448 .. .. .. .. .. ... 182(/1^/.’) 

Bennett v. Child, 88 Am. Dec. 092 ; 19 WL. Il02 465 

Bennett, rjc 44 Cal. 84 .. ... ... ... ... 2385 

Bennett r. ( 'ouchman, 48 Barb. 73... ... ... ... ... ... ... 200(/L/.) 

Bennett 7\ Graham, 71 Ga. 21 1 ... ... ... ... ... ... 226r 

Bennett r. Hoh'.hkins, 20 Mini). 168 7L5(.4r/.) 

Bennett r. Potter, 2 C. A J. 022 ... ... ... ... ... ... ... ... 479 

Bennett r. ll('thington, 10 S. & K. 11 ... ... ... ... ... ... 1.1()^ ^4^/ . ) 

Bennct.R’ Le,ss(;e 7 . Williams, 6 Ohio, -161 ... .. ... ... ... ... ... J95 

Bensimer r. Fell, 29 Am. St. Rexi. 774; 35 W. V. 15 ,„ 185 

Benton r. Benton, 9o N. Car. 559 ... ... ... ... ... ... ... 5G(.M.) 

Benwell Black, 3 T. R. 643 ... ... ... ... ... ... 144 

Bepin Bohari r. Brojo Nath, I.L.R., Vill Cal., 357 407 

Bernard v. Hoboken. 3 Dutch, 412 32 

Bemardi 7*. Mottcaax, 2 Doug, 574 ... ... ... 513 

Berry r. King. 15 Or. 165 ... ... ... ... ... ... 4S3 

Beroiiio r. Southern Pac. B. R. Co,, 21 Am. St. Kep. 57 : 80 Cal. 415 ... ... 632 

Bessessur r. Murli, I, L. K., TX Cal., 163 112 

Beswick v. Capper, 7 C. B. 069 ; 18 L. J. 0. P. 2J0 291 

Bethel 7’, Bethel, 92 Ind. 313 ... ... ... ... ... '37 

Betterton v, Koope, 3 Lea, 215 ... ... ... ... ... ... ... ... 07*’ 

Betts r. Stair, 5 Conn. 533 ... 50 

Bever r. North, 8 N. E, R. 576 ; 107 Ind. 554 228 

Beverley r. Burke, 54 Am. Dec. 351 ; 9 Ca. 440 397 

Bliag Mai r. Mhora, 1888 P. R.. No. 169 294 

Bhag Vantrai 7*. Mehta Ajurao, I. li.K., XVlll Bom.. 40 

Bhagwan Singh v. Secretary of State for India in Council . L. R. 11 I, A. 38 

Bhagwaut Singh r. Tej Knar, I.L.B., VIII All., 91 ... ... 171 

Bhao Singh r. Het^Ram, VII All. H. 0. B.. 17 .. ... 151 

Bhavani Shankar /’. Pursadri. T.L.IL, VI Bom.. 292 280, 572 

Bheeka Lall ?•. Bhuggoo Lall, I.L.R., III Cal.. 23 92, 97 

Bhinuk 7\ Collector of Jounpur, II Ag. 271 201 

Bhikam Bhat /*. Joseph Fernandez, I.L.R., V Bom.. 073 ... ... 27 

Bhisto Shankar r. Bam Chandra Rav, VIII B. H. C. K., 89 ... 90 

Bholabhai v. Adesang, I.L.R., IX Bom., 75 23, 392 

Bhugirath r. Ram Lochuri, I.L.B., VIII Cal.. 275 143 

Bhukhandas r. Lallubhai, I.L.R.. XVII Bom.. 5G2 112, 748 

Bickettt;. Morris, L, R. 1 H. L. Sc. 47 ... ... ... ... ... 409 

Bigelow r. Bigelow, 19 Am. Doc. 591 ; 4 Ohio, 134 ... ... ... .. ... 527 

Bigelow f. Winsor, 1 Gray. 299 tee ••• ••• ••• «•« »•« 65 



6 


TABLE OF CASES. 


• • • 

* B • 

• • • 


Bigler r, Jonea, 114 Pa. St. 610 

BtArama Bmgh v. hir Sitigh^ 1888 P. R., No. 191 ... 346, 373, 389, 396, 541, 546, 663, 

561, 565, 670, 573, 579, 581, 591 

Bilsand r. McManomy, 82 Ind. 139 •• *•# *■* •*§ #tfl 12 

Bimeler v, DawBon, 39 Am. Dec. 430 ; 4 Scam. 636 647 

Biprodas Dey v. Secretary of State for India in Council, I.L.R., XIV Cal.. 262 (n). 356 

Birchunder ?•. Hurrish Chunder, I.L.R., III Cal.. 383 ; I C.L.R., 586 

Birdv. Randall, 3 Burr. 1345 ... 

Bird r. Smith, 56 Am. Dec. 63.5 ; 34 Me. 63 

Birdsall t. Fuller, 1 1 Hun. 204 

Birkhead r. Brown, 5 Saiidf. 134 

Bimkerhoff r. Brown, 4 Johns. Ch. (571 

Biflchoif r. Wethered, 9 Wall. 812 

Bishop of Will Chester v. Paine, 11 Ves. 195 . H R. R. 131 
Bisram Mabton v. Sahib-un-nissa, l.L. B., Ill All., 333 

Bishop /*. Nelson. S3 111. (101 ... ... 

Bissell r. Briggs, 6 Am. Doc. 88 ; 9 Mass. 462 

Bissell r. Kellog. GO Barb. 617 ... 

Bisseshur Miillick r. Maliatab Chunder, X W. IJ., 8 

Bissessnr l^all »•. Lnehmessur Singh, L.R., Yl 1. A.. 233; \ . C. B.. 477 
Bissessur Singh r. (jimjiut Singh. VITI ('. L. R., 113 ... 

Bissonath Neogi r. liars, (lobind Neogi. V. \V. B.. 27 
Bissorup r. Croradiand, 1 .Ij.R., IX Cal.. J2(> 

Bkoolwa r. Omar .Ali. 1859 N. S. 1). i).. 127 
Blackburn r. ('nnvford, 3 Wall. 175 
Blackbniii r. Wats<ni, 85 Pa, St. 241 
Blac,kwo<»d r. Brown, 32 Mich. 104 

Blaiu, ^ ' ii((vh , 12 (Si. Il »)22 ... . ••• 

Blair r. jiarllctf, 31 \hi. l.’cj). 45.‘» ; 75 N. V. J5'> 

Blair c. Ounmiings, 39 ( al. 607 
Blalu' r. Doimlass, l' 7 Ind. 4J(i . . 

Blakr flayward, I Bailey'.*' Ivj. 208 

Ibake c. Smith, 8 Sim, 3o3 ... ... ..... 

Blakemorc r. ('anal C<i., 2 (.Ironij) M. A Jl. J33... 

Blaki'v r. New by, (i Minif. 04 ... ... .. .... 

Blanch.inl /•. Russell, 7 Atm. 10(5 ; 4.3 Mas.'^, 1 
Blanchard i. AVai’c, 43 lowai 53(( ... 

Blanchard r. AVeh'^tev, ('52 N. Jl. 107 

Blankcn BaK» r c. Bank, 8.) Ind. l-V.) ... ... ... . . 

Blaun r, Oi'oclicron, 54 Am. Dec. 203 , I'l Alabama, (547 
Blant<ui r. (’.armll, 84 \’a. 539 ; 10 S. 17, R. 329 ... 
liledsoc ?•. State, 64 N. Cnr. 392 
Bl(»ck f. IAuitcu(>t. 35 La. Aim. 9(55 

Block r. li('iMlcrM)n, 14 ..Vni. St. R<']». 138 , 8 S. 17. B. 877 . 82 («h. 2.3 

Blodgett V. Dow, 81 Maine. 1!)7 ... 

Blodgett r. Schatfer. 94 Mo. (552 
Blood r. Ba1c^, 31 Vt. 147 
Bloodguod /'. ( JiMS('\ , 31 Ala. 575 ... 

Bloom r. Bui-dick, 37 Am. Di'c. 299 ; 1 Hill. 139 .. ... . . 

Bloomer r. St urgi>, 58 N. N’. 1G8 

Bloss r. Plymalc, 190 Am. Dee. 752 ; 3 W. V. 393 ... 

Blum r. ChessT'inan. 51 N. W. R. G6G 

Board r. M. V. R. R. Co., 24 AVi.s. 124 

Board of ( Wiiur's. v. Murkle, 46 Ind. 9G • .. 

Board of Liiiuidation r. MeCojiih, 92 IT. S. 531 ... 
l4oard of Pnhlh’ AVorks r. (liiuut, 70 A’a. 455 
Bobb r. Graham, 89 Mo. 200 

Bobos Heir r. Stiekiiey, 3(5 Ala. 482 

Bodurtlui r. l^helan, 13 dray. 413 

Bohn r. Devlin, 28 Mo. 319 ' 

Boileau r. Rutlin. 2 Ea'cIi. CGo 

Boistub Chum v. Trahee Ram, XV W. R.. 32 

Bokera r, Chapliue, 12 Iowa. 204 ... 

Bolakce Ball r. Pertain Singli. I.L.R.. V Cal.. 928 
Bolgiauu r. Cooke. 19 Md. 375 


83, 148 
734, 754 
72 (Ad.) 

386 

,, 50. 

719 

374, 376 
684. 7JI 
479 
414 (Jt/.) 
:;78, 45 (d^/) 557 
37, 612 

760 

211, 215 
... 678 
. . . 238 

174 
... 2G0 

... 179 

G7S(^//.) 
... 233 

362, 5G3 
77 


... ('9 

o9 

... 17 

.. 18 

G9J 
•18G, 492 
8.7 

... / 5 / 

.398, 4G5 
372 ^ 


• • • 

« • • 


• t • 


... 293 

411, 481 
125, 197 
... 444 

... 479 

29^/. 48 
... 440 

...0i(A(L) 
... 753 

... 405 

... 60 

... 372ttT 
... 372/ 

OSiAd.) 

To 

... • 

85 

414(^d) 
38, 85 

... 277 

At27{Ad.) 

... 400 

... 242 



TABLE OF CASES. 


• •• 
• • • 


• * t 

• •• 

• • • 

• • • 


• • • 

• • • 


* • • 

• • « 

• • • 

• • • 


• • • 

• ft 

• • • 

• •• 


• ■ « 

t f • 

» f • 

4 • • 


Boloram r. Kameenee Dossee, IV W. R., 108., 0. R. 

Bolton V, Brewster, 32 Barb. 389 

Bolton r. Gladstone, 5 East, 165 ; 1 Smith, 372 ; VII R. R. 674 
Bolton r. Jacks, 6 Rob. Y.) 198 

Bond V. Bond, 2 Sw. & Tr. 93 

Bond V, T. & P, K. W. Co., 46 Tex. 328 ... 

Bond V, Marx, 53 iila. 177 

Bonesteel r. Todd, 80 Am. Dec. 90 ; 9 Mich. 371 

Bonnell r. Holt, .S9 111. 71 

Bonomalee Naj? r. Koylash (!huudor, I.L.R., IV Cal., 692 
Bonomally v. Campbell, X B. L. H., 193 ; XXI W. R., 20 

Bouomi V. Blaokliouse, 9 H. L. Gas. 503 

Bonsey r. Wordsworth, 2.5 L. J. N. S. C. P. 205 

Bon villain v, Bourj^, 1(1 La. Ann. 363 

Booth r. CUark, 17 How. 322 ’ 

Liorden r. Houston, 2 Tcx.“594 ... 

Borden?'. State, 54 Am. I)eo. 217 ; 11 Ark. 519 

Borngesser v. Harrison, 78 Am. Dec. 757; 12 Wia. 511 ... ..[ 

Bors V. Preston, 111 U. S. 250 ... 

Borzcmun r. Singer Mfg. Co., 70 Qa. G85 

Boson c. Sanford, 2 Salk. 440 ... 

Boston, <fcc., W. B. R. (io. v. Sparhawk, 79 Am. Doc. 750 ; 1 Alloa. Us 
Boswell r. Tunnoll, 10 Ala. 958 ... 

Botaford w. O’Coiiiier, 57 111. 73 ... 

Bouuhaud c. Dias, 3 Douio. 23S 

Houoher 7\ Lawson, Gas. temp. Hard. 89 
Bouchior r. Taylor, 4 Bro. P. C. 5S5 ... 

Houldin Ewart, 63 Mo. 339 

Bounkor v. Atkyas, Skin. 15 

Bowea ?•. Hastiags. 2 N. W. R. 301 ; 47 Wis. 232 

Bowers r. ( 'Ijaiiey, 21 I'cx. 363 

Bowior r. Huston, 32 Am. Bej). 673 ; 30 Gratt. 26(i 

Bowles-'. Orr, 1 Y. Coll. 464 , ... * 

BowIun V. Brier. 87 Ind. 301 

Bowman’s Case, 67 Alo. 14ii 

Boyd V. Alabama, 91 S. 645 

Boyd r. BlaiiUman, 87 Am. Dec. 146; 29 Cal. 1!) 

Boyd V. Oakhv'cll, 1 Rich. 117 . . 

Bo3'’d r. Roane, 5 S. W. B. 701 ; P9 Ark. 397 . . 

Boyor 7’. Schofield, 2 Keyes, 625 ... 

Boykin r. Cook, 61 Ala. 172 
Boyh' f, Tnrrn'r, Caspar. 17 ... ... „ 

Boynton r. Willard, lu Pmk. 166 
Boyter r. Dodswoi th, 6 T. B. 6Sl 
Brackett r. People, 3 X. E. B. 723 ; 115 111. 29 
P*radfor(l r. State, 7 Neh. 109 
Bradley r. Andrews, 51 Vt. 525 . 

Bradley r. Eyre, 11 M. A. W. 150 
Bradley 7*. Jamison, 16 Iowa, 68 
Bradley u. Luci*, 99 111.^34 . 

Bradley r. Urquhart, II M. &. VV. 160 ... 

Bradley r. l^ank. 20 Ind. 528 

Bradstpjet r. Neptum? Ins. Co., 3 Sum. (iOO 
Brady r. Huff, 75 Ala. 81 

Brahunnayaki r. Kri.shn.i, T.L.R., IX Mad., 9(1 92 
Braidea ?*. Mercer, 1 1 Ohio, St. :'i39 | 

Bramnioye Dasseo r, Kristo Mohiin, I.L.R.. IT Cal., 222 
Branuenhurg >*. Indhiaapolis Ry. Co., 71 Am. Dee.’ 250 • i:; Iiid. 10.3 

Brazill v. Isham, 12 N. Y. 9 

Breuil, rj- jjartc, 16 Ch. D. 484 
Brewer ?’. State, 6 Lea. 1!)8 

Brickell ?•. Bell, 84 X. C. 82 

Briokhouse r. Sutton, 6 Am. St. Rtjp, 497 ; 99 N. C. 103 
Bridge r. Gray, 25 Am. Dec. 358 ; 14 Pick. 55 
Bridgeport Ins. Co. r. Wilson, 84 N. Y. 280 


» » • 

• • • 


• • • 

• • • 

• • • 


FAOK 

570, §71 
442 

• •• 612 
... 447 

... 528 

... 718 

737, 743 

187 

288 


338 


652 
372 // 
181 
7U 
476, 488 

444 
.. 49, 5LV 
.. 639 

37 
481 
194 
.. 743 

.. 397 

.. 401 

594, 597 

384 
32 
492 
226// 
I6(i 
442 
198 
291 
163 
254 
III 
372 ^ 

... 485 

I6S 

70H{Af/.) 

... 18.5 

523, 603, 610 
128 
958, 692 
... 226// 

, ... 191 

633 
125 

352, 359(A//.) 

478 


445; 473 



8 


TABtfi OF CASES. 


Bridgeport Savings Bank r. Eldredge, 73 Am. Dee. 688 ; 28 C« 
BriggH r. Richmond, 20 Am. Dec. r>2C ; 10 Pick. 391 ... 


Conn. 506 


• •• 


PAGE 

442 

87 

BrigKam r, FayerwoathcT, 144 Mass. 48 ; HO Mass. 411 ; 5 N. E. R. 266 ... 2S7, 516 

ItrightiiiMii v. Briyhl mu 1 R.1. 112 ... .. ... 6S4«, 688, 601, 725, 726 

Brindahun Ohunder r. Dhunuiij^, I.L.B., V Cal., 246 113 

Brindabun Chandra v. Chandra Kurmokar, I.L.R., XII Cal., 140 267 

Brinkerhoff r. Brown, 4 Johns. Cli. 671 ... ... 710 

lirvMmead v. l/arr ‘*ftuu, L. R. 6 C. P.. 584, L. R. 7 0. P., 551 ; S. C. on appeal. 734, 750, 751 

Briscoe v. Bronaiigh, 46 Am. Dec. 108; 1 Tex. 326 72l 

Britain ?•. Coweii, 6 Humph. 314 ... ... 482 

British Smith Afrimi Co. v. ('ompunhia lU Moramhu/uf^ [1802] 2 Q. B., 358, S.C. 


On Appeal, (1893) Ap. ('a. 602 
Brito r. Secretury of Statfi for India, l.L.B., VI Bom., 261 ... 

Brittain /. Kinnaird, 1 lir. A: JUng. 432 

Brithiiii r. Mull, 6 S. E. K. 382; 90 N. Car. 483 

Britton r. Thom ton, J12 U. S. 526 

Brock V. Frank, 51 Ala. 01 ... 

Brojcndra Nath r. Iluclgc Budge Jute Mill Co., 1. J^.R., XX Cal., 527 

Brojo Bchari Mitter r. Kedar Nath, I.L.R., XII ('al., 580 

Brojo Lall r. Khcttur Nnfh, XII W. R., 65 
Brooklyn 7*. InHurancc Co., 00 U. S. 362 ... 

Brooks ?*. Davoy, 10!> N. Y. 494 . . 

Broughton /•. Bradley, 73 Am. Dec. 474 ; 34 Ala. 694 

Brown c. UirdMall, 29 liiirb. 549 

Brown r. Bradford, 30 (la. 927 

Brown’H Cas(*, 2 Elast P. C, 496 

Brown r. (3ianey, 1 Kelly. (Ga.) 412 

Brown r. Cun.' of Montreal, L. R. 6 P. C., 157 ... 

Brown r. Desmoiul, 100 Mass. 27 ... ... 

Brown r. Dudley, 33 N. II. 511 

Brown r. Guthrie, 39 Hun. 29 

Brown V. TjotkIoh A: North West Ry. ('!o., 32 L. .1. Q. B., 318... 

Brown r. Me Kinnlly, 2 Esj). 278 

Brown V. New ^'ork, 66 N, V. 385 ; 5 Daly. 581... 

Brown r. Nichols, 42 N. V. 2(> .. 

Brown V. Shannon. 20 How. 55 

Brown v. rnion lnsiiran<'e Co., 4 Am. Dee. 204,4 Day. 179 

Brown r. Wootton, ( 'ro. Jae. 73; Yel. r»7 ; Moor. 62 

Browne r. ,loy, 2 Johns. 221 

I brownfield r. Weight, 9 liid. 3!D 

Bruce r. Cloiitinaii, 81 Am. Dec. Ill ; 45 N. H. 37 
Itniuiuh'u V. Humphrrji^ 14 Q. B, D., 14l 

Bruuskill Powell, 1 li. M. A' P. 560 

Bryan r, Auston, 10 La. Ann. 612 

Buchanan r. Rucker, 9 East, 192 ... 

Buck V. Ctdbatli , 3 Wall, 334 
Bu<ik r. AVilson, 11.3 Pa. St, 423 

Bu<*Ker r. Pierson, 5 Mich. 4GJ 

Buckluud /•. Johnson, 15 C. lb. 145 ... 

Buckley r. Hann, 5 Exeb. 4:b .. 

Budau Sheikh r. Raincbandra, I. L. R., XI Bom., .'*37 ... ... 

Buffington r. Cook, 73 Am. Doc. 491 ; ib.'i \la. 312 
Buft’um V. Ramsdell, 92 Am. Dec. 589 ; r»ri Me. 2.'»2 ... ... ... 

Building and Loan Ass. v. Chalmers, 7 Am. St. Rej). 1 73; 7.5 Cal. 3!b2 

Buldeo 1)088 r. Mool Tvooer. II All. 11. C. R., 19 

Bull r. Hopkins. 7 Johns. 21 ... 

Bull r, Hutchins, 32 Bcav. 615 ... 

Flumpus hisber, 21 ^Tcx. tthi ... ... 

Bumstead r. Read. 31 Barb. 6tl9 ... 

Bunbury r. Fullor, L. R. 9 Ex,, 140 ... 

Bungsee Singh v. SQodist Lall, I. L. R., Vll Cal,, 7!»9 ; X C. L. R., 263 
Bunnell V. I ’into, 2 Conn. 431 ... ... ,,, ... ... ... 

Burke ®. Jackson, 22 Ohio, 26 S 

Bnrke v. Miller, 4 Gray, 114 ... 

Burks V, Bennett, 62 Tex. 277 


331, 365 
357 
•\27(Ad.) 

167 

56(.D/.) 

527 

69, 296 
J69, 201 

93 

232 

C84a 

• •• ... 527 

C22(-l</.) 
... ••• 224 

• •• 350 

159 

...203(>ld.) 265 

337 

202 

482 

3GG 

• ... 7G 

77 

436 

290 

736, 737 

G82 

43G(vJd.) 

464 

3, 12, G33, 640 

654 

38S(,ld.) 


•t* !»• «JUO 

518, 520, G76(.U.) 

652, 655 

732 

75'^ 

3.59(A</.) 

35, 763 

172 

402 

182 

321 

52c 

693 

434 

425 

... 439 

... 621 

... 652 

... 400 

130(Arf.) 
... 384 



TAHLK OF ( ASKS. 


9 


Burlen v. Shannon, 115 Mass. 488 

Bnrlen r. Shannon, 96 Am. Dec. 733 ; 99 Mass. 200 ! 

Burn V. Oo'e, Ambler, 416 

Burnett r. Stuith, 4 Gray, 60 ... 

Burnham 0 . Webster, \ Wood B. & M., 172 

Burns n Garvin, 1 bind. 320 ... 

Bur.-age o. Bonanza, G. & Q. M. Co., 12 Or., 169 

Burritt e. Belfy, 36 Am. lte|i. 79; 47 Coun., 323 

hurt V. Sternburgh, 15 Am. Dec. 402 ; 4 Cow., 569 

Burton ». Burton, 28 Ind., 342 ... 

Burton r. Spiers, 92 N. C. 503 

Burton r. Wilkinson, 18 Vt., 186 ... 

hush p. Lindsey, 7\ Am. Dec. 117; 24 Ga.. *’45 
Bussun Lall v. ChuiidcH Dass. I. L. R , IV C.U., 086; IV C. L. 
Butcher r. Biuk of Brownsville, 83 Am. Djc.. 446; 2 Kan., 70 
Butler r. Ablewhite, 6 C B. N. S., 740 .. 

Butler Wagom r, 35 Wis., 54 

Butler ?*. Hildreth, 5 M' t , 49 .. 

Buttiiok r. Allen, 5 Am. D.*e. 10.) ; 8 Mass., 273 

Buzl*}or liuheem v. i^hu-nuoonmaa Beijuni, XI M. I. A., 551 ... 

Bybee r. Summers, 4 Or., 354 ... ... 

Byrne r. Prather, 14 Ln. Ann.. 653 


R., 1 


• • t 

CM' 


PAOE 

• • • ... 582 

l2d{Ad ) 

... 625 

.. 48, 623, 626 

• •• ... o46 

160 

488 

66(t 

64(.J^/.),130(/B/.) 

144 

438iA^/.) 
... 236(yl//.) 

427 

61, 177 

• 4,4’) 

849 

3I6^i4d.) 
626 

647 

66. 616, 628, 630, 659 

704 

144 


c 


Cabell r. Vaughan, 1 Wms. Saund., 2D0rt 
Cadaval v. C<*llins, 4 Ad. & El., 868 
Cailloteau v. Ingoiif, 14 La. Ann., 62.3 
Cain V. Williams, 16 Nev., 430. 

Caldorwood ?/. Brooks, 28 Cal., 151,., 

Culiprasaud c. Prankisson, Mor., 165 
Calkins e. Alk^rtou, 4 Barb., 171 
Callahan r. Griswold, 9 Mo.. 775 
Callen v. Ellison, 82 Am. Dec. 148; 13 Ohio St.. 446 

Calloway v. Byram, 95 Ind., 423 

Cambefort V. (jhapman, 19 Q. B. D.. 229 ... 

Camden v. Plain. 91 Mo.. 1 1 7 


• • • 

* • • 

• • • 

• • • 

• • • 

• • « 


• • f 

• • • 


» * • 

• • • 

t • • 

• • « 

• • • 

• » • 

• •• 


• • • 

• •• 


741 
72 
476 
l41(Ar;.) 
185 
356 
220 
.. 488 

432. 446 
.. 451 

...734, 742, 745 
427 


• • • 

» • • 

» • » 

• • • 

I • • 

• • 

• • t 


• • t 

t •# 

• • • 


• • • 

• • • 

• • • 


Cammell v. Sewell, 3 H. & N. 646: 27 L. J. Ex.. 447; S. C. in (‘rroi' .5 FI. N,. 728... ,595 

< « A * 1 ^ .•\r\ . 


Camp r. Forrest, 13 Ala.. 120 
Campbell v. Consalus, 25 N. Y., 613 
Campbell r. Cross, 39 lud.,155 
(Campbell r. Kuhu, 45 Mich., 513 
(Jampboll V. Swasey, 12 Ind.. 70 
Canal Bank /*. Hudson, 111 U. S., 66 
Candee r. Lord, 61 Am. Deo. 294; 2 N. Y.. 269 2 Comst-., 27 
Cannon v. Brame, 45 Ala., 262 ... ... 

Cannon r. Me- Daniels. 46 Tex., 303 


» • « 

« • f 


Cannon River Ass’n r. Rogers, 18 Am. St. Rep. 497: 13 N. W. R., 792 ; 42 

• _ 1 AO 


684 n 
61 

56(/lr7.) 

166 

... 414 

715(A//.) 
236(yL/), 237 
l2{Ad.) 
460 


• •• 

• • • 

• • • 


« • • 

t * « 

• • • 


Minn., 123 

Caperton t. Schmidt, 85 Am. Dec. 187 ; 26 Cal., 479 
Capper r. Sibley, 23 N. W. R., 153 : 65 Iowa, 754 
Carcoran r. Chesapeake. 94 U. S., 741 
Carleton r. Washington Ins. Co., 35 N. H., 162 ... 

Carmen r. Newell, 1 Den., 25 
Carmichael r. Foster, 69 Ga,, 372 
Carmony v. Hoobcr, 5 Pa. St., 305 
Carnes r. Mitchell, 48 N. W. R., 941 

Carpenter r. Canal Co., 35 Ohio, 307 ... ... ... .. 

Carpenter v. Pier, 73 Am. Doc. 288 ; 30 Vt.. 81 ... ... 

Oarpentier t:. Oakland, 30 Cal., 439 ... ... 

Carr r. Cates, 96 Mo., 271 ... ... ... »■ 

Carr v, Farington, 63 !N. C., 563 ,,, 

Carr v, Lewis Coal Co., 9 Am. St. Rep. 328 ; 86 Miss.. 149 
Carr v. Lewis, 15 Mo. App. R.. 651 
Carr v. Miner. 42 111.. 179 


• * • 

* •% 


• • • 

• • • 

• • • 

* • 


• •• 

• « • 


161 
66(A^.) 
481 

... 182 
425, 464 
385 (^//.) 
... 684a 

113(A</.) 

468 

210 

432.’ 436. 486, 491 
.. 700 

712 

341, 730 

691 

491 



10 


tabu: i)f (wses. 


• •• 

• • # 

• • ■ 


• •• 

• • • 

• • • 


Carrol v. Commonwealth, 84 Pa. tSt., 107 

Carrol Co. r. Smith, 111 IJ. S., 656 

Catron v, Martin, 69 Am. Dec. 684 ; 2 Dntoher, 694 
Garron Iron Company r. Maclaren, 6 H. L. Cau.. 437 ... 
Carter v. Hanna, 2 Ind., 46 ... 

Carter v. Mill% 30 Mo., 432 ... 

Carter v, Boland, 63 Tex., 540 

Caruth r. Grigeby, 67 Tex., 269 

Cane r. Beauregard, 101 IT. S., G88 .. 

Casebeer r. Mo wry, 93 Am. Dec. 760 ; 55 Pa. St.. 419 ... 

CaMtleman v. Belfe, 60 Mo.. 583 

Casoni V. Jerome, 58 N. Y., 315 

CasHidy r. Kluge, 73 Tex., 154 ... 

Caseidy r. Leech, 2 Abb. N. 0. 315 : 53 How.. 108 
Oastellaw r. Guilmartin. 61 Ga.. -99 
Casio n r. Perry, 'M Am. Dec.. 4S2 ; 1 Bail. 533 ... 

Castle »*. Noves, 14 N. Y., 335 


• • • 

• • 

• • • 


• •• 

• * • 


PAGE 

478CArf.) 

716CA£Z.) 

398 

... 368, 371, 681 
69(Aa.) 

695 

483 

182 

64 

34, 147 

400 

226// 

695 

.. 375 

.. 198 

68 

159, 221 
... 81, .595, 597 


Castrique r. Behrens, 30 L. J. Q. B.. 163 

Oasfriqur v. hnrivy 8 C. B. N. S., 405 ; 30 L. J. C. P., 177 ; on appeal L. R. 4 

H. L. 414 ; 32 L. J. h. 249 ... ...499, 501. 537. 539, 543, 559, 584, 591, 602, 606 

Catterina Chiuzzare, 1 P. D., 368 
Cauhape r. Parke, 64 Ilun. (N 306 ... ... 

Cavanaugh v. Buchler, 120 Pa. St.. 441 

Oa vender Ward, iS S. C., 470 

Caylus Now York, R. h. Co.. 76 N. Y.. 609 
Cecil Cecil, 81 Am. Doc.. 626 ; 19 Md.. 72 
Central Bank Gibson, 11 Ga. , 453 .... 

OentrarBaptisi 0. ic S. MariehuHtt'r. 33 Am. St. Rop. 893 : 17 Rh. 1., 492 161 (.If/.) 


• ft • 

ft • • 

• ft ft 

ft ft ft 


683 
SO 
60 
393 
52// 
158 

...397, 412(At/.) 


Central Tru^t Co. ■>'. Seasongood, 9 S. C. R., 679 

Centro r. Planters Bank, 22 Alu., 745 

Certain Mahogany Logs, 2 Sum.. 592 : 130 U. S.. 482 . 

Chaffee r. Hooper, 54 513 

Chamberlain v, Blodgett, 10 S. W. R. 444 ; 96 Mo.. 482 

Chamberlain v. Gaillard, 26 Ala., 504 

Chamberlain Preble, 11 Aden, 370 
Chambers r. Clearwater, 1 Abb. App. Doc.. 341 ... 

Ohambt'rs Hodges, 23 Tex., 104 . 

Cliamloy v. Dusauv. 2 Seb. & Lef., 690 


ft ft ft 


ft ft ft 

f • • 


482 
730rAe/.*) 
507, 67 9 
^5,5 
19.3, 465 
129 

..’‘l2C, WCAd.') 
... ... 4 14 

38G 

175 


Chand Kour *•. Partap Singh, L. tt. XV T.A., 150 ; I.L.R., XVI Cal., 98; 1888 P.R., 


N«». 177 P. C. 

Chandu r. Kombi. I. L. R.. IX Mad., 208 
(ihandur. Kunhamed, I.L.R., XIV Mad., .324 ... 

('hant V. Reynolds, 49 Cal., 213 ... 

(^hapin r. James, 23 Am. Rep., 4l2 ; 11 R. I.. 8i; 

(3iarta v. Puran Sabh, 2 Agra. Rep., 256 

Chase v, Cristianson, 41 Cal . 253 ... 

Chase r, Kay nor, 43 N. W. R. 269 : 78 Iowa, 449 

Chase r. Walker, 26 Me., 655 

Chathappan r. Pydel, I.L.R., XV Mad., 403 

Ohaudron r. Magee, 8 Ala.. 570 

Cheatham r. Brien, 3 Head, 652 ... 

Cheek v. Pugh, 19 Ark., .574 .. ... 

Cheek v. Men^hanPs N. Bk., 9 Heisk., 489 

Cheever r. Wilson, 9 Wall.. I OS 

Cheever r. Minton, 13 Am. St. Rep.. 2r»iS ; 12 Col.. .5.5' 
Cheney r. Stone. 29 Fed. Rep.. S8.5 
Ohenvirappa r. Puttappa, I. L. R.. XI Bora., 708 


ft ft • 

ft ft t 


ft ft ft 


Cheriot r. Foussat, 3 Binn., 220 

Chet Rom v. Bahai Singh, XV P. R., 261 ; 1880 P.B., No. 108 

Ohetti Gauodan r. Sundarurn, II M. H. C. R., 51 

Chevallior r. State, 10 Tex., 315 

Chioago, B. & Q. R. Co. r. Sebaffer. 124 111., 112 

Chioago & A. R. R. Co. r. Summers, 3 Am. St. Rep.. 616 ; 14 N. E. R., 735 ; 113 

Ind., 10 387, 388, 398(^</.) 

Chicago L. Ins. Co. r. Auditor, 100 111., 478 138(i4</.) 

OhioagoRy. Co. f\ Mo Auley, 121 ni.. 160 ... 642 


• ft ft 

ft ft • 


... 11, 109 

294, 405 
173, 217 
...197, 200(/lr/ ) 
523. 677 

61 

...455C4</.), 476 

468 

47 

34, 761 

695 

481 

401, 402 

478 

634, 53.5 
703 
113 
80,485 

eiocArf.-) 

. 36, .51, 58, 214. 218 

322 

37U, skg 

612 


ft ft ft 

ft ft ft 



TAHl.K OK C ASKS 


11 


Chicago, eto., R Co. v. Northern Line Packet Co.. 70 111., 217 

Chicago R. Co. r. State, 53 Wie., 609 

Childs /•. Powder Works, 45 N. H., 647 

Chinnammal r. Tula Kaunatammal, III M. H. C. R., 148 

Ohinnasami r. Hariharabadra, 1. L. R., XVI Mad., 380 

Chiuniya Mudali e Venkata Chella Pillai, III M. H. C. R., 320 ... 

Chipman r. Martin, 13 Johns,, 240 

Chiranji Mai r. Creditors, 1884 P. R., No. 146 

Chockalinga Pillai v, Viruthalam, IV M. H. C. R., 334 

Chouteau r. Gibson, 70 Mo., 38 

Ohrisman v, Harman, 26 Am. Rep. 387; 29 Gratt., 494 .. 

Christy r. Spring val, W.W , 84 Cal., 541 .. 

Chukkun Lai Roy r. Lolit Mohan Roy, I. L. R., XX C-al„ 906 
Chundeo Chum r. Eduljcic, IT C. L. R., 225; I. L. R., VIII Cal., 678 

Chuudcr Uooniar r. Sib Suiidari, 1. L. R., VIII Cal., 631 

Chunder (.yoomar Miindal r. Nunnee Khanum, XIX W.R., 322 ; XI B. 

Chundo r. Kunhamed, 1. L. R., XIV Mad., 324 

Cyhuuder Nath t>. Nilakaiit, I. Ji. R., VIII Cal., 690 

Chuniff. Birjo, XIII 0. L. R., 49 

Cidan r. Ma/ar Ilusoin, I. L. R., I All., 488 

Chunni Lai v. Baiiaspat f^ingh, I. L. R., IX All., 23 ... 

Cillcy r. Van Patten, 68 Mich., 80 .. 

< 'itizen’s Bank r. Brooks, 23 Fed. Rep. 21 

< 'ity of Camden r. vVllen, 26 N. 3. L., 399 

thty of T^oiidoii /'. Wood, 12 Mod., 669 

City of New Orleans Davidson, 30 La. Ann.. 541 

Clallin v. Dunne, 16 Am. St. Rop. 263 ; 129 111., 241 

Claflin r. Fletcher, 7 Fed. Rop., 831 .. .. 

(Uappe. Graves, 20 N. Y., 118 

Clark r. Boggs, 6 Ala., 809 

Clark «. Bryan, 1 0 Md. 171 .. 

C-lark f!i. Dunnani, 40 Cal., 205 ... ... ... 

Clark r. Jones, J3 Am. Deo. 706; 1 Donio, 516 ... 

Clarke Koehler, 32 Tex., 679 

Clarke 7*. Lamb, 2 Allen, ;496 ^ ... 

(3arke 7‘, Matthewson, 12 Pet., 164 

('lark’s Heirs r. Fnrrow, 52 Am. Doe. 5.‘>2; 10 B. Mon., 446 ,,, 

Clark r, Tarboll, 58 N. IT., 88 ... .. 

(•lark 7*. Wolf, 29 Iowa. 197 

Clarkson /*, Morgans, Dev. 6 B. Mon., 441 

Clary r. Hoaglaiid, 61 ('al., 685 .. 

(Jlarey r. Marshall’s Heirs. 4 Dana.. 95 ... 

Clay 7'. Barlow* LB Mass., 378 

Clegg r. Dearden. 12 Ad. & El. N. S., 576 

Clemens 7'. (Jlftiuens, 37 N. Y., 59 ... 

Clements r. Collins, 59 G a., 124 ... ... 

(Yemenis r State, 77 N. Car., 142 

Cleveland 7*. Boerum, 24 N. Y., 613 

Cleveland r. Creviston. 47 Am. Rep., 367 ; 93 Ind., 31... 

Cleveland v. Marine Bank, 17 Wis., 645 

(yleveland r. Welsh, 4 Mass., 491 ... 

('lifford r. Cony, I Mass., 495 

Clinton Bank r. Hart, 5 Ohio, 33 

Cloud v. El Dorado Co., 73 Am. Dec. 526 ; 12 Cal., 128 

Cloud V Inhabitants, 86 Mo., 357 

Cloud r. Wiley, 29 Ark., 80 . 

Clough r. London, Ij. R. 7 Ex.. 26 

Coalfield Co. r. Peck. 98 111., 139 

Cobb 7*. Elizabeth City, 76 N. C., 1 ... ... 

Oobb V. People, 84 111., 611 .. ... ... ,,, ,,, ... 

Oockburn r. Thompson, 16 Ves., 321 

Cocke 7*. Jenner, Hob., 66 

Coe r. Mansean, 62 Wis., 81 

Coffee r. Neely, 2 Heisk., 304 

7*. Bulwinkle. 1 E. D. Smith (N.T.). 484 


rAGU 

232 

«•» ••• 372 / 

34( 

• ... 360 

167 

... 38, 56, tio, 88 

672 

2S 

663 

764 

137 

WAd.) 
191 (Ad.) 
... ... 360 

146 

Ty.R., 434. 

277, 392 
... ... 173 

713 
‘.69 
... 267 

621, 672 

2913 

660 

... 372/7 
.^84(Ad.) 
... 8727 

401, 407 
160 
... 473 

720 

133, 432 

140 

661 
687(Ad.) 
...3«4(Ad.>, 385 
A0t{Ad.) 

708 

342 

208 

702, 706 
436 

... ... 702 

293 

640 

64(Ad.) 

228 

... ..• 372i 

...687(Ad), 711 

» . • ... 47 

206 


... 736 

... 476 

... 444 

144, 737 
... 625 

... 206 
>*. 372y 

414(i4d.) 
... 211 
734, 764 
... 684/7 

... 594 



12 


TABLK OF (.iASJiS. 


• •• 

• •• 

• •• 

« • « 


t • • 


• • • 

• • • 


• • • 

• • t 


• • t 

• • • 


• • • 

• • • 

• • • 


Coit t>. Haven, 79 Am. Dec. 244 ; 30 Ooun.. 190 ... 

Coitv. Tracv, .^0 Ana. Di^c. 110 ; 8 Conn., 268 ... 

Colburn r. Woodworth, 31 Barb., 381 
Cole V, Butler, 43 Mo., 401 .. 

Cole 7\ Favorite, 69 111.. 457 

Cole V. HaycB, 78 51 o., 639 

Coleman’H Appeal, 75 Pa. St.. 441 ... 

Coleman /■. Coleman, ^8 Am. Doc.. 86 : 3 Dana., 398 ,,, 

Coles V. Allen, 64 Ala., 98 ... 

Coles r. Peclc, 90 hid., 333 
Coles V Yorks, 31 Minn., 213 

Collector of Sholapur v. Nana, 1874, Iloin. P. J. , 11 ... 

Gollius Bennett, 46 N. Y.. 49 J ... 

Collins V, Mitchell, .*> Fla., 364 
Collins V. Krii^^ht, 3 Teim. Ch.. 187 
Collins 7'. Lemiisters, 21 Am.. Dec. 469 ; 1 Bail. L,, 348 
Collins n, Kyan, 32 Barb.. 1)4/ ... ... ••• ... ••• 

Columa Eaves, 92 U. S.. 484 ... 

Colorado 1. W. r. Sierra Grande M. Co., 22 Am. St. Rep. 433 ; 15 Colo.. 

Clorick r. Swinbourne, 105 N. Y.. 693 ... 

Colette r. Cole, 20 Iowa., 310 .. ... ... ... ... ... 

Colt t). Colt, 4 S. C. R. .553 ; 111 U. S.. .566 
Colton 7'. Rupert, 27 N.W.R.. 520 : 60 Mich., 318 

Colvin V, Corwin, 15 Wend , 557 .. 

Colyer r. Finch, 5 II. L. C.. 905 .. .. 

OomnuHsi()n(;rH 7'. A-<piiiwall, 21 How., 639 

CommisHiotiers r. Hinchman, 31 Kan., 729 

Commissioners of Sewers r. Gellatly, 3 (1h. D., 610 

Commissioners of Marion (Jo. v. Welch, 40 Kan., 770 ... 

Commonwealth ?*. Hopkins, 2 Dmtoi., 395... 

Commonwealth v. Cwensboro and N. K. R, Co., 8l Ky., 573... 

Commonwealth r. Matlack, 4 Dali . 203 ... 

Commonwc'alth r. Mt‘(3eskt!y, 2 Pawle., 369 

('onipaTihia dr mhiqur v. Brttixh S.nifh Afnra C<».. (1892) 2 Q. B.. 358. 

342, 328, 362, 364 
... 51 5 

438 

... 163 

114(.4//.^ 
3S4(yh7.) 
... . • • 226 
.. 461 

61/) 
... 483 

... .>42 

622(Ad.') 
533, 634 
... 411 


• • » 

• • • 

» • • 


499 


B • • 

• • • 

• • » 

• • • 

• * • 

• » • 


PAGE 

432, 447 
63 
655 
... 206 
163, 234 
293 
420(il/7.) 
166(.1<^.) 

185 
296(.Jrf') 
... 675 

... 174 

73 

... 234 

... 407 

... 742 

... 444 

... 438 

... 368 

642 

... 108 
166, D>2 

.. e66 

... 052 

... 336 

... 438 

20S 
211 (dd.; 

... 125 

... 372// 

.. 372.7 

287 (Ad.) 


• • • 

• • • 


• f • 

• • • 


• * t 

• •• 

• • I 


Concha v Concha, II Ap. ('•».. 511 
C mery r, lioehtord, 31 Li. Ann.. 520 
Conifer r. Chileote, *12 Iowa, 18 
Conn V. Bernheirnerj 67 Mi.s.s., 4 ‘8 
Connecticut r. Bradish, 1» Mass., 29.) 

Conner r. Re ves, 103 N. Y., 627 ... 

Connelly v. Woods, 31 Kan , 359 ... 

Conuihan »*. Thompson, 111 Mass., 270 
Connolly Edgertou, 22 Neb., 82 ... 

Conway®. Ellison, 14 Ark.. 362 

Cook r, Hrovv’u, 28 .\m. Pep. 259 : 125 Mass., 603 
Cook »•. Cook, 43 Am. Rep. 706 ; 56 Wis., 195 ... 

Cook r. Darling, IS Pick., 393 

Cook r. Gill, 8 C. P.. 107 
Cook r. Moseley, 13 Wend., 277 

Cook r. Parham, 63 Ala., 456 

Cooke 7*. Woodrow', 5 Crunch. , 13 

Cookney r. Anderson, 1. D. 3., & S, 365 ; 32 L J. Ch., 427 

Cooksey r. Kansas City B. Co., 74 Mo., 477 

Cooper r. American Cent. Ins. Co. 3 Col., 313 

Cooper Brewster. I Minn.. 94 

Ck)opep7\ Corbin, 105 11]., 224 

Cooper r. Reynolds, 10 Wall., 308 

Cooper r. Shepperd, 3 C. B., 266 

Copin »•. Adtuuson, 9 Exeh., 345 

Ooppinger »*. Rice, 33 Oal. Jo8 

Corbet, v. Barnes, Wm. Jon. Rep., 376 
Corbett r. General Steam Nav. Co., 4 Hurl & N., 482 .. 

Corcoran »*. Chosapake Canal Co., 94 U. S., 741 

Corey r. Gale, 13 Vt., 638 

Cork^a e. State, 09 N. Y., 491 


• t • 


... 290 

364 

... 620 


240, 243, 377, 474, 


185 


• t • 

• • • 

• • • 


02 / 
734, 754 
361 



taBlk of casks. 


13 


Cornett r. Williams, 20 Wall., 226 

Corning v. White, 22 Am. Dec. 659 ; 2 Paige, Ch., 667 
Corse r. Sanford, 14 Iowa, 235 ... ... 

Corwithe v. Griffin, 21 Barb., 9 

Coster r. Mayor of Albany, 43 N- Y., 399 

Cothran r. Brower, 75 Ga., 494 

Cutzhauson v. Kerting, 29 Fed. Hep., 821 

Cottingham r. Earl of Shrewsbury, 3 Hare Eep., 627 ... 
Covell r. Heyman, 111 U. S., 176 ... 

Covenant, etc.. Ins. Co. r. Clover, 36 Mo., 392 

Covigton Bridge Co. r. Sargent, 27 Ohio, 237 

Cowan V. Braid wood, 1 Man. & Gr., 882 

('OX r. Mitchell, 7 C. B. (N. S.), 55 

(bx r. Thomas’s Adm’r, 0 Gratt., 323 

Crabtree r. Welles, 19 111., 65 

Crafts r. Dexter, 42 Am. Dec. 666 ; 8 Ala., 767 

(baig r. Smith, 15 Pac. R., 337 

(baig }•. Watson, 68 Ga., 114 

Crane r. Blum, 56 Tex., 325 ... 

(bane r. Larson, 16 Pac. R., 320 

(bank r. Flowers, 4 Heisk., 631 

(banstown Johnston, 3 Vos. 170 ; 3 B. R., 80... 

Crawford -r. Howard, 30 Mo., ... 

Crawley r. Isaacs, 16 L. T., 5''’9 ... 

Crenshaw e. Julian, 4 Am. St. Rep. 719 : 26 S. Car.. 2S3 

Crim V. Kessing, 89 Cal., 478 

(b'isp r. Watsou, I. L. R., XX Cal., 6S9 

(^lispen r. Hannovan, 86 Mo., 160 

(bispin, Ex parte 8 Ch, Ap., 374 

Croft t’. King. [1893U Q. B. D., 110 

( bomwell r. Clay, 1 Dana., 579 

CromwvU v. 8u.c^ 94 IT. S., 360 .1871) ... 

Cropper Com , 2 Rob., 812 

(Jrosby Jeroloman, 37 lud., 277 ... 

Crosley Hutton, 98 Mo., 196 ... 

Cross " . Armstrong. 44 Ohb., G13 

Cross Wilson 12 S. W. R. 576; 62 Ark., 312 ... 
Croudson Leonard, 4 Craneh, 431 
< bow '*•. Meyersieck, 8S Mo., 415 ... 

Crowther r. Rowlandson, 27 Cal., 376 

Cruchon Brown, 57 Mo., 38 • • 

(buikshank r. Gardner, 2 Hill., 333 

Crum Boss, 48 Iowa, 433 „ 

<!ucullu La. Ins. Co., 16 Am. Dec. 199 ; 5 Martin, N. 

Cuddy. Ex parte, 131 tl S. 280 

Gulley Laybrook, 8 Ind., 285 

Crelver r. Woodruff Co., 5 Dill, 392 «. 

Cummings Banks, 2 Barb., 601 

Cummings v, Harrison, 57 Miss,, 275 

(Jummings v. Tabor, Cl Wis., 185 

Oummisky r. Cummisky, 109 Pa. St.. 1 

Cunningham r. Jacobs, 22 N. E. R. 335 ; 120 Ind., 306 
Cunningham r. Macon etc R. R. Co., 109 IT. S., 446 .. 
Cunningham v. Morris, 66 Am. Dec. 611 ; 19 Ga., 688 ... 

Currie t*. Fowler, 5 J.J. Marsh., 145 

Curtis V, Cisna’s Admb, 1 Ohio., 432 

Curtis f>. Wilcox, 41 N. W.R., 863 

Cutler r. Cox, 18 Am. Dec. 152; 2 Blatchf., 178. 


S., 464 


PAGB 

••• ••• 474 

719 

206 

... 454 

... ... 372t 

127 

489 

• 17 o 

720 

. .. ... 403 

... ... 16 

587, 591 

680 

... ... 411 

C9(4<i.) 

411 

677(Ad,) 

56(Ad.) 

... ... 466 

678(Arf.) 
402 

.tf 334| 336 

430 

588,596 
... . . • 482 

428 

840 

403 

362 

404 

.., 696 

7,17,84 

287 

623, 744 

409 

497 

466 

... 5lO{Ad), 600 

441 

... 139 

403 

401 

... ... 61 

612 

. . 2386 

293 

406(Ad.) 
653, 554 

234 

468 

• • t ... 435 

... 238 6 

222, 372 i 

62 (a.) 

... ... 691 

... 168 
... 888(A<?.) 

... ... 52 


Dabney r. Bank of S. Car,, 3 S. Car., 124 

Dadabhai v. Diogo Sauldanha, I. L. R., XVlIl Bora., 43 
Dadaji Bhikaji v. Rukhmabai, I. L. E,, IX Bom., 529 ... 
Dahms r, Alston, 34 N. W. R., 182 ; 72 Iowa, 411 
Dale V. Sumber Go., 48 Ark., 188 


343 , 

... 268 
... 466 

7T 



14 


TABLE OF CASEiS 


Dalgleish Hodgson, 7 Bing., 504 

Dalton Libbey, 9 Nev., 192 

Damodhar Trimbak, I. L. R., X Bom., 370 

Dampe r. Dane, 29 Wis., 419 

Danolds r. State, 42 Am. Rep. ; K9 N. Y., 36 ... 

Dancy r. Dunoan, 90 N. Car.. 111. 

Danfortb r, Thompson, 34 Iowa, 243 
Daniel Kaine, 36 Fed. Rop., 786 ... 

Daniels v. Henderson, 4 j Cal., 242 

Daniel v. Hodges, 87 N. C., 07 

Danziger r, Williams, 01 Pa. St., 234 ... 

Darley Main Colliery Co. ■»•. Mitehell, 11 App. (‘as., 144 
Darling r, Cfinklin, 42 Wis., 478 ... 

Darling v. Pierce, 15 Hun.. 543 
Dashiell Slingerlaud, Gv» ('al.. 653 
Davenport r. Hubbard, 14 .\in. Rep.. 620 ; 46 Vi., 200 

David Orish Chuiider Guha, I. L. R., IX Cal., 183 

Davidas Harijivandas r. Tyabally Abdul .Uly, I. L. R., X Bom., 30 
Davidson r. Gill, 1 Fast, G4 

Davies v. Mayor, 03 N. Y,, 

Davis V, Bodsole, 60 Ala., 3G2 ... ... ... 

Davis 1’. Davis, 6 Me., 303 ... ... ... ... 

Davis V. Dresback.Sl 111,. 303 
Davis w. Dunklee. 0 N. H.. 545 
Davis r. Durgin. 64 N. H.. 51 

Davis r, Kppinger. 70 Am. Dee. 184 ; IS Cal., 3i7S ... 

Davis?’. Fish, 48 Am. Dee. 387: 1 G. (rreene. 406 
Davis?’. Headley, 22 .V. J. Fq. 115 

Davis e. Hedges, G (i. I3.. 087 ... ... 

Davis r. Murphy, 45 Am. Dec.. 740 ; 2 Rich.. 560 

Davis ?’. Raiikliu, 50 Tex.. 270 

Davis Smith, 70 Me.. 351 ... 

Davis ?’. Tulleot, 12 N. Y., 1S4 ... 

Dawes v. Sh(*d. H Am. Dec. 80 ; 15 Mass.. G 

Dawkins T. Antrobus. 7 Cb. Div., 615 

Dawkins ?'. Simonette, 50 L. J. P., 30 ... ..... 

Dawdey r. Brown, 71* N. V., 300 

Dawson ?*. Baum, 10 Pae. Rep.. 4G ... ••• 

Duw'son e. Mead, 71 Wis.. 205 

Day?’. Holland, 15 Ur.. 464 

Day?’. Vallette, S7Ani. Ih'c. 353; 25 Ind.. 42 
Day ?’. Zimmerman, GS Pa. St.. 72 

Dayachand Ileineliand. 1. L. R,, IV Bom., 5l,’» ... 

Dean ?’. Chapin, 22 Mieli.. 275 
Doan?’. Nelson, 10 Wall., 158 

Dean ?’. Ridgway, G S. R. ... ... .. 

Dean?’. Thoteher, 32 N. ,1. L., 473 

D.mriug Hank of Charleston. 48 Am. Dec. 306 ; 5 Ga.. 407 ... 

Deliell ’*. Foxwortliy, 0 B. Mon., 228 ... ... 

Debi Prasad r. Jafar Ali, I.L.R., III All., lo .. 

Debi Singh ?•. Hanumaii, 1. L. R.. HI All., 747 

De Brimont ?’. Pennimau, 16 Blatcb.. 13G 

Do Camp Miller, 44 N. J. L., 017 

Decatur Gas Light Co v. Howell, 92 111.. 10 

Deck r. Deck, 2 Sw. .St Tr., 90 

Dock r. Johnson, 30 Btirb., 280 ... 

De Haven r. ('’ovalt, 83 Ind., 344 

Delaware D. Co. ?•. Com., 100 Am. Dec., 570 : 60 Pa. St., 367 

Delosse Brissac r. Rathbom’ G H. & N. 301; 30 L. J. Ex.. 288 .. 

Delhi k London Batik ’•. Orchard, B. R., IV I A. 127 : I. L. R., Ill Cal.. 47 
Delhi & London Bank Wordie, XXV W. R., 272 ; I.L.R.. I Cal., 249 
De La Gurrea Newhall, 55 Cal.. 21 

Delta, The. 1 P. D., ,303 ... 

Do Medina r. Grove, 10 Q. B., 172 

De Meli i*. De Meli, 17 Am. St. Rep. Goo ; 120 N. ^ .. 485 
Demeritt r, Lvford. 27 N. H , 541 


FAGB 

* * • • • • 

478 

289 

405 

872J 

... 6S4a 

.V21 

691 

726 

478 

634,039 

243 

.. 3B8 

3 15 

76 

396(^1 r/) 

298 

416 

29 

87 

488 

439 

oiliAdh 

6S(ui4(7.‘) 

461 

479 

69. 75 

72 

715(i4rn 

231 

73,78,55 
... 2>6(f 
.. 263(Jd),2i5 

6l3 

• 56 .) 

... G60 

G04 

144 
... 137 

... 7J8C4//.) 

210 

5(^7 

... 162 

113 

127{Ad,) 
.. ... 378 

703 
277 
... 416 

599 

290 

...630(.dd),641 
.528, 56G 
... 226r 

... ... 451 

372i 

540, 569, 584 
762 
... 319 

629 

... 33(^J ), 681 

.« ... 81 

..348, 352, 374 
... 491 



lAlJLi: OK CASKS. 


De Metton »*. Do Mello, 2 Camp., 120 ... 

Denegre r, Denegre, 33 La. Anu., 089 

Denning Norris, 2 Lev., 213 ... 

Denobundlioo »•. Kri«tomonoe, I. L. E., II Cal., 152 ... 

Donpree r, Denpree, 4) G-a., 414 

Deut Smith, 4 Q. B. 414 ... 

Denton Marshall, 32 L. J. Ex., 89 

Deo Earl of Derby, 1 Ad. & Ell., 7GS 

Deodhari Singh Sewsurun, 1)1 C. L. E., 395 

Deokee Nundun Kuioo Porshad, VllI W. R., 360 ... 

Deokishen r. Bansi, I.L. R., VIII All., 172 

Doquindre v. Williams, 31 lud., 444 ... 

Derby 1 ’. Stevens, 61 Cal., 287 ... 

De SausHure v. Gaillard, 127 U. S., 216 ... 

De Souza r. Coles, III M. H. C. R., lO.") ... 

Dcvaughii r, Dt'vau<rlu). 19 (Jratt. r»50 

Dovio 7*. Brownlow, 2 Dickens, Oil 

Devin 7*. Ottumva, 53 Iowa, 161 
D^vnl 7\ Halstead, 16 Ind., 287 
Dov Eav Krishna 7‘. Halambhai, I. L. R., I Horn., 87 

Dewey »■. Greene, 4 Deiiio., 94 ... ■ ... ... 

Dewey r. Peek, 33 Iowa, 242 . ... ... .. 

Dewey r. St. Albans T. Co., 6 Am. St. Rep. 81; 60 Vt. 1 
Lhcru Mai i\ Thakoor Das, 1891 P. R., No. 1 .. 

Dliunput Sing Sham Soondor.I. 1^. R., V Cal., 291 .. .. 

fliamond r. Lawrence County, 78 Am. Dee.. 420; 37 Pa. St.. 353 

Dickinson r. Hoomes, 8 Gratt., 353 

Dickerson Chrismau, 28 Mo.. Ill 

Dickerson Davis, 12 N. E. R., 145; III Ind.. 433 

Dicks r. Hatch, 10 Iowa, 380 ...... . 

Diggs 7'. Wr»lc()tt, 4 Cranch., 179 

Dillard r. Noel, 2 Ark.. 449 ,,, ... 

Dil linger Kelley, 84 Mo., 501 .. . . 

Dillingham r. llussell, 15 Am St. Rep , 753: 73 Tex.. 47 ... 

Dillon 9. Alvares, 4 Ves. 357; 4 R- R-, -00 

Dill 'll r. Porter, 31 N. W. R., 50 ; 36 Minn., 341 ... ... ... ,,, 

Dimes r. Grand Junction Canal Co.. 3 H. L. Ca., 759; 10 Eng. Ti. Hi Kq.. 03 
Dimumth r. Sadashiv, T L. R., Ill Bnin., 9 

Dinendronath v. KamUumar. L. R.. VI 11 I. A. 05 ; J. L. R., VTl (!al., 107 ... 
Dinkar Ballul v. Ilari Shridliar, 1. L. R., XIV Horn., 200 
Dinkur Doyal 7*. Sheo (Julum Siini;h, XXII W. R., 172... 

Dinoinoyi Debia . Anungo Moyi, IV C. L R., 599 
District of Clay v. District of Buchanan, 63 Iowa, 188 ... 

Doak V. WiswelJ, 33 Me.. 355 

Dobbins 7’. Hyde, 37 Mo., 114 

Doctor r. Hartman, 74 Ind., 221 

Dodge Mfg. Co. In rty 33 Am. Rej). 579; 77 N. Y.. 101 ... 

Dodge* Colby, 37 Hun., 515 

Dodsoni*. Scroggs. 47 Mo., 2S5 .. .. 

Doe 7*. Jackson, 51 Ala.. 514... ... ... ... 

Doe 7*. McJ>onald 27 Miss., 610 ... ... ... .. 

Doc r. Oliver, 2 Sm. L. Ca. 696 (5th Edition). Vidr p. 775 (8th Edition) 

1)00 7-. Wright, 10 A. and E., 763 

Doed Busli 7'. LinilHi*y, 24 Ga. 245 ... ,,, ... ,,, 

Doglioni r, Crispin, L. R. 1 H. L., 301 

Dolphin 7-. Robins. 7 H. D. Cas.. 390 

Don 7*. Lipjiman 5 Cl. & F., 1 ... 

Dooma 7-. Joouarain, XII W. R., 362 

Doona 7*. Kashmiri Mai, XI i‘. R., 131 ... ... ... 

Doonan »•. Glynn, 28 W. Va.. 715 

Doorga Nath Roy r. Kalee Narain, XXTV W. R., 212 ... 

Doorga Prasad 7\ Budree, VI All. H. C. R., 1891 

Doorga Persad 7*. Doorga Konwjiri. L. R.V. I. A. 149 ; I. L. R., 290 ; 

Doorga Rim r. Kally Kristo. Ill C.L.R., 549 ... ... ... ,,, 

Dorente Sullivan, 7 Cal., 279 ... 

Dorr 77. Stockdale, 19 Iowa. 209 


FADE 

485 

* ' • • • • 1 82 

• • ... 4 13 

15, 56, 92, 90, 120 
... 38.)(^l/f.) 

... 539, 583 

... ..I 41i 

•t« ... 18(> 

112 


00, 1 08 

... ... 461 

510(y|rf.) 
287, 29:5 
372i 
020, 627 
... 4'J:i\(Ad.) 

078 

177 

744 

12, 52</ 
415 

• . . ... If I 

...108(Je/),210 

303 

... .. 748 

717 

> • • • ■ • ■/«) tJ 

404 

... 107 

... 401 ( 


J14(Ad,) 
... .521 

079 
... 403 

... 387 

... 250 

... 205 

... 27, 45 
01 
67 

... 409 

69 
203 
42()(Jd.) 
... 386 

... 328 

410(yl<^.) 
... 466 

... 398 

81 
144 

i72(Ad,) 
... 603 

... 529 

546, 591 
187 
154 
6 ) 

619, 6G8 
... 259 

... 65 

57 

... 466 

197, 198 



16 


TABLE OK CASES 


PAac 

Dorr. V. Rohri 3 Ajd. St. Bep., 108 ; 82 Vr., 359... • •• a«t • t«« • • « 402 

.Dorris V, Erwin, 101 Pa. St., 239 

Dom Money Dossee v. Jonmenjoy Mulliah, I. L. R., Ill Cal., 363 ; I C. L. R., 44G 617 

Doty r. Brown, 63 Am. Dec., 360 ; 4 Comst., 71 .. Mt — 49, 64 (Ad,) 

Doughty r. Doughty, 27 N. J. Eq., 315 ; 28 N. J. Eq., 681 ... ... ... ... 634 

Douglas t’. Forrest, 4 Bing. 683; 1 M. & P., 663 ... ... ... ... S72u>f 663 

Douglas r. Pheriiz Ins. Co., 34 Am. St. Rep. 448; 138 N. Y, . 209 6l0(Ad.). fj62(Ad,),(i82(Ad.) 

Douglass V. Howland, 24 Wend., 35 .. ... 226r 

Douglass V. Massie, 47 Am. Deo. 375 j 16 Ohio, 271 ... 40 J, 402 

Doulson V, Mathews, 4 T. R.. 503 327, 328 

Downer r. Shaw, 22 N. H., 277 430 

Downin r. Spreoher, 35 Md.. 478 ... ,. 192 

Doya Naraiu r. The Secretary of State for India in Council, I. Ji. R.. XIV Cal.. 256 3«'58 

Doyle r. Reilly, 85 Am. Dec. 582; 18 Iowa, 108 

Drake Henshaw, 47 Iowa, 291 


• a# 


Drake v. Mitchell, 3 East., 251 

Drake v. Perry, 58 111., 122 

Drapu r. Ishun Chundcr, IX C. L. R., 231 
Dreser r. Wood, 16 Kan., 344 
Drobo Moyoo r. Bipin Mundul, X W. R., 6 
Drummond Prestinaii, 12 Wheat., 551 .. 

Duchvs of Kingston x vasi\ 2 S L. C. 785 (Edition 8) 

Dudsar Bibeo v. Shakir, XV W. R., 168 ... 

Duff r. Duff, 71 Cal., 613 

Duffield r. Scott, 3 T. B., 374 

Duffy r. Gray, 62 Mo., 528 

Duffy r. Little, 6 Watts., 130 

Dufies r, Burlingham, 34 L. T,. 688 

Duke of Brunswick King of Hanover, 6 Beav., 50 ,,, 

Dulaney r. Payne, 40 Am. Rep. 205 ; 101 III., 325 

Dullahh Jogi r. Narayan, IV B. H. C. R„ A. 0., 110 

Duncan r. Bancroft, 110 Mass., 267 

Duncan Brothers and Co. r. .Teetmull, I. L. R., XIX Cal.. 372 

Duncan r. Holcomb, 26 Ind., 378 

Duncan r, Ripley, 7 Ark. 100 .. .. .. ... ... 

Duucau r. Stewart, 60 Am. Dec., 527 ; 25 Ala.. 408 

Duncan r. Ware, 5 Stow. & P.. 119 

Dunham r. Bower, 33 Am. Rtjp., 570; 77 N. Y.. 76 

Dunham i\ Wilfong, 69 Mo., 366 

Dunkle T'. Wiles, 5 Don., 296 

Dunlop r. Cody, 7 Am. Rep., 129 ; 31 Iowa, 260 

Dunn, Kw parte 8, S. Car., 207 

Dunn V. Crocker, 22 Ind. , 324 

Dunn r. Pipes, 20 La. Ann., 276 

Dunnington v Elston, 101 Ind., 373 

Duiiston r. Higgins, 34 Am. St. Rep. 431 : 

Duuston V, Paterson, 6 E. B. N. S. 267 ; XIV P. R., Cr. 92 .. 

Duran r. Iowa City, 1 Woolv., 73 

Durand r. Carrington, 1 Root., 353 

Durand r. Lord. 116 111., 610 

Durga Das Laha Durga Charan Sha, VI W. R. C. Bcf.. 26 
Durga Prasad r. Raohla Kuar, I. L. R., IX All., 140 .. 

Dutoher r. Dutcher, 39 Wis., 686 

Dutil r, Pacheco, 82 Am. Dec., 749 ; 21 Cal., 438 

Dutton r. Shaw, 85 Mich. 431 

Dutton r. Woodman, 57 Am. Dec.. 46; 9 Cush., 261 
Dwarka Das v, Jhoolal, I S. D. A. Oal. Sel. Rep.. 410 

Dwyer v, Bassett, 63 Tex., 274 

Dya Sing v, Ralia Ram, 1887 P. R., No. 26 

Dyokman r. Mayor, 6 N. Y., 424 


20 How. St. Tr.. 544 


72 

... 166 
... 67 2 

47 

... 305 

482, 695 
410, 419 
226-, 'md 
177, 499 
... ... 93 

... ... 139 

... ... 231 

... ••• 636 

84(A<i.) 

569 

S72a 

661, 66] 
111 

129 

... ... 658 

172 

... 414(.4r/.) 

527 

203 

72,77 

444 

■ ••• 

50 (A<i.) 

491 

.. 372/ 

478 

... ... 127 

700 

590(^yl</.) 

356 

••• ... 719 

678(yl«f.) 

704 

238 

308 

633 

... ... 523 

614(A^.) 
6Q(Ad.) 136(A/i.) 
365 


Sari t*3ull, 15 Cal., 421 ... ... •*. 

Barler. McVeigh, 91 U. S., 503 ... ... 

Sarle Crouch, 3 Met. 450 ... 

Sari of Bandon v*. Becher, 3 CL & F., 510... 


• • • 

••• 

• ss 


sss 
• • • 

• ss 


189 , 



TAHJ.K i)¥ CASKS. 


PAGE 

401 

. 372/, 372». 

388(.lf/.) 
. 560, 551 

90, 177 
.. :i09 

G82(Jf/.) 
... 179 

17 
i:u 

... 372/ 

... 719 

20, 283, 393 
:i84(.1f/.) 
nS5(Jr/.) 

... 411 

(19 178 

... 706 


Emrp r. Lee, 71 IlL, 194 

East India Oo. v, ^ed Ally, VII M. I. A,. 535 ... 

East Rome Town Oo. v. Cothran, 81 G-a., 360 

Eastern Town Ships Batik r. Boobe, 38 Am. Rep., C65 ; :>3 Vt.. 177 ... 

Eastmure r. Laws, 5 Bing. N. C., 444 

Eastwood r. Buel, 1 Ind., 434 

Eaton V. Hunt, 20 Ind., 457 

Ecker r. First National Bank. 1 Atl. Hep. 849: 04 Md.. 292 

Edgell r. Sigerson, 20 Mo.. 583 ... 

Edgerton r, Edgorton, 33 Am. St. Rep. 557 ; 12 Mon.. 122 

Edington r. Pickle, 1 Sneed, 122 

Edmantoii r. Lyno, 1 Paige, 04 0 

Edun V Beohun. VIII W. R., 175 ; II I. .1. N. S.. 204 

Edward v. His Wife, 9 La. Ann., 321 

Edwards r. Norton, a5 Tex., 405 

Edwards r. Roys, IS Vt.. 473 

Edwards r. Warden, L. R. 9 C. P. 189 : 9 Oh. 495, 1 App. Cas., 281 

Ehle V, Bingham, 7 Barb., 449 ... 

Ehrman r. Kendrick, 1 Met., 149 

Ekrani Mundul r. ITolodhur, I. L. R., Ill Cal., 271 ... 00 

Elan. Edwards, 90 Am. Lt'c. 174; 13 Allen, 48 ... 199 

Ela r. Smith, 06 Am Dec.. 359 ; r» Gray, 135 138 

Elahi Baksh r. Slieo Narsynn, XVTI W. R., 360 ... ... ... 112 

Eldridge Walker, SO 111.. 270 703 

Elgin Watch Co. r, Meyer, 29 Fed. Rep,. 225 ... ... ... .. ... 52// 

Eliot r. McCormick, 144 Muss.. 10 .373 

Eliza Smith r. Tlie Secrctury of State for India in Council, T. L. R., III. Cal.. 310, 29 

Elliott r, Frakos, 71 Tnd.. li 2 ... ... 181( Ir/.) 

Elliott r Hayden, 104 Mass.. 180 .. ... ... ... ... . . ... ir>3, 753, 759 

Elliott r. Peirsol, 1 P('t., 340 39S, 474 

Elliss V. Olarke, 70 Am. Dec. 003 : 19 Ark., 120 .. ... ... ... ] 14 

Ellis c. Smith; 42 Ala.. 319 ... ... ... 

Ellsworth Moore, 5 I own., 180 ... 41 1 

Elphinstone r. Hocrachund, Knapp. P. C. C.. 310 ... .. .. ... :{72/ 

Ely Board, 112 Ind., 223... ... ... ... ... ... ... ... 398 Id.) 

Ely /*. Wilburn, 49 N. J. Law.. 085 ... ... ... ... ... ... .. 77 

Emam Mointazuddin Mahon c d r. Rajkoomar Das, XT\’ B. L. R., 40.S;X.KII1 

AV . R., I87>.« ... ... ••• .. ... .. 27. 017 

Emam-ooddeoTi r. Futteli Al), 1 IT C. L. R., 147 ... ... ... ... IIS 

Emhree c, Hanna, 5 Johns., 101 .. ... ... 516 ( Id) , 003, GS2 (-4//.) 


Emej’ic r. Avarado, 04 Cal.. 53] 

Fanci’y r. Fowler, 03 Am, Dec, 027 ; 39 iMc,, 320 

Emery r. Nelson, 9 Serg. vV: R.. 12 

Emma Silver Mining Co. r. Emma Alining Co., 7 I’cd. 401 

Empress r, Donnelly. T. L. R., II Cal.. 405 
Eraritloll r. Kuld, 2 Hyde, 110, Cor . 40 ... 

Euaetoollah c. Ameer Buksli , ,\XV’ W R., 225... 

England v. Carner, 90 N. Car., 197 

English r. Sprague, 33 Mo., 140 
Eugstroni c, Sherhume, 137 Ma.s**., 153 

Ennis n. Smith, 14 How., 40] .. .. ., 

Enohin r. Wylie, 10 H. L. C. 1. 15 

Entrokin r. Chambers, 11 Ivan., 308 

Erwin r. Lowrj, 7 How., 172 
Esptein Greer, 85 Ind., 372 

Essig V. Lower, 120 Tnd.. 239 ... 

Estate* of N(;wman, 7 Am. St. Rep.. 140 ; 75 Cal., 213 

Estate of ^Vhitc, 37 Cah. 192 

Estelle V. Peacock, 12 N. W. R.. 059: 18 Mi<;h.. 409 
Estes w. Chi<‘4ig/), 72 Iowa., 235 ... 

Estes w. Mitchell, 14 Allen., 1 50 .. ... 

Estm V. Taul, 24 Am. D(?c. 498 ; 2 ^'erg.. 400 

Evans v. Commonwealth, 34 Am. Dec. I77 ; S Watts, 398 : 4 Surg. R.. 272 

Evans v, Kauphans. 59 Pa. St., 379 

Evans r. Lewis, 1 Wins. Saund. 291 d 

Fveret r. Frerc, T. L. R. VTTT Mad,. 205 200 ... 


JGOCJd.) 
22d 

287 

219 

383 

319, ;i53 

133 

..100, 43S(./d.) 

132 

188 

. . • 500 

525 

405 


... 135 

... 001 

... 4814 

... 470 

380 

100 

87 

... 479 

... 04 

.. 227 

... 125 

... 741 

35]. :152 



18 


'I’ABLK OF CASES. 


Sverlmg v» Holcomb, 74 Iowa., 722 .. 

iB ISy (f3! ptZ't^Cf 2 Di8116V » m 33 ••• ••• ••• 

Swart, Latham & Go. r. Muhammad Siddiq, IV B. H. C. R., 13G 

Ewer V, Coffin, 48 Am, Dec. 587 ; 1 Cush., 23 

Ewing I?. 3IcNairy, 20 Ohio, 322 

Ewing t'. Orr Ewing, 10 Ap. Ca.. 453 ... 

Exchange Bank v. Ault, 102 Tnd., 322 ... 

Exchange Bank v. Ford, 3 Pac. R. 440 ; 7 Cal.. 314 


PAUJfi 

228 

491 

378 

IG 

525 

744 


Faber r. Hovey, 19 Am. Rep. 398 ; 117 Mass.. 108 ... 

I'^abs V. Darling, 82 111 , 142 

i^'airchild v. Holly, 10 Conn., 475 

Fairchild v. Lynch, 99 N. Y., 360 .. ... 

Fakirappa t?. Pandurangappa, I. L. R., VI Bom., 7 

Falkner v. Guild, 10 Wis.. 472 

Falls V. Wright, 29 Am. Si. Rep. 74 ; 55 Ark.. 562 

Farley 7\ Shippon, Wythe 254 ; 2 Story *8 Eq. Jnr. St^es. et. S<‘q., 1290 
FarmtTH’ Loan and Trust Co. ?' Postal Telegraph Co., 3 Am. St. Rep., 53 

jVarmer’', N’ational B^fcnk n. Fletcher, 44 Iowa, 253 

Farnham r. Campbell, 16 Paige., 601 

Farr r. Ladd, 37 V(. 158 

Farrington r Payne, 15, Johns. 431 .!! 

Fathumu v. Ayissa, M. H. 0, Su. Ap. No. 699 of 1SB3 

Fatima r. Sakina, I. L. R., 1 All., 52 

Fatmubui r. Aishabai, I.L.R.,XI1T Bom. 454 and on appeal T.L.R , .\111 

Fatteh Khan u. Baz Khan, 1888 P. R., No. 139 ’ . 

Fattoh Singh r. Hakim oingh, 1874 P. R., No. 82 

Faugbt Faught, 98 Ind., 470 

Fay r. Ames, 44 Barb., 327 T.’. 

Fazal Shau Khun r. Gifur Khan, 1. 1.. R., XV Mad. .S2 

Feair r. Hewitt. 59 Am. Dec,., G34 ; 1 Ohio. 511 ' 

Fechhoiiiun' u. Washington, 77 Ind., 36G ... 

Feigley v. Fciglcy, G1 Am. Hu'., 375 ; 7 Md.. 562 
Fenn 7'. Harrington, 64 Miss., 733 
Ferguson t Orawf(»rd, 26 Am. R -p.. oxy ; 70 N. Y. 25 
Ferguson Ola/e, 12 La, Ann., 007 

Ferguson . Millendcr, 9 S. E. B, 3S . 32 W. V:... 30 . . 

Forrali <•. iJradtovd, 50 Am. Jh . ., 29;; . 2 ('la.. 5os 

Ferrer's Case, 3 Cuk. Rep. 271 

FerrierV v. Buzick, G Iowa., 25x .... 

Field r. peiiuet, 1 Times, L. IL. :;7( . 56 L. 1. B.- 8!> 

Field r, JDorb h, 34 Gu , 399 
Field e. (bddsl.y, 28 Ahi., 218 
i^ield Kaudall, 51 Vt , 33 .. 

Fields 7'. Walker, 23 Ala., 155 

Finnet-an Li-onard, S3 Am. Dec,. 665 . 7 Allen., 5l 
First Nat. Bank .laggors, 100 Am. I)e«-.. 53 , 3] Md., 3S 

First N. B. r. Piano Co,, 45 Ind.. 5 

Fish r. Follev, 6 Hill (N. T ) 54 

Fisher r. Fisher, 98 Mass., 303 

F^or r. Hubbell, 65 Barb., 74 ’ 

Fisk V. Norvol, 58 Am. Dec., 128 ; 9 Te.\., 13 ” 

Fisk V. Parker. 14 La. Ann., 491 

Fitch r. Boyer, 51 Tex.. 344 

Flthiun r. Moe.vs, 13 Mo., 502 

Fitzgibbonr. Lake, 81 Am. Dre., 302 : 29 TIL. 165 .. 

Fix Sissuug, 21 Am. St. Rep.. 616; 83 Mich.. 561 .. *. 

Fleischman v. Walker, 91 111.. .'US ... 

Fleming v. Johnson, 26 Ark., 421 

Flemiug r. McDonald, 19 Am. K-p., 711 ; 50 Ind . 278 

Fleming >•. Riddick. 60 Am. D - -., 119 ; 5 Gratt , 272 

Fleming r. Seligson, 67 T‘x., ! 2, 
i . 'lohtr r. Forrel, 35 Am. Dec., 143 : 9 Dana, '272 ... 


114, 577 
id.) 
672 

!!! 24, 450, 761 
425 

... ... 453 

339 

55 Conn., 334. 338 
7l5(Jd.) 
719 


618 
... 348 

Bom. 242 153 

191 

189 

37, 128 

226 / 

569, 580 
138M7/.) 
386, 387 
035, 724 
2S9, 293 
558 
226( 
■151 


» • » 

t • • 

« • • 


120 , 


7 13 


. * ... 81 
...BBS, OBB, 705 
... ... 404 

473(.b/.) 


••• 


289 

111, 4.30 
Ui5, 467 
7r)s 
... 004 

672 

.. 182 
527 
... 131 

... 430 

455 
459 
289 

470 
7f 3, 757 
.. 737 

.. 408 

.. 717 



TABLE OF CASKS. 


19 


t « « • • • 


• • • ••• 


••• ««« 


• » ♦ • « * 


**« ••• *** ««• «•! 


* • * • « 


• • • • • • 


* I • • < • 


• • • • • • 


••• ••• lit ••• 


• • • • • • 


• « • • • • 


Fletcher v. Holmes, 25 Ind., 458 

Fletcher r. Jackson, 66 Am. Dec., 98 : 23 Vt., 681 

Fletcher v. Rogers, 27 Eng. W. R., 97 

Fletcher r. Rylands, 3 H. L., 330. 

Flinn?*. Chase, 4 Denio, 90 ... 

Flint r. Bodge, 10 Allen, 128 

Folger V, Columbiana Ins. Co., 99 Mass. 22 ... 

Florentine r. Bertoii, 2 Wall., 210 

r ioya V, Browne, 18 Am. Doc., 602 ; 1 Rawle, 121 

I7o7f// Coifnttj V. Cheney, 10 N. W, R., 324 ; 67 Iowa, 160 

FoUiottr, Ogden, 1 H. Bl.,135 

Foot r. Morgan, 1 Hill, 654 

Footman r. Stetson, 52 Am. Dec.. 034 ; 32 Mo., 17 

Ford V. Doyle, 37 Oal., 346. 

Foreman v. Marianna, 43 Ark, 324 

Foremen 1 , Town of Marianna, 43 Ark., 331 

Forester r. The Soorofcary of State for India, L. R. I. A. Sup. 1 ' 

Foster r. Evans, 51 Mo., 39 

Foster r. Jones, 23 Ga , 168 

Foster v. Konkright, 70 Ind., 123 ... 

J^oaierv. Richard Ihisteed, 1 Am. Re2i.,425 : 100 Mas.'-i., 409 

Foster r. Vassal!, 3Atk., 589 

Fowle r. New Havoji, 107 Mass., 352 

Fowlo r. Now Haven, 112 Mass., 334 

Fowler r. Bisliop, 32 Conn. 19!) '* 

Fowlor e. Brooks, 10 Am. St. R('p., 425 ; 13 All. R., 417 . G1 K. FI., T2.: 

Fowler e Byers. 16 Ark., 196 

howh'r r. Me I )aiiioll, 6 Heisk, 529 

Fowler r. Riekerhv, 2 M. 6: (i.. 760 
Fox r, Cot.tagv, B. Ass'u, 81 Va., 677 
Fox V, Rfjader, 28 Ohio. 181 

Foycer. F^ateli, 132 Mass., 106 

Framji r. Horrnasji, 1 B. H. C. H., 0. C., 220 

Frankel r. SatterfioW, 19 Atl. R., 898 

Frayes r. Wonns. 10 ('. B. N. S., 14!) 

Frooman r. Alder, sou, 119 V. S., 187 

Freeman r. (dale, 3 Barb., 424 

Frooman r. Ilaukins, 14 S. W. R., 364 : 77 T< x.. 498 

Freem.ui r. Thomson, 50 T fun., 340 

Freoman r. Howe, 24 How., 450 
French v. B()yal Co.. 5 Lcipl. 627...' 

Fren(;h < . Neal, 24 I’ick., 55 
Frevort v. Swift, 11 Tae. R., 278 .. 

Fries 7-. P.-nnsylvaiiia B. R. ( 'o., 98 Ta. St., 142 

Frith V. Wollaston, 21 L. ,1. Ev. 108 

Fritz OIne r 7'. Lavezzo, I. L. R., X Cal., 878 ...* 

Frogr. r^mg, 3Dana, 151 

Fromlrt r. Poor, 29 N. E. K,., 108 

Frost r. Frost, 21 S. C., .‘.01 

Fulton 7*. Hanlow, 20 Cal., 450 ... .** 

Fulton r. Mathew.s, S Am. Doe., 2oi, : 15 Johns. I’.’.J 
Fultz 7'. Brightwell, 77 Va., 742’ . 

FHTfffifo,} 11 Ain. St. Rep., 808 ; 8Pac.R., 842 ; 17 Or.;204 398(4^7.')’ ^ 

Funieaux r. First Nat. Bank, 7 Am. St. Rep., 641 : 39 Kan.. 141 

Fiittoh Singh 7*. Liiohmoe Kooer, XIII B. L. R., .Ip. 37 : 21 W. H., 10.5 ... 


PAGE 
127, 456 
228. 23J 

626, 589 
... ... 639 

527 
180UJ.) 

238/> 

430 

76R 

387, 388 
... 599 

. 3sr)(AJ.),38C 

72 

372 

384(/if/.) 

384 

.. 372e. 372.S 

152 

m{Ad.) 

• • • . > ■ 4 'S 

• • • ... 7 

334 

635, 641 

035 

. 292, :{10r,4c7.) 
387, 39“ 
386{ \(L) 

2!H* 

ISe 


• • • • • • 


• • • • • t 


... 367 

398, ill 
577 
498 
73 

... 465 

Z21{Ad.) 
518, 520 


737 

577 

37 i 
G77(A^/.4 

455 

482 

63 

... C31 

46:< 

204 398( Jf7.), 425, 430, 45 J 
II 4.S 


Gagan Chandra Ghosh r Tho Empress. 1. L, R.. VI Cal.. 24 
Gage ^ * ^^tilkle\ , 3 ^Vtk*. ..14 ... .. ... 

Gage V. Stafford, 1 Ves. Sr., 511 ... 

Gager v. Doe, 29 Ala., 341 

GaiUard. 1 Bay. 

Galbes v. Girard, 46 Fed. Rep,, 500 

Gaines v. I>e La Croix, 6 Wall , 720 

« # * ** « •« f • • t 


.. 288 
... 564 

.. 679 

miAd) 
... 372// 
.. 372/ 



20 


TABI.K OF CASKS. 


Gaitiara Begam v, Mosita Bog., XV P. R., 299 

Galbraith v. Neville, 1 Doug. 5 Note, 5 Eant, 75 

Qalbreatli v, Estes, 88 Ark., 599 

GhiU v> Frybcrger, 75 Ind., 9S 

Gallahcr v< City of Moundsvillo, 20 Am. St. R(*p., 942 ; 34 W, Va.. 730 ; .. 


PAGE 

59 

• •• ••• 

... ... ... 543 

... ... 085(A^.) 

730 i 12 (a<I.),% 
178, 209 
377, 425, 430, 432, 463 
414(-4rf.) 


Galpiu V. Page, 18 Wall. 350 ; 1 Saw., 300 ... ... ... 377, 425, 430, 432, 463 

Galt r. Brigham, 41 Mich. 227 ... ... ... ... ... •.• 414(-4rf.) 

Gama v. Amira, 1884 P. R., No. 29 147 

Ganapati Chathu, I. L. R., XII Mad., 223 ... ... ... ... ... ... 305 

Ganes Chandra v. Ibim Kumar, III B. L. R., A. C. 2G5 ; XII W. R., 79 .. 616, 64< 

Ganesb Das v. Secretary of State for India, XVI P. R., 284 ... ... ... 356 

Ganesh Rai v. Kalka Prasad, I. L. R., V All., 595 122 

Gingaraju r. Kondiroddi, 1. L. R., XVll Mad.. 10r» ... ... ... ... ... 277 

Ganga Ram r. (iursaran Das, JS87 P. R*. No. 31 .. .. 310 

Gansavant r. Narayan Dhond, I. L. R., VII Bom., 407 23, 213 

Gardner r. Buckhee, 15 Am. Dec; 250 ; 3 Cow , 120 ... ... ... 47, 49, 130 {Ad,) 

Gardner Pee kham, 13 R. I., 102 ... ... ... ... ... 719 

Garland r, (larland, 84 Va 189 ... • 

Oarliek v Dunn, 42 Ala., 404 ... ... ••• Ail^{Ad.) 

Garner V. Stab 5, 28 Kan., 700 ••• 483 

Gamotl t>. M aeon, 0 Cal., 308 ... ... .. ••• 1^7 

Garrett V. Grocuwell, 4 S. W. R., 441 ; 92 Mo . 120 ... ... ... ... ... 114 

(rarrison r. Babbage Trans. Co., 91 Mo., 130 232 

Garth w. Crawford, Bam., 450 ... ... ... ... ... ••• ^2s 

(•arth ®. Ward, 2 Atk., 1 74 •.* •• 728 

Garw ood tj, ( I arwood, 29 Cal., 521 ... .. ... ... ... .. 37 158(Ad.) 

Gascoigne t/. Douglas, Dick, 431 321 

Gaskcll 7’, (Jaskell, 0 Sim., 043 ... ... ... ••• •.. Vd%{Ail.) 

Gaskill r. Dudley, .30 Am. De(;., 750 ; 0 Met., 540 ... ... .. 206, 200C4d.) 

Gab'S 7^. Prchton, 11 N, Y., 113 ... ... ... ••• *.• 77, 78 

Gatos X'. State. 128 N. Y.. 221 ... .. ... •• ••• ... ■•. 22.3 

Gay, Hardie \*c.,Co. v, Brierfield C. k I, Co., 33 Am. St. Hep., 132 : 94 Ala.. 303 517 

Gausklui c. Abdul Ropkha, I. L. R., XVII Bora., 103 ... ... ... ... ... 317 

Gayer x;. Parker, 8 Am. St. Rep., 227: 21 Neb., 047 ... .. ... .. 12 (.4fi.) 

Gear Smith, 9 N. H., 03 ... ... .. ••• ••• 3H6(.4r/.), 414 

(leaivb x^. Carapbcll, 74 To-v., 57(1 .. ... •.. •.. .. 56(A(f.) 

Goiscr Threshing ^^a<•.hille Co. t». Farmer, 27 Minn., 428 ... ... .. 48, 021 

Gelston x;. Hoyt, 3 Wheat,, 240 .. .. ... ... ... ••• ... 521 

Gendu r. Goviud, X B. H. C. R., 109 ... •• .. ... 351 

George x; G)opor, 15 W. Va., GOO ... ... ... ••• ... ••• ... 684/> 

Gi'orges x>. Hufsidmiidt, 44 Mo., 179 ... ... ... ••• ... 200{Ad*) 

Gt»orgia Railroad and Ihuiking C’o. v. Harris, 5 Ga. 527 ... ... ... ... 412 

Germiin Bauk Amerioaii Fire Iiisuraiic.e Co., 32 Am. St. Rep., 310 ; 83 low^a, 401. 414 

Gorvish xj . Bragg, 55 Vc, 320 196(A^/.) 

Geyer r. Aguilar, 7 T. R., GOO .. .. .. .. ... ...530, .530, 542 

Ghursohhit r. Ramdut, 1, L. R., V. Gal., 023 , VI C. L. R., 537 ... ... ... 117 

Ohas('e Klian r. Kallu, 1 Agra, 152 ... ... ... ... ... ••• 

(ihisa r. Uunjil, 1889 P. R., No. 121 .. .. ... .. ... ••• ^7.> 

Gholam llusaiu r. Mahomed Khan, 1877 P. R., No. -50 ... ... 28 


12 (Afi.) 
386(^r/.), 414 
56(A(f.) 
48 , 021 

■ 521 

351 

... 684/> 
200 (^(/.) 
412 


Gibbon V. Dougherty, 10 Ohio., 305 
Gibbs ?•. (^ucou Ins, Co., 20 .\m. Rtp. 513 
Gibson r. Bingham, 5 Am. R"p.. 280 ; 43 Vt., 410 

Gibson r. FosUt, 2 La. Auu., 503 

Gibson v. Bast India Oo , 5 Bing, N. 0., 273 

Gibson r. l.i(*ve, 2 Fla., 598 ... .. 

Gib.sou r. Roll, 83 Am. Dec., 181 ; 30 111., 172 

Gilfai*d r. Hort, 1 Seh. L.,407 

Giffard r. Tliom, 0 N. J. Eq., 702 

Gilbreath r. .loues, 60 Ala. 129 

Gilchrist r. Bale, 34 Am. Dec., 469 ; S Watts., 35.5 

Giles r. Hieks, 45 Ark., 271 

Giles V, Spinks, 04 Ga.. 205 

Gilmau, r. Gilman, 30 Am. Rep. (>46. 52 Maine. 10.' 

Gill f. United States, 7 Cal. 522 ... 

Gillit r. Truax, 27 Minn., .528 


... 700 

5l6(Ar/.) 
. 73. 76(^rf.) 
. ... 466 

.. 372/ 
227, 2'62{A(f.) 

466 



TABIiK OF CASKS. 


21 


Oiliner v. Grand Rapids. 16 Fed. Bep., 708 

Gilmer v. Morris, 35 Fed. Hep., 682 ; 1 P., 35 ; 30 Fed. Pep., 476 

Ginn v. Rogers, 4 Gill., 131 

Gipson V. Ogden, 100 Ind., 20 

Girardin v. Dean, 49 Tex., 243 

Girdhar r. Dayabhai, I. I.. R., VIII Bom., 174 ... 

Girdhar r. Kalya, I. L. K., V Bom., S3 

Girdluir v. Kassigar. I. L. R., XVII Bom., 662 .. 

(lirdhari r. Sheoraj, I. B. R., I All., 431 .. ... 

(lirihh Chundor (Ihose 7'. Tlie Queen-Empress, I. I.. R., .\X S.")? 

Class r, Blackwell, 48 Ai*k.. .V) ; 2 S. W. R., 2.57 
Glenn V. Leggett, 135 U. S , 533 ... 

Glide Dvvyer, 83 Cal., 477 . 

Glover t>. Stamps, 54 Am. Rep. 870 ; 73 Ga., 209... 

Gnauambal v. Parvuthi, I.L.R., XV Mad., 477 ... 


Gnauambal v. Parvuthi, I.L.R., XV Mad., 477 ... ... ... . •• 24, 2i)l 

Gnatt r. Insurance Co., 68 Mo., 603 ... ... ... .. ... 234 

Gobind ?*. Sadda, XII P. R . 24 (^1877) 261 

Gobind Ohuiidcr r. Afzul Uabbani, I. L. R., IX Cal., 420 69 

Gobind Ohimder v. Guru Chum, I.L.R., XV Cal., 94 . ... 70I, 715 

Gobind ('bunder TarucK Chundor, I. L. R., Ill Oal.^ 145 ; I C. fj. R.. 35 59, 177 

Gobind Singh r. Kallu, 1. I.. 11., II All., 778 293, 303, 314 

Goble V. Dillon, 44 Am. Rep., 308 ; 86 Ind., 327 .. 78, 84(vlf^.) 

Oodard v. C Q. B., 139 344, 396, 544, 563, 682, 684 

Goebel r. Iffia, 111 N. Y., 170 ... ... .. ... .. .. ... .. 102 

(init r. .loyce, 61 III., 489 ... ... 401 

Cokul Sabu r. .lodu Nuiiduii llo^ , l.D.R., XVII Cul., 721 ... ... .. 27(* 

Ooljih Cliand t;. Prosoim<» Ooomary, XI B.L.R., 332 ; XX W. R., SO .. ... 193 

Colaiu Hosseiu 7.. Alla Rukbee, III N.W.P.H.O.R., 62 : Agra,F. B. [ Etl. 1871. ]248 01 
Goldsebmidt r. Nobles Oo,, 37 Minn., 49 .. 177 


PAGE 

a • • t 406 (Ad.) 

?p., 476 ... 12 

461(*4d.) 

•• ... ••• 172 

12. 179 

•• ... ... 102 

20.5 

361, 362 

326 

lal., 8.57 382 

.5.53, 54U-b/.) 

20^{Ad,) 

1C3 

24, 2J1 

. . ... ... 234 

264 

.. .. 59 

701, 715 

I C. r.. R.. 35 59, 177 

293, 303, 314 

78, U{Ad.) 

344, 396, 544, 563, 682, 684 

192 

401 

276 

R.. SO 193 


Cl olani Rahman r, Fatima Bibi, l.L.R., XIII Cal., 232 

Gompertz v. Ooldiugbam, 1. L, K,. IX Mad., 319 

Goodnow r. Smith, 97 Mass. 69 .. ... ... ... ... 

Goodnow V, St.iyker, 62 Iowa, 221 ... .. ... ... ... ... ... 

Goodman r. Winter, 64 Ala.. 110 

G(K)drie,h v. Yale, 8 Allen, 451 

Goodwin r, Sims, 11 Am. St. R(?p. 21 : 80 Ala. 102 

Gooroo Dutt 7'. Sooroo, \VI W, R., 264 

Gopal V, Ganeslidas, VIIT B. H. 0. R, C. 97 
Gopalan r. Valia, Tamburatti, I.D.R., VII Mad.. 87 
Gopiiluyyan 7\ Ilaghupati, 111 M . H. C. R., 217 ., 

Gopal Cbunder r. Kuniodhar, VII W. R., 349 ... 

(jropal Das r. Gopi Nath, XII C. L. R., 38 

Gopalrav r. Bliuvanrav, 1874 Bom. P. J.. 279 

(loopee Mf»huii ?•, Protup Cbunder Hoy, XT W. R., .530 

Gopee Kisto Gossamee /■, Niloomul, XIII B. D. R., 46 : XXII W, K., 79 ... 


311 

... 2G3(.4d.),2G5 

237 

172C^^/.) 

... ... 443 

630(Afif ) 
...42G, 440, 47c 
91 


Gopi Natli V. Bhugwat Persbad, I. L. R., X Oal., 697 .. .. ... ... 102, 391. 419 

Gopi Wasudev i*. Markande, I. \j. B., Ill Bom., 30 ... 1^9 

Gordon (Jordon, 55 N. 11. 399 ... ’ ... •. 

Gore I'. Siae kp. •ole, 1 Dow. 31 ... ... ... 702 

(looroo Dull r. Soorcjo, \V"I W. R., 204 .. ... ... .. ••• 31 

Gorpilet.t Harris, 29 L. T. 7.’» .. ... .. ••• ... .. •• 36r> 

r. Mather, 2 Dans. 283 .. 525 

r. Donahlson, B. A Moii. 237 ... ... ... ... ... 700(^iZ.) 

; V. Qornrd^niha. 1. L. R., XIV Bom.. 541 ... 348, 349, 3:>9. 3.54, 359, 366 

(Jom*her v. Clayton, 34 L. .). Ch. 239 ; 11 .fur. N. S. 107 : 13 Eng. W. B. 330 ... 44S 

Goudy r. Hall. 30 111. 109 ... ... ... ... ... .. ••• .. 44. > 

Gould 7*. Kvatisville B. Co,. 91 [' , S. 520 

Gould r. Hayes, 91 Ala. 448 .“>18, 0 

Gould r. HeTidrick«5on, 90 ] II. 599 

(Jourmoni Dabee r. .Jugut Chandra, I. L. R., XVII Cal.. .57 .. 

(Jounuonee Dalnje r. Read, IT Tay iV B. 83 

(Jovind7*. Dhondbarav, I. D. R., XVBom., 104 .. ... 

Gowri Koer r. .\udh Koer, I. 1.. R., X Cal., lo87 

Goya Pershad r. Tarinec;, XXIII W. R.. 149 

Graluim r. Boston Ry. Co., J18 U. S. 161 ... 

Graham »*. Hall, II S. & R 78 


084 ^^ 

lir> 



£2 


TABLE OY CASKS. 


Grftham v, Ingleby, 1 Ex. 651 

Graham v, Lewis, 22 Q. B. D. 1 

Graham v. Massey, 23 Ch. 1). 743 

Grains^ r. Bay, 62 N. H. 613 

Grand Trunk Ry. Co. v, Latham, 63 Me. 177 

Granj^er v, Clark, 23 Mo. 128 

Grant r. Leimetr, 96 III. 513 ... .. 

Grant r. Easton, 13 Q. H. I). 302 ; 49 L. T, 64.'. 

Grants Spaim. 34 Miss. 294 

Grantham v, Kennedy, 91 N. H. 148 
Graves r. Bale, 1 'r. B. Mon. 191 
Graves t>. Ewart, 90 Mo. 1 

Gray v. Douj^las, 17 At.l R. 32<* : 81 Me. 427 ... 

Gray ?•. Hawes. 8 Cal 56i ... 

Gray Larrimoie, 2 \bb.(U. S.) 542 ... 

Gray r. Pmy^ry, 44 Am. Det;. 345 : 17 Vt.419 

(Uriiy V. Stuart, 33 Gratt, 351 ... 

Greatliead r. Bromley, 7 T. R. 455 ; 4 it. K. 400 
Greon, ^.r/iorfr, 20 Ala. 6‘i 
(irc*tm r, Baskirk, 7 Wall. 130 

Green c. Clarke, 12 N. Y. 343 ... 

Green v. (ireen, (1803) P.02 

Greene r. Greene, 61 Am, Dee. 451 ; 2 Gray, 3G1 
Green v. Now Rivf'i* !•(»., 4 T. R. 580 
Grecm i; lliok, 6 Am. St Rep. 760 : J21 J’li. St. 130 
Green r. Sanboin, 15o Miisa. 4'>4 ... 

Green r. Wliite, 7 IMaetcdif. 242 

Greeiibuuin r. Elliott, 00 Mo. 25 

Gre(‘nwoo(l 7'. iMurry, 20 Minn. 250 , 

Gregory r. Buvit'r, JO I’lie. Rep. 232 ; 77 Cal., 121 
Gregory v. C. C. and C. R.R. Co., 4 Ohio, 075 ... 

Gregt>ry r. Gre^orv , 3.5 X. V. Sup. Cfc. ... 

Gregory v. Moloswm*th, 3 Atk. 020 .. 

Griffin / . BriiiKhead, SI Va. 0J2 
Griffin r. Long Island, 102 N. Y, 440 
Griffin r. Mel taniel, 03 Mi^s. 121 ... 

Griffith Frazier. 8 Craneb, 0 ... 

Grignnii v. Astor, 2 TIow. 310 
Grimlily v. Aykroyd, 1 Rx«*li. 470 ... 

Grimmett r. Asken, 4s Ark. 151 

Orisli Cluiiider Roy v. Broughton, I. L. R., XIV Cal., 801 

Grish Chiiiidor r. CoUins, 11 Hyde, 79 

Grish Gliuiuler t;. Hamesunv Dabeij, XXII W. 11. , 308... 

OrisHon V. Reynolds, 1 How (Miss). 570 ... 

Grout V. Praebt. 31 Kan. 050 

Qrov<' SiR'ct, tU Cul. 453 ... ... ... .. 

Gudri Lalt>. Jaganuatb, I. L, R., VIII All., 117... 

Guanl t». Oirel(\ 10 Ind 401 

Guenisey v. Carver, 24 Am. !)<’(•. 00 : 8 Wend. 102 
Querrant »•. Fowler, 1 Ilou, M. 5 ,,, 

Guest r, Brooklyn, 7o N. Y. 024 

Guiuard t, Hev^iiu-rr. 15 T11.2S8 

Gulal) Chaml 7*. Dbondi, XI B. ll. C. K., 04 
Gulab Rai v, Mangli Lai, I. L. 11. , VI All,, 71 ... 

Gulabsiugji L<ik>hmau8iuirji, 1. L. R., XVIIT Bom. 

Gulzari Lai, r.,T;ul:mn lUi, 1 L. K., II All., 700 

Guinuni r. Kam Padaratli, J, L, R., IT All., 838 

Gunda JVIull r. Mulla Mull, VI P. R 36 ; 1871 P. R. No. 17 Ci\i. 

Guugiibishen r. RoghoouatJi, I. L. R., VII Cal., 381 

Gunghadhur r Fma Sunder v, B. L. U. Sup. Vol. F. B. 672 : VFl 

I .1. N. S. 120 ... 

Gunn r. Howell, 73 Am. Dor. 4Hl ; 35 Ala., 144 .. 

Gurusatui »*, Samurti. I, L. R.. V Mad.. 37 ... 

Guiizl»erg 7*. .laeobson, 30 Mieh. S<» 

Gwiu r. McCan*oll, 1 Smed. \ M 351 


• • • 

• § • 

• • • 

• • • 


PAOK 


32(1. 33.5 

. . 235 

432, 488 


482 


409 

466 


3 

402 

165 

172; 

312 


... 76, 230; 

... 108 
.. 235 

716, 720 

68W 

72 

4S1 

... .. 38 1 

3. 55, 5h 
.. 677 

.. 395 

289 

527 

...424. 420f.4 /,) 
054 

... 627 

365 

... 021 
... 204 

... 126 
.. 141 

... 400 

... 293 

052, 0.55 
339 
.. 48, 77 
467 
G92, 093 

31J' Id.) 
30b. 309 

672 

... 348 

140 

50 
203 
748 
379 
418 


W. R. 3i7; TI 



TABLK OF CASKS. 


28 


Hadden v. Sp^er, 20 Johns. 553 

Haddock v. Ferham, 70 Ga. 672 

Hadley r. Green, 2 Tyrw. 390 

Hayan r. Lucas, 10 Pet, 400 

Haj^erman r. Empire Sate Co., 97 Pa. St. 634 

Hai^gin v. Coinptoir D'oscompte de Paris, 88 Oh. D. 446 

Hahn ». Kelly, 94 Am. Dec. 742 ; 34 Oal. 391 

Haight r. Halsey, 8 Wend. 2.58 ... 

Hailey v. Ano, 32 Am. St. Rep. 704 ; 130 N. Y. r»09 

Hailey v, Boyd, 04 Ala. 399 

Haines, ew partcy 9 L. .1. N. S. 847... 

Haines ?•. Flinn, 18 Am. St. Rep. 785,; 20 Neb. 380 

Haines r, Kawson, 2 Am. Rep. 581 ; 40 G». 581 

Haji Hasam Ibr.ihim r. Mancharam, I. L. R., Ill Bom., 137 .. 

HaJden v. Scanlin, 30 Vt. 177 

Hale r. Lawrence, 47 Am. Dee. 190; 1 Zab. 714... 

Hall ?•. (irogan, 78 Ky. 12 

Hall r. Hall, 27 W. R. (Knjr.) 004 ... 

Hall r. Hamlin, 2 Watts, 351 

Hall V. Lauiiin^'*, 91 V. S. DiO 

Hall r. Mobley, 13 (Ja. 3ls 

Hall r. Odber, 11 East., 124 

Hall 7’. Rifhardson, 22 Hun. 4 14 ... 

Hall t\ Thayer, 7 Am. Kep. 513 ; 105 Mass. 219 
Hull r, Williams, 17 Am. Dec. 356 ; 0 Pick. 232 

Hall L. C. r. Dustin, 54 Mich. 024 

Halloek e. Domliiy, (59 N.Y. 238 ... 

Hamcs r. Ott, 10 Hush. 137 . ... 

Haiuidunnissa r. Zohiruddin, I. L. R., XVII Cal., 070,,, 

Hamilton r. (Ilenn 86 Va. 901 

II ami liou V. Wright, 37 N Y. 504 ... 

Hamilton r. Quimby, 40 111. 90 

Hamlet Richardson, 9 Bing. 044 

Haiiilyii V, Bettelcy, 0 Q. B. 1). 03 ... ... 

Hammett r. Morris, 55 G a 044 ... 

Hammond v. Gordon, 93 Mo. 2l'3 ... 

Ilatichoy r, Coskrey, 8l Ala. J49 ... 

Hancock /•. W^'lsh. 1 Stark, 347 

ilaiiham?' Sherman, 114 Maas. 19 

Hanley v. Donoghue, 13 .Am. U<'p. 654 ; 69 Md. 239 ... 

Hanna 7-. l.eiid, 10 Am. Rep. 608 ; 102 111. 596 ... 

ITaanibal R R, r. Cnine, 102111.254 ... 

r. Louisiana, 131 U.S. I 

Hans Nielson, 9 S. U. R. G72 ; 131 U. S. 170 ... 

H anson r, Armstiong, 22 111. 442 ... 

Haramohini e Dhuuniiini, I B. L. R., A. C. 138 : X W. R., 62 

Harbach r. Des Moines, 80 Iowa, 593 ... 

Hard Siii)triian, (5 Barb. 621 
Harden r. Palmt ileo, 28 Minn. 450 
Hartlemuii r. Battei.sl\v, 53 Gji. 30 
Htirding 7*. Alden, 9 Me. 140 

Hardy 7'. Nelson, 27 Me, 626 ... ... ... ... 

Hare e. Hare, 10 Tex. 366 

Hargobiud r. Bhuvany Pershad, VI CjiI. S. D. D., 296... 

Hargis 7-. Morse, 7 Kan, 417 
Har#;us t*. (ioodnian, J2 Ind. 029... 

Hari Bhanji r. Secretary of State for India, I. I.. R., I v Mad., 
Harika Kumayyar r. Tirtasanii, T. L. R.. VH Mad., 61 

Hari Narayan r. Ganpatrav, I- L. R., VII Bom., 272 

Hari Nath r. Mothurmohuri, I. L. R., XXI Cal., 8 
H ari Siidashiv v. SLaik Azmudin, T. L. R., XI Bom., 233 
Hurjeebun Doss 7*. Bbugwan |)oss, \ II B. L. R*, 102', XVl 
S. C. On ap])eal VIJ B. I-. R., 636 
Harknesfl 7-. Hyde, 98 T . S. 476 

Harlan’s Estate, Am. I>ec. 58 : 24 Cal., 182 ... .. • 


PAGS 

':i9, 723 

... 220r 

... ... . . 80 

••• ••• ••• 518 

... ... ,. 368 

... •• ... 3(59 

... 371, 425, 428, 436 
... .. 077(i4ci.) 

721 

••• .. ... 22f)d 

• «, 356 

130, 474 

(i77 

91 

427 

... ... 3 ^ 2// 

... ... 717 

117 

480 

870 
4l>(i4d.) 
• . • 5 60 

181 

385, 380 

10 1 

.. 695 

159 
... 705 

207 

206 {Ad.) 
... ... 430 

... 04 

70 

414 

202 

... ... 43.7 

129 

158,220 

8t(dd.) 
02, 022( Jd.) 
48. 49, 179 

368 

222 

399 

080 

156 

642 

... ... 443 

... ... 50 

070(/4d.) 

532 

228 

... ... 6 t .)2 

... 268 

430 

50(^<i.) 

344 ... 357 

276, 277 

... ... ... 67 

(Ad.) 

372 -> 

W. H., 0. ' .16 : 



24 


TABLK OF Casks. 


Marmfln r. Auditor of Public Accounts, 6 Am. St.Rep. 502 ; 123 111. 122 

H amam v. Oadu, 1889 P. B., No. 81 

Harnam Bingh r, fihagwan Devi, 1890 P. B , No. 50 

Iiarnam fiingb r. Kirpa Bam, 1887 P.R., No. 1 

Harrington r. McColum, 78 111. 488 

Harrington r. People, 6 Barb. 607 

Harris r. Harris, I. L. R., I Cal., 385 

U arrin r, H arris, 36 Barb. 88 

Harris ?'. .lolinson, 65 N. Car. 478 
Harris v. McC'lanahan, 11 Lea, 181 

Harris r, Palinore, 74 Ga. 278 

iia’Tis 1*. Quine, 4 Q. B. 653. 

Harris r. Vaughn. 2 Toun, Ch. 483 

Harrison v. Lowrio, 49 How. Pr. 124 ... 

Harrison v. McMurray, 71 Tex. 122 

Harrison u, Stewardson, 2 Hare. 530 

Ilarsahai r. Maharaj Singh, 1. L. R., II All.. 294 

Harshey v, Blackmsrr, h9 Am. Deo. 520; 20 Iowa, 161 

H art r. Hayden, 79 Ky. 346 


P.\GS 

176, 208 
... 280 
300, 309 
399, 302 
699, 704 
... 448 

... 752 

... 64 

677(i(i.) 
439 


HI 


*.• ... .. 408 

■ ... ... 210 

••• ... ... 29 

... ... ... 432 

717 

•** ••• ••• fXf 

712 

373, 376, 594, 62J (A</.) 
405 


... .530 

473, 48.3 
l72(Afi,) 
i74(Ad.) 
11 

... 121 
494 
. 321 

50 

682 (^d.) 
.:00(4d.) 
476 
728 
711 
.. 205 

1.50 


723 


Hart V. Marshall, 4 Minn. 294 

Hart r. Ransom, 110 U. S 151 

Hart i\ Waitt, 3 Allen, .532 

Harvey v. Famio, 8 Ap. Oa. 43 . 

Harvey 7*. Foster, 64 Cal. 296 

Harvey r. Osborn, 55 ind. 53.5 

Harvoy ?’. Tyler, 2 Wall. 328 

Husarn Ibrjihim v. Mauoharaiii, 1. L. R., 111., Bom., 137 

Hass r. Taylor, 80 Ala. 459 ... 

ilassal •*. Wilcox, 9. S. C. E. 590, 130 U. S. 493 
Hassanbhoy v. ('owasji .Tcluiugir, 1. L. R., VII Bom.. 1 
Hatch r. Coddingtou, in N. W. R. 393; 32 Minn. 92 
Hatch r. Spcdford, 22 <'onn. 485 ... 

Hutchell c. Homey, 65 Ala. 39 ... 

Hathaway V. I lemming\^’ay, 20 Conn. 191 

Huvomcyer v. Superior Omrt, IS Am. St. Re}». 192; 84 Oal. 327 
Haven 71. Adams, 8 Allen, 363 

Hawes 71. Anglo-Saxon Petroleum Co., 101 Mass. 38,5 
'lawo.s C, C. Water Co., 5 Saw. 2^7 : 7 Re])Orter, 100 

Jaw<*H G. On*, JO Hush, 437 

Hawkins v- (ilenu, 9 Sup. Ct. K. 739, 131 U. S. 319 . 

Hawkins 71. McDougal, 2 5 N. E. H. 820 ; 126 lufl. 539... 

Hawks G. Triit'*'doll, 99 Mass. 557 .. ... 

Hayai r. Sant Ham, 1894 V. B. No. 20 ., 

Hayden r. Buck liu, 9 Paige, 513 
Ilnyc.M G. Hifikclhoupt, 24 Fed. J^cp. 806 
Hayes ?. Ni-nrso, 11 Am. St. Ro}>. 700 ; 114 N. V. 59.5 
Hayc> r. Se.ivcr, 7 51c. 239 
Haynes r. tlrdwny, 52 N. 11. 284 
Hays A (Imx. r. .MoNealy, 16 Fla. 409 ... 

Hazara Singh r. Lai Singh, 1891 P. R., No. 63 
ilazir Gazi r. Soimmouee Dassee, I. L. H., Vl Cal.. 31 
Mead v. Daniels, 15 Pac. K. 911 ; 38 Kan. 1 ... 

Hoard v. Lodge, 32 Am, Dee. 197 ; 20 Pick. 53 ... ... 

Heard 7». Sack, SI Mo. 610 

Heck 7». Martin. 16 Am. St. Rep. 915 ; 75 Tex, 469 ... 

lledgooek r. Duvis, 64 N. Car. 650 ... 

ileera Mouce r. Promothouath, VIII W. R., 32 
Ifeidritter r, Elizabeth Oil Clotli Co., 11 2 U. S, 294... 

llcirot I.iullou V, Kidd. 3 Ohio, 541 

Heiser r. Hatch, 8(5 N. Y. 614 ... ... .♦. ... 

IH'lins r. Cbadbonnic, 4.5 Wis. 60 

Hemendro Coomar r. Rajendrolal, I. L.R.. ID Cal., 368 per Markby J. ... 746, 747 

Hemmens /*. Ihmtley, 32 Mich. 89 479 

Hemmonwny • . Iliokcs, 4 Pick. 497 ... 292(Hd), 318 

Hemh’rson ' . i I'-ndorson, 3 Hare, 115 18,64, 89 


2<tG 

4.66 

• ■ • ... Ids 

d9.5, 704 
219 

■ • ... i 0.4 

.. 226c 

• • 141 

287 (Ad,) 
.. 292 

312,213 
.. *1.51, 458, 483 
•226^, 226^ , 227 
•« ... 167 

427,446 
.316 (4d) 

.571 

516(.4d.), .521 
.. 7(t2, 7(13 

334 



TABLK OF CASKS 


25 


Henderson r. Heuilersoii, !> Ad. & El. N. S. 298 ; 11 Q. B. 1015 ; 13 
Henderson r. Btaniord, 7 Am. Rep. 5^1 ; 106 I^ass. 504 
Hcntig?'. Redden, 20 Am. St. liep. 9i ; ‘H» Kan. 231 ... 

Hepburn r, Sewell, 0 Am, Deo. 512 ; 5 Liar. & J. 211 
Tleriidon o. Hawkins, 05 Mo. 205 
Herring 7V Adams, 5 VV. & 8. 459 
Herrington r. Herrington, 27 Mo. 500 ... 

Horrington v. McCollum, 73 III. 470 ... ... . . 

Ilersey r. Beiiediot, 15 Him. 282 
Hersey v. bong, 3n Minn. 114 ., 

Hessol V. Johnson, 124 Pa. St. 233 

Hot l^all Roy, Tn re, XXfl W. R., Cr. 75 

Hibornia. tSavings Society Superior Court, 50 Cal. 205 

Hickcraon v. Cit}' of Mexico, 58 AJo. 01... 

Hioks r Gooch, 93 N. Car. 2Sl ... 

Hiern r. Mill, 13 Ves. 120 

Higgins, 2 De. G. <fe J. 33 

Higgins T?. Shaw, 2 Dr. and War, 801 ... 

Higli tower r. Williams, 38 Ga. 597 
Hikniiilnlla r. Imam Ali, 1. L. R., XII All. ,203 
Hill V. bain, 'J Am St. Rep H73; 15 K. L, 75 
Hill r. Meiiclonhiill, 21 Wall. 453 

Hill 7'. Tucker, 13 How. 458 

Hilb r. M. Rne, 0 Hare, ‘'i97 

HilK r. Miles, 13 Wi-.. 025 

Hillahorougli r. Nichols, 40 N. 11.379 ... 

Hilton r, GiiyiOt, 42 Fed. Rep. 249 
llinunelmium r. Sullivan, 4(' Cal. 125 ... 

||ind(‘ r. T’oimath Hrayaii, 1. L. R., IV Mad., 35|> 

Hind'. ?•. Gage, 5<1 Oal. 4S(i 

Hind ; »•. Willis, 13 S. & 11. 2.38 

Hues T. UawHini, 2 Am. Re}>. 581 ; 40 Gu. 350 

llilohin 7'. ( 'ampboll, 2 W. HI. 820 

Hite r. Long, 18 Am. Deo. 719; 0 Rami. 457... 

Hobai ti*. Frn.-t, 5 Duor. 072 

Hohbv r. Hunoh, 20 Am. St. Ltej». 3<)1 ; 83 fl'i. 1 

llndgscm, 31 (’h. D. 177 . ’’ 

Htid oil r. Sra I if*lM'a.''aj 11 Ad. A' El. 301 

ll(01i *!d r. Hoard, (See., 33 Kan. 044 

llotluiun r. Hollmai), 7 Am. Rep. 299; 40 K. Y. 39 

KolTinai’ c. Coinan'. 70 N. V. 121 

lioihci’t ■' K.''laie. 57 ('al. 2,57 

JiolOerl r -M'lui gomei y's Adm’r, 5 Dana, II 

Holden < . l/.iilirop, 32 N. \V. 11. 87fl ;05 Mich, 0.52 

Holkar r. Dadabhai, I. I.. IJ. XIV H(mi..353 

Holl.iday 27 Fed. Rep. 830... 

' loHi'.ter 7-. Ahhoit, r» 1 A?n. Dec;. 342; 31 N. 11-442 ... 

I{c3li< I'. Dasldel], 52 O’ex. 187 

Holliugaeorth r. Hagley, 35 TeX. 345 

Holliiig .'.\nnli r. State, 12 N. E, R. 490- 111 Ind. 289 

Uolme.K/. I'.ascei, h Lea, 700 

Holmes » . Hiu kncr, 0»7 Tex. 1(17 

Holmes Or^^g.'iu iV Cal. R. fVi., 7 Sawy. 380 

lioline". r. Wilson, 10 Ad. A: K. 511 

llollen Tuwuer. ol Mo. 300 

Holyoke Ha^'kius, 10 Am. Doc. 372 ; 5 Pick. 20 

Home Ins. t^o., >, Mor‘;o, 20 Wall. 45| ” 

Homer Kisli. IJ Am. Dee. 2l8; 1 Pick. 435 

Homeyer Tjiishingron, 7 T.|R. 325 
Hood r. Hond, 110 .Mass. 463 
Hooker 7*. Hubbard, 102 Mass. 239 

r ••• ••• 

Hoj*e r. Alley, 11 Te.<. 259 

Hope r. Blair, 24 Am. St. Hep. 300; 105 Alisa. 85 

Hooper r. Hooper, 9 S. B. R. 937 ... ... 

Hoose r. Sherrill. 10 Wend. 33 ... 


I'AOF! 

.g.H. 274. 540, 5H5 

H8(Ad.), 107 
... 750 

481 

09 (.1,/.) 
098, 704 

099 

52?) 

233 

20(( 

383 

202 

130 

138 (Ad.) 
130 

... ... 744 

090 

444 

014, 057 
... ... 159 

438 

199 

745 

473(Ad.) 

480 

489, 513, 589. 595 
51 

... .. 5(lti 

149 

401 (Ad.) 

528 

... 12, 52d, 89 

038 

... HI 
... 72(/ld.),441 

743 

035 

4(;7 

375 

■ » t t • 

'’1 rr 

<1' 

138 

430 

427, '^82 

320 

519 

474 

402 

398 

405 

899 

... 427 

51G(Ad.) 

752 

402, 403 

527 

405 

480 

512 

• • • • • • rjof • 

129(Ad.) 
077(Ad.) 
240, 483 

... 198 

400 


• • I • ■ • 


* • • • • • 


« e « • • • 



26 


'FAIM.K <»F C’ASKs. 


HopkinB r. Com. 3 Mete. 460 

Hopkins r. StockdAle, 117 1^1. ••• 

HopkiuB M’Lareu, 4 t:ow.(i 7 ^ ... y; ••• * • * 

Hopkinsou r. Maniuiw of’ Kxeio , o Eq. 03 ; 3< J- Ch. li 3 

Hoppe r. Hyers, 30 lowu. .'>73 

Horbin r. Ciiiles. 20 Mo. 3M 

Horn r, Horn, Ainb. 79 

Horn r. June ,, 28 CuJ. 194 

, State, h4 N. Car. 30-^ .. .. 

r. Doc. 18 .A-iii. !•('(;. 2».> » : 1 I nil. 1.50 


• • • 

« • • 


• • • 

• • • 

« • « 


Pai;k 


263. 2<>:> 
80'.' 
... 56n 

6 >5 


f, AdkiiiO) 77 Mo. T). 

Hosner r. I)c Youne, 1 

V 

HoukIi V. people, 60 111. i-/f< •• 

Houston r. Duini, i:- •'* 

)l* Sli^o, 20 Cli, D. 448 ... ^ 

iii:iii, li A'li. Si. Rcii. s-ts ; 21 

Howiiril n All 'f's I ”'' .,c '. 

H„wii,v<l Ui'iAIhts, T,: .V, XI ■ . L. I.-. — 4 
Howiinl (1 Um,i..21 Aim. Si. Rr,,. I-)'., 8.. - 

I-. fill Tex. .. 


177 ; S 


\ s 

4.^ • ► * 


4"2 

... 372 f/ 

461 {^1(1. > 


20r, 

I.YIM'/.) 


f.w’.; MrCrnck. •' 87 N • Ciir. 

S.813 

' nf »*■ 


.. 31 Wi.'=. 31b 


716 


r. 


Ihi'Tin- / Allen, D. H 2 Kx. D) . 


47, 


lf,,?.l,i.. r. Unit- ! 1 

Hu'niiiiti \icltolN'!i, 1 bi . 
ITulsc llnnun, 1. Jo ' 
lIutM I'l-a’i '-- . 73 I lU 
1 1 IP, ' '‘r '^oi'i 1 C ..iiin u’ ^ 

HuU' ' r '• 

Hunt ■. On"' . 

II uni I . i’'rc\'. n. 1 1'-' MeyS 

Hun; >' 


JS.', 


SC 


240, 3 


129(.4^'.l 


Am. I '«•! . 1 1'l . 1 < « 
(nis2 2 i; ii.3r>3 


ji 12 c'.ss s;* 


<« 


1.-1 Vt tf 

St ill '! 73 ; r>9 Co- . 1''2 


rtll IMPCO'.C’O t- - 

Ilurlbun T*- lb\; ■ ’I''- w 11 I R 2 2 

t. iH , aN li- ■**••_*" 


M' 

C c'» 


Hurri Sunk* ^ 
llurro ( 'iiiin^it'; V 't ■. i 
Hnrtv'^'i md .r> 2u' > 

... ^l■'l.,.t 1 


*> -.s 

XX \v- i:, c.. 76 


1 1 I K VI C.u. li'3 

1 K. V Cnl 6i».* Mb. f . D- 


61 


270 


^ i t 

33 

76 



TAHLK OF CASKS. 


27 


Hurruok ChUiDd v, Khosbuil C'hniucly Tlorr. 38 ... ... 

Hurry Behari r» Pm gun, I* L. R., XIX Cal.. 65G 
Huxley®. Harold, 03 !Mo. 510 ... ... 

Hyjuaii ®. Coleni aii| 10 Ain. Rt. Rep. 178 ; 82 Cal. 050 
HyuieP ®. Efit.oy, 15 Am. St. Rep. *1'31 i !!(• X. Y. 501 


7’ V(tE 

.. 304 

115. 104 


... 3S7 

130 ( W/.) 


Ibrayau r, Koiiianiutti, 1. ]., Jl , XV. IMad., 1 501 
Imdad Ali r. Roonyad Ali, XIV W. K. 02 
Jrnlay r. Ellelsen, 3 East. “153 
Tinrio r. L'astiiciue, 8 C. B. X S. l05 ... 

Imrit Kooer?'. 1 ebee Persliad, XViJl W. R. 200 
uayat Kliaii v. Uabnnit Hibi, T. L. JC, IT All., 97 
iidaijit PniHud c. Riohlia Rai, I. L. K.. XV All., 3 
iidiaua B. Sl W. Ry. Co. d. A Hon, 3 Ani. St. Rc]>. 050 : 1 13 Lid 
iidiaiia r. Kooub, 10.5 Ind. 507 ... 
nu'ato r. Austrian Lloyds. 4 C. B. ( N. S.) 704 
iiiialiitants r. \V(Mr 9 hid. 231. .. 

Jiiliabitaiits ol Allov\ays Cicek r. ^L.oro, 1.5 N. .!. I :i\\ 1 10 

a liabil ants oT I'owii' liip X’o. ]J v, \V(* r, 0 lud. 324 .. 

11 liabil aiif 8 of Nort li IJaiiijiton 7’. .'^niitli, 11 Met. 39.5 
11 loe r. Harvey. 1 1 Md. 521 
Mtiian ?•. IVL'ad, 97 Mass. 310 
iisloo7‘. Hampton, 11 Hun. 150 .. 

Insii’-fuiee Co. I. Bviine, 90 U. S. .5KR 
liisuranoc Co. r. Krcmclt, 18 . 40 1< ... 

Lma Co. r. Mineral Point R. Co. .A ^Vis. 1 i4 .. 

liHm . V. K('\st,o)ie Mlj^. Co.. 10 X. W. R. 349; 0»1 Iowa, -lOil 

Iruin r. Baekus, 85 Am. Hoe. 125 -. 25 214... 

Irn n /*. Reribt'i’, 18 Cal .507 
leler v. Brown, 00 X. C. 5.50 
I s<jn irealo r. I oiT'es, 4 *24 Clc’o. 3, B. R. ... 

Ittinritmii v. Vi’l(tp}.i(nif 1. L. R.. VIII Mad., 

!\e-; e. Salislairi; li, 50 Vt. 505 


305 

043 

082 

008 

304 

00 

...131., M8, 149 
... ... 484 

004 

370 

:’>l0(.4d.) 
•> •; •> 

.*• »•» 

293 

3S4 

.. 0S4// 

337 

0,23 

t;s2 

375 

129(/Id.) 

400 

,:o., 227. 515 ( h/.) 

510( Id.) 

720 

543 

215 

5]0(/ld.) 


Jack 1 ). JJiKinall. IS Am. Heji. 298 ; 25 Ohio St. 255 ... 
Jae ks r. Meoie, 33 Ark. 31 

/•. Col ver. 1 Wend. 488 ... 
r. Griswold, 4 Hill, .522... 

r. Lo(Jg(5, 30 Cal. 31 

Jaekson d. Petiio, 10 Vea. 104 ; 7 B. IB 308 
Jaekson Sfdttall, L. R, 5 C- P. .542 ... 

Jaeksoii V Stale, 3 N. E. R. 803 ; 104 Ind. 510 
.hekson r. \VliiHi('ld, 51 Mias. 202 
Jaeubs ®. Frere. 28 La. Ann. 025... 

.Iae(d)8 -z'. Hull. 12 Musa. 24 ... ... 

Jaeobarm v, < umpboll, »Snp. Ct. Ark. .Ian. 11, 1890 
JauoliBOJi V. Miller, 41 Micb. 9(i0 ; I N. W. B. 1013 ... 

Jueoiub r. Harwood, 2 Ves. R(!ii. fi,5 
Jadu Lul 7. Ram Gliolam, I. L. R, ] All. pp. 70 & 310 
Jaj^atjit Singh Surabjit ♦Sinyli, L, R. XVJII I, A. 105 ; 

B^O ... ... ... ... ... ,, 

Jag Bal r. Har Nsirain Singh, I. 1. R., X Alb. 524 

damait-un-niasa /. Lutfunnihsa, B li. R., VII Alb, 000 
•lumea r, (’anipbell, 104 U. 8. 350 ... 

James r. Cuttherw()o(], 3 D. & R. 190 

Jamnadas r. Bai Shivkor. 1. B. R.. V Bom.. 572 
Jauina Singh r. Kainruniasa, I. L. R.. Ill Alb. 152 


1. L. U.. XIX 


L 

331 

544. 372r 

.. 43.5 

310(/ld.) 

495 

557 

409 

49, 04 

745 

08 

Ctil.. ... 

117, m 
29.5,314 
14, 24, 133, 14« 



28 


TAHLK OF CASES 


109 


lania o. HuUa, 1873 F. .). 170 «*• ••• ••• ••• 

JauBen v. Orimshaw, 125 111. 

Janaen r. Varnum, 89 111. l(K) 

Jardlne Skinnor & Co. ?*. Shaiim Sooiidaroe, XIll W. R., lyn 
Jarvis ?•. 89 N. Y. 143 

Jasper County f*. Wad low, 82 Mo. 172 ... 

Jeebraj t*. Inderjoot Mahtoii, XII B. h. R. 115 (n): XVIII W, R., 

Jeff res r. Cochrane, 48 N. Y. (571 
Jehan v. Suivak Ram, 1 Agra, F* B. 1<(9 
Jenkins r. llob»*rt'.on, L. R. 1 11. B- 117 Sc. A}». 

Jennings r. Simpson, 11 N. W. Rep. .)80 12 Nob. 558... ... 

Joo Bal Singh Surfun, XI C. L. R., 483 
.lerotruj t;. MeCarl (ir, 94 11. S. 734 
J( 5 ter r. llewiit, 22 How. 352 ; per Cainbpoll, J. 

Jewett I’etit, 4 Mich. 508 

Jox r. Jiicol), 19 Hun, J05... • •• • • • • • * » * • 

Jiiat'oo Iluj (thunder, 1. L. R..XI1 Cal„ 299... 

.liban Das v. Dnrga Piirsad, 1. L. R., XXI Cal., 252 ... ... .1 

Jibuiiti Nath r. Sliib .lath, I. L. R., VIII, Cal., 819 .. 

Jijuji PriitajMi HalkriBlina, 1. L. R., XVIl Bom., 109 

Jit gli r. Mutu Shall, 1889 V. R., No. (59 

.loohumMi-ii r. Suffolk Saviii'j^s Bank, 3 Allen, S7 
•logul Ki^lior r. Tale Singh, I. L. R., IV All., 320 

.Iog(‘ii(lro Dob 7’. Funiiidro Deb, XIV M. 1. A. 3(57; XI B* 1^* b*, 214 

W. R., KM. 

Jogendro Nundiiia e Hurry Doss, 1. L. R., V Cal., .'((O 
JoliiiBon V. Tleazley, 27 Am. Rop. 27(5; 05 Mis-;. 250 .. 

.loliiiBi.n r. Iron Belt IVliii. Co., 47 N, W. R. 5303; 78 Wis. 159 

JolinSou r. J(Uios, 2 Neb. 12(5 

.lobn oii V. iMiiipliy, 17 'lex, 210 

JohiiMin )• r.Kiilic Dcimoil Co., 50 Cal. 048 

John . on » I’dincroy, 31 Oliio. 247 ...^ 

JoliUHon r. Wnclil. 27 (ia. 555 

Jolinston Sail Fi'anc.sco, S, (i. 77 Am. St, Rep. 129 ; 75 Cal, 134 

Joiner r. Wiiisinii, (5S Ahi. 129 

.loll^> . I'oli z, 34 Cbil, 321 

.loncH r. Brown. 54 Iowa. 74 

.loncB r. Clark. 42 Cal. 180 

Joiu".! r, ( 'omniei cial Bunk, 7S Ky 413 .. ....... 

Jonos r. Davenport, 17 Atl. U. 570 ; 40 N. J. Eij. 77 
Jonos r. Jones, 2 Am. St. Rop. t51 ; 108 N. V. 115 
tloiM'S r, JjowoU, 35 Me, 541 .... 

Join' . r. iffe.Van iri. 28 Am. Hep, (50 ; Os Muin(‘, ,334 .. 
floiiOB r. Pa-shley. 48 (534 ... 

Jono . r, head, 1 llnnijth.331 
Jonos r. 'Ih'acey, 75 l*a. St. 117 '... 

.loiio^ r. Von, 1(5 \ Ml "^t. Ro]». 379; 12l liid. 140 
J oucf^ \ , Zuh ' Mdl, ] h89 P. R., No. 00 ... 

Jonmenjoy .A ullieU?'. Do/. Somonoy Dosseo, 1. R, R., VI 1 C 
Jordan Siefc.t, 12(1 .Mass. 25 
Jordan r. Van Mnps, 85 N, Y. 427 

.loSOph r. Ho iry, 1.5 .1 ur, UM, 19 L. J. Q. B, 309; 1 I.- M. I 
J(n\ahir r Bhagu. 1857 (’al, S. I), 302 ., 

Jo>cliunder t) R.niiohui'n, VI W. R,, 323 
Jo} ce v. Mc.\\os, 89 Am. Dec. 172; 31 Cal. 273 
Joyce r. Alooro, 1(( Me, 271 
Ji'ye(» V, Whiini \, 57 Ind. 550 

Joyuath Key t-, L.iR Bahadoor Singh, I, b. R., VI II ('al., 120 
Judge ori'robaic v. Bubiiis, 5 N. H. 240 
Jugger Nauth e. Briiuiiih, 1. L. R., iV Cal., 322 
Juggodumba f. I'nddomoney, XV B. L. B., 318 
Juggodiimlia Dobhoc e. Tarakaut, VI C. L. H., 127 
Juggut Chuudor v- Kishwunund, II Beug. S. D. A. Sol. Rep. 

Jumooua DaBSoe e, BunmBeoiRlereo, 11 W. K., 148 
Jwala Prasad v. Salig Ram, I. L. R., XIII All.. 575 ... 


r.\oE 
393 
... 744 

101 
(541 
..M(Ad.) 
... 465 

... 310 

718 

048 

... 120 

408 
.. 115 

08G 

7 

52/> 

... 1)01 

715 

4 (^Ad.),252 ( UL) 
..627, 070, 672 
45C 
:95 


;27 


301 

: XVll 

211. 509 
... 267 

427 
400 
460 
152 
17^1. W ) 
160 (/id.) 
.. 4.8 

158, 483 
. 12 (Ad.) 

433 
. 23Sf/ 

1 10 
169 
.. 453 

37 I, 115, 535 


753 

729 


• ■ . k ■ 

... 1(50 

• * ■ » t 

425 

• • • 

202 


172 

390, 404, 580, 

581, 58(5, 591 

al., 714 ... 

672 


113 Ad.) 


64 (Ad.) 

2 ;:88 

291 


257. 258 

. 

204 t ^d.) 

> • • • • 

1 64(Ad.) 


060 

. . • 

177(^d.) 

... 

... 307 

• 

• • • 

... 482 



... 320 


... 319 


... 764 

160 

... 193 

.. 

621,646 


... 461 



TABl.K OF CASES. 


FA OB 

Kachar Ala Cliela Aghadbhai, 1. L. B-, XVII Bom.» 35 136 

Kailambari Daai r. Dorrga Chum, Marnh, 4; 1 Hay, 25 ... .. 409 

Kailas Chaudra Chose r. Fulchaiid, VIII B. L. R. 474 .. ... ... 089 

Kaka r. Bhola, 1881 P. B.., No. 96 ... ... ... ... ... ... 0(> 

Kakaji Raiioji r. Bapuji Madhavrav, VIII B. H. C. R., A. C. 20.'> ... • 121 

Kakarlnpudi Suriyaiiarayanarazu Cliollamkuri, V M. H. C. R., 170 ... 144 

Ivalte Coomar Dutt r. Pran Kishoreo, XVIII W. R., 29 ... .. ... 167 

Kali riiaiati r. Ajudhia Rai, I. L. R., II All., 148 ... .. ... ... ... 300 

Ivali Das r. Vallabhdas, I. L. R., VI Bom., 79 ... ... ... ... ... 298 

Kalidlmii »*. Shiba Nath, I. L. R., VIII Oal., 183; XI C. L. R., :>7 r,17, 671 

Kali Krishna Tagoro r. Secretary of State for India, E. 11. XV I. A. lS<i ; I. L. R. 

XVI Cal. 173 114 (Ad.), 133 

Kalishunkur Doss V. (Ti»pal C^huuder Dutt, I. E. JL, VI Cal., 19 ; V^T C. L. R., .543 217 
Kamarajn r. The Secretary of State for India, 1. L. R., XI Mad., 309 ... .. 164 

Kaineswar Pershad 7\ Ruttun Koer, L. R. XIX I. A., 23S ; 1. L. R., XX Cal ., 79. 22, 104 


Kamini Kant Ri>y Ram Nath, I. Ij. R.. XXI Oal., 265 

Kauai Eal f. Sashi Bhiison, I. L. R., VI Cal., 777 

Kandasami Pillai ?•. Moulin Sail), I. L. R., II Mad., 337 

Kandoth Mammi r. Neelan Cherayil, VIIT M. H. C. R., 14 

Kane ?’. Cook, 8 Cal. 455 

Kane r. Fishor, 2 Watts, 24(i 

Kane r. !\E)rehoiis<', 46 Conn. 300 ... 

Kanhya Eal e. Alla Ditta, 1888 P. R., No. 97 ... 


153 (Ad.) 
119 
.571 
.568, o/l 
... 557 

48 

... 619 

280 


ivanhya l^all r. lladha Chum, Vll W. R., 33S ; B- l>. R. Sup. V'ol. <>62; IT 1. J- 

N S ‘^29 . ... .5113. .508, .510 

Kanji Bavla r. Arjun,*!, L. IE, XVIIl Boiii.. 11.5 V.. ... 2(54 (Jd.) 

Kannan 'IViijii, 1. E. R., Mad., 1 ... ... 648 

Ivans.iH City R. Co. r. Kod(‘haugh, .5 Am. Sf. Rep. 71.5; .38 Kan. 4.5 ... ... 412 

Karliok (liandra r. Sridliar Mandal, I. E. R., .\1I Cal., .563 .. .. ... 124 

Karr r. Earstow, 24 111. 4S0 ..... . .. ... ••• 7.11 

Karr »•. Parks, 4 1- ("nl. 't6» ,. ... 180 635 

Kaiu])])a (Touiidaii r, Kolauthayan, El.. R., VII Mad., 91 ... ... ... ... 248 

Kalian' K i.xhore r. Kristo Chunder, XXI I W. R.. 464 ... ... ... 96 


Katania Natiehiur r. Rinah of ohivagunga, IX iM. E .5 13 : IL W. R., 

P. C.31 ' . 95, 190,191 (1 

Kateeram r. (u>udhenee, XXll W. K., 178 ... ... 

i\auff /•. Messiier, tBnjwsl. 98 

Kava.sji Framji -y. Wallae,e, I B. 11. C. R., 113 

luaiting r. Spink, 62 Am. Dec.. 214 ; 3 Ohio. 105 ... ... •>: 

Kelley r. StanlMTy, 13 Oliio, 408 

Kellie r. I’rHher, 1. L. R., IT Cal., 44 •• ... ... .. .. ... ••• 

Kellog, (jc pto'fr, 6 Vt. 511 .. 

K(*llog, V. Denslow, 14 Conn. 120 .. .. ... .. ••• • C 

Kellogg r. Faneher, 99 Am. Doe. 96 ; 23 Wis. 21 
Kellv Mize, 3 Siieod, 61 ... 

Kelloy r. Denslow, M Conn. 120 .. ••• i 

Kelsey r. Ward, 38 N, Y. S3 ... ... ... .. ... ... ••• 

KtmipV Lessee r. Kennedy, 5 Cranch, 173 

Keinpker r. Comer, 73 Tex. 1 ‘m; ... .. 

Kendall r. Jlamilton, 4 Ap]). Cas. 504 .. ... ... ... •• * 

Kennard r. Caller, 64 Tnd. 31 ... ... ..... 

Kennedy 7*. Adams, 11 B. Mon. 105 
Kennedy r. Cassilis, 2 Swanst. 326 (//) 


95, 190, 191 ( Id.) 507 

267 

80 

350 
523, 677 

136 

319 

466 

70 (Ad.) 

717 

47.5 

70 [Ad,) 
•to 

. . ••• • • • 

426 

G72 

165, 739 
... 743 

:. .. . 

... 512 


Kennedy r. New York Insur.iiuie and Trust Co., 6 N. K. R. 774 ; 101 N. 5 . *187 ... 407 

Kenney v. (Ireer, 13 111. 432 . ... . i\'2[A(l,) 

Kent r. Church of St. Michael, 32 Am. St. Kep. 693 ... ... ... ... 192 (.h/.) 

Kent r. Hudson River R. Co., 22 Barb. 278 . ... ... ... ... ^35 

Kent V. Ivislf'v, 48 Wis. 257 ... ... ... ... ... ••• ••• -60 (Ad.) 

K<*« kuk /. Alexander, 21 Iowa, 377 ... ••• 

Keiamatula r. Chulam Hosein. IX W. R. 77 ... ... ••• 

Kem Valley Water Co. 7*, MeCord, 70 CaE, 640 ... ... .. ... 3H8i 

Kerr 7 *. I'lodgett, 48 N. Y 66 ... ... ... ... .. 210 ( 

Kerr r. ILa^ies, 29 L. J. Q, B. 70 ... ... ... ... ... ... ... 349. 35 

Kerr 7 *. Keir, 41 N. Y. 272 375, 138 , 557. 568 

Kerr 7*. Simmons, 9 Mo. App. 376 ... 

Kesar Singh r. .Jawand Singh, 1884 P. R., No. 142 ... ... ... 



30 


TAULK iiK CASKS. 


Kf sar Singh v. Nihal Bingh. 18'Jl P. 1{., No. 45 

Kenhava r, Kudran, I, L. K., V Mad., 2o9 

Koshava Siiuabhaga r. LakshTriiiiiir:i 3 ’'an{i, 1. L. K., VJ Mad., 11)2 
K<*Ksowji r, Khimji. I. L. K., XII Bom., 507 
Kotohuni r. TliaU:hcr, 12 Mo. Ap. 185 

Kevan Oawford, 6 Ch. D. 29 ... 

Keynwham Bluo Limo Co. »•. Ba!.< r, 2 li. C. 721) 

KoyHtT 7*. Southerland, 59 45 

Klmiidu 7-. 'l atia, \'II1 B.H C. K. A. C. 23 

Kha'iHa Bihi >•. Syed Ab]>a. I. L. R., .\I Mad., 14' > 

KhedaroonisHji /•. Boodhcc, XIII SV. R, 317 

Khclut Chuiider r. Kihluu Coluiid, X\'I VV. R. 128 

Kht'iiiiia i\ Budoloo, 1. L. K.. \"1 Cal.. 251 ; VII 0. L. R. 92 .. 

Khimji r. I’fnlu'h, \I11 lb II. C. R. O. C. 102 ... 

KhuhChund »•. Naraiu Singh. I.L. K.,lli All.. 812 ... 
Khugowlie Singh 7 . IhiN^tfn Bux, VII B. L. R. C73 
KhuNhah'haiid r. NagiiidoM. I. L. R., XII Bom.. 075 

Kiblu* 7-. Kihl>e, Kirby, 12G 

Kidd r. Laird, 70 Am. I)‘.^c. 472 : 15 Cal. ICJ 

Kilandar 7\ Ho()V(t, 111 Ind. 10 

Kihlare Eustace, ] X'crii. 419 

Kimball r. I'^ink, 75 \m. Leo. 213 ; 39 N. II. 110 

l\im])ton r W illi'y, 1 L. .M. ifc I’. 280 

KiikUH 7*. Titus, j) Heisk, 727 

King Bates, 20 .\m. St. R(‘p, 518 : 80 Mieb. 307 

King r, Boston, 7 JOdst, 481(//) 

Iving e. Cbasd, 11 Am. I)ec. 075 . 15 N. II 9 ... 

King r. Davis, 85 Ind. 309 ... ... ... 

King r, Crinu'H. Bullers N. I’., 231 ... 

Kiiig 7'. lloarc. J3 .M. & W. 494 

King 7*. Nonuan. '!• C. B. 884 

Kinii ( Tile) r. l.cc |‘’(»ou, 7 Hawaiian 24-9 .. 

Kill'.’ 7 . I’ooS . 3,(i Barb. 242 .. 

Kme »•. S. 1)1)1, 2 S, \N'. K, 573 : 00 Te\. 519 
K nil.'' 7 . \ an< lli Ind. 2 10 ... 

K ifigsbury 7. \ ni7*s(ra, 59 Ala. >20 

Is iu'.' ley ! !)i\vis, 10*1 Alass., 178 ..... 

Km!'" K ' . retarv < 7 ! State tor India in C<7uneil; 15 t'b. D. S 

Kitiin'isl' v Or))e, 2 Doug. 517 ... 

Kimn y 7. Kiernan, 2 Laiis. 492 
Kinsman 7-. Kinsman, 1 Russ. A: M. 022 ,. 

Kip).r. J'’ullel-tou, 4 Miliu. 173 ((Jil.300) . 

Kirby r. I’lizgerald, 31 N. AC 417 ... 

Kirkhiu 7-. Blown, 40 Am. Dee. 035 ; 4 Iluinidi. 174 ., 

Kisaii r. Auaudram, X B. II. C. K., 433,,. 

Kisban Sahai r, Aladad Klian, I. L. R., XIV All., 04... 

Kisben Bui lull »•. Rngboonuiiduu, \ I W,R.,305 
Kisbna Ham r. liiugu Lai, 1. L. R., TV All., 237 
Kisouonuud 7 . Nursiiigb Doss, 1 Afarsh, 485 
Kissiin Nineli 7 -. Sturt, V Al. II. C. R., 471 
Kileheus 7*. Ilutebius. ll Ga. 020 

Kittreilge 7. 1 1, .It. 58 N. 11. 191 

KU iber 7-. l\>()))l,es Ky. Go., 107 Mo. 2 19 .. 

Kliiik ' . Str. CassrUi, 30 Ga,. 501 

Kna)!]) 7 . Alarlboro, 3 I Vt . 235 

Km.*) 1' r. Alorell, 13 N. K. H. 51. Ill Ind. 570 .. 

Knoir ?*. Pet ilos Reaper Co., > Am. 8t. lU*p. 149 . 23 N« b. r.:;G 
Knott >•. I'aslor, n Am. St. Rep. .'>47 : 99 N. C. 511 
Knowles r. (boboht Oti., 1:* Avail. 58 
Knon lUm 7 .N. A . and \. K. B. ('o., 147 Mass. Out* 

K.i>diyalani Rnmia^ami 7-. Sink T>ana, XI M. .1. 122 

Koger r. Fianklin, 79 Ala. 50.5 ... 

Komolu Kamim* Dt bia 7 -. ]„>ko Nath, 1. L. R.. A" I II Cal.. 825 v*' 

Konerrav 7 . Guriav, I. L. R., A’ Bom., 589 

KoniUky r. Aleyer, 19 N. V. 571 

Koon r. Alallott, (I8 Iowa, 205 


I’AOE 

... 274 

... 127 

397 

301, 303 
Ml 

... 175 

307 

5i;(.b/.) 
2i)7 
3J5 
067 
... 171 

172 
■ .el 
... M2 
0 

311(.-b/.) 
.. 557 

09 

... 47 

127 


13,2 
025 
35, 220 
•too 
J94 /(/.) 
735 . 730 
22(>c. 238 
238 // 
100 
389 
J02. 293 
558 
743 

..I .i«>S 

158 
... 52 /> 

iv.io, 705 

1417 

127 1 -/ 7 /.) 
72 


XI 


21 

31, 701 

192 
101 

193 

... 3 |.y 

102 

404 
ir>S(.47/.) 
228 

.. 4.>4 

023 

408 

• •• 008 

52, 032 

... 214 

• .. 38 < 

C. L. K. 183 070 

102 

... 583 

128 



TAHhK OK CASKS. 


81 


• • • • • • 


• •• • « • 


* * « • • • 


K' fMj] Boliun r. Riim NiiViiin, IT Ayrra, 244 

Kuui- Sein /•. Stmu're, VIII P. 11. 104 (1878^ 

Koylii^li Cliundor r. Ashrut* Ali, \ ATT W. R., 101 .. 

Kr:mior r. Holster. 55 Miss. ‘J43 .. 

I\nim})li /•. Hatz, 62 Pa. St. 52f> ... .. 

Knipp /*. Eldridjjre. 33 Kan. I Od 

Krel>:iuTn r. Cordell. (53 111. 21 

Krekrler r. Ritter, 62 N. Y. 37‘J ... . ... 

Krishna r. Anantarama, IT M. H. C. R., 330 .. 

KriNlmain r. Auant, IV Morr. 3 ........ 

Kri'.liiiii Bohary Roy v. Broj<«s\vari, L. R. IJ I. A.. 283 ; /■. I’»iinwaril:il, I L. R., 

1 Cal.. 144 : XXV. W. R. 1 ...6 1 

KrUlinaji r. Sitarain, T. L. R.. V Bom., 40(5 

Krislniaiua r. Sriniva.sa, T. L R.. TV Mud., 330 

Krishiiappa /•. Baliiru, \7TT B. IT. C. R., A. C. 5.5 

lCl•i^^hnas:lmi r. Kanka Sabai, I. L. R., XTV Mad., l8‘5 287 

Ku’ishii asami r. Krishnama, I, L. R., V Mad., 313 

Kristna H.»vv v. Hadiapa, T1 M. H. C. R.. 307 

Ivridn Kinkur r. Rmn Dliim. XXIV W. R., 320 

Kroiipi-inz v. Kronprinz, 12 App. Ca. 25(5 

Knnisjiajfe Oliieajifo, M. and St. 1’. R. Co., 45 VVi*^. 500 

Kni- »•. Wilyon. 70 111. 233 442 

K lu-liriibciMM- r. Tietdvert, 41 Til. 172 

Kudrat r. J>iuu, I. I,. H., TX AH., 155 ” 

Kuclillnir r. Loberman, 2 AV. N. Gas. 610 

K iiH'v inooddocii r. Soiia Chund, 18-18 Biaig. S. 1). A. I). 7i>5.., 

Knnbi Raiiuiu . Puttalatbu, 1. fi. R., IV Mad., .3) I 

Kiinlii KuttuMi r. Kuiibyan Kntli, UT I. J. 13 ... 

Kuniij r. M<.bidiii, I. L.'R.. XI Mad.. 327 

Knii;( Naima Rjiniini MciiOii, 1. R. R., XV' Mad., 401 ... ... 4.5 

d-c Cliiiud'-r r. (InniDass, I. L. R., i.X Cal., 010. 1 1 C. li. R. 500... 

I (.’botti r. Cliidmnbara 111 M. H. (’. R., 17R 


r.iOE 
322 
••• 165 

420 
... 308 

23 1(^//.) 
U4(Ad) 
687 (Ad.) 
... 488 

.. 257 

256 


■ • • • • • 


» • • • t • 


> • • • • • 


...6 11, 133. 140 
251 

• • » ... 30s 

680,003 
... 287, 305, 421 
252,255 

322 

0G3 

126 

lSi}(Ad.) 
.,Ai2{Ad.), 400 
... 

TOO 

• * • • ■ A ^ 

60. ■> 

266 

311 

02 

267 

... 45, 30], .30.5 
668 

200 


• • • • • 


• • • • • • 


iji r. l.,a]iiir, X I*. R., 178; I''75 P, 11., Nn. 70 

LaiTp'x r, l.yuu.s, 33 Fed. Rcj». 437 ... ... 

T.add >. ! On-kin, 5 t Cal. 305 . 

l.a.l'- r R;,j;, T. L. II., XTU Bum., 650 

f-at.i'.itr I n-.in-aij('' (5i. »•. Fmi. li, IS How. 401 ,,, 

I. !):iy, 7 .\rk. 258... 

I .:i k'.iaii 111 Tibalk.ii- r. R.iba ji liliatk.ir. 1. L. R., V'lll Bonn, 31 
Ij.n-ln-ii’ Dj., r. T.L.R., \d Bom., CIS 

I...! I K-.li Prisid r. Ituli Sindi I. L. R., IV C.d. 7^0 . Ill C. 
lli '■ Kiisliibai, I. L. R.. .\ Rnm. 400... 

■' r (lulidv, 102 111 -11 ... 

B-iJii I' • l.noti ;'4 (i.-j. 370 

l-'i.ib -. Smit'i. 15 R. .1. Kv. 207 

c. \\':j|ki-r, .3 R. 1). nsn 

i.ainiM..!: / , T5 u-.ier, 111 T. S. 17 

>1 Alaimin;!j;', 3S\Vis. 073 ’ 

Raini.r- \ r. Nudd, 20 N. 11 . 290 .. 

I.aic I ?• r. W'iUoVj (ji-atl. 02} 

I iL . ' /. rTiniilton. 77 Mm., 551 ... 

I. 1) ''ll I5,ua-]a'ijd, 8 Am. Si . Rt-p. 7i2 ; II2X. V.. 'd; .. 
Lany ' Rt'id 12Mooi-r, I' (*. 80 .. 

- r>-Hd, 83 Am. Ui c., 041 ; 6 Allen, 423 

' ' Ibirlunns, 11 .bd^)^., 401 

Lany-'A -li r. l),,w-m, :;0 V, ('. C. 375 

Rant/ 1 . Mad'il, ]02 Ind.. 2’. 

RaplifniM- Rri 27Vt.. 20 

L.-iriM'*-'.- / .KtAltIit. 00 .Mr . 320 .. .. 

La Rivifi-. r I .i Risen-, 07 Mo.. 80 

Lianin' ?•, W ilmer, 35 Iowa, 241- .. ... ... ... 

Ratinit '• r R R Co,, 07 Am It'-e.. 37>' : 43 M<>. 106... 


Iv. R., 


• « • • • • 


> • « • • • 


1 ... -1-67 

. . 200 . 

288, 200, 304 
002, 003 
> .. 7].-. 

. ... 713 

205 (Ad.) 
50 (Ad ) 
31 s 

. . . 6.}S 

720 
... 470 

... 167 

. 476,484 

150, 160 
JS) 

... 372c 

... 318 

130 
-kSI 
... 420 


... 404 

158, 178 
... 524 



32 


TAI{|,K OF CASKS. 


Lauer v, Bandow, 4 N. W. R. 774 ; 4S Wis..638 

Laughlin r. January, 59 Mo.. 9h3 

Law r. Bartlett, 8 Allen, 25!' 

Law 7'. Bigby, 4 Bro. Ch. GO ... 

Lawler White, 27 Tex.. 25i) 

LawleHM r. The Calcutta li. A 8. Co., I. L. R., VII Cal., G27 
Lawrence 'T. Engl esby, 24 Vt.. 42 ... 

Lawrence r. Hunt, 25 Am. !)<•(• . 539 : 10 Wend., 80 .. 

Ijawrt'uce 7'. Milwaukee, 45 Wis.. 300 

IjawHOn V. Conaway, JG S. E. II.. 501 

Lazier’*. Weslcott, Si Am. J)ec.. 404; 2G N Y.. 14(> 

Lea V. Lou, 96 Am. Dec. 772; 99 Mass. 193 
liCach i\ Kolm, 30 Iowa, 144 ... . . 

Leach v Wliittakc, 6 B. Ar Ad. 40'i 

Leamaii r. Samide, !*1 hid. ... .. ... 

Ijcane r. Sherwood, 21 Cal.. 

Leatherwood »*. Sullivan, 1 S. R. 718; .81 Alu., 458 
Leauonworth ?■. Chicago il. K. Co., 134 L . S.. G88 
Leavitt Mowc. 54 Md.. 013 
iitiaviit 1 -. Wolcott, !>r> N. Y .. 212 ... 
lii'hanoii r. M' 'ad, G4 K. 11,. 8 

Le Cluivolier 7*. Lynch, 1 Doug.. 170 ... .. 

liochiuerc 7*. Fletcher, 1 Cr. A M., 634 

LedguT’d »•. Bull, L. K. XIII 1. A. 134; I. li. R., IX All., 191 

lx*o r. Kiiig.^hui’y, G2 Am. Dec.. 7)46 ; 13 Tex., Gs 

Let' r. 'runn(!7ihuum, 02 Ala.. 501 ... 

liOggott 1 *. (heat Northern JJy. Co., 1 B. T).. 5!0.> 

LeCrangc »•. Ward, 11 Ohio. 2r)7 ... 
ficitch c. WclL', 48 N. Y.. Gl.*) 

Lekhraj Roy 7*. ICaiihya Siugh. L R.. 1 I, A . 317 

Jjclaiid 7*. ^iarsli, 10Mass.,38!> 

Lenders 7-, Anderson, 12 Q B. I 50 

Lenoir’s Adiidr v, Wilson, 30 .\ljt.. 60() .. ,,, 

LLenox »*. Clark, ,V2Mo.. 115 

Lee l!o\ r. liogris, 89 Am. Dec.. 88. 30 Cal.. 22!> 

Li'slic r Land }.rurtgaire Bank of India.. TX B. Jj. K . 171 . \T1I 
Le Snciir r. Le Sueur, L. R., 1 1*. D., 139 
Ijevan 7*. Alillliollaud, 114 I’a. St., 49 
liOvcti j*. Matlu'NVM. 24 I’a. St. 330 

Levy 7*. McCroiiov, Morris, ( 1. Ji.j. l^l 

Levy 7*. Movlan. KM’. B. 18!* 

Lewis r. Alli’ed. 57 Ala. C2S .. ... 

Lewis and Ncl.ou’^ .Appeal, 67 Pa. »Si.. 153 

Lewis r. Dunlop, .AT Miss., 130 ... 

Lewis r. (irahjiin. 2(* Q. B. I*., 7 80... 

lit'Wis r. .Mew, 15 stroh. Kq 180 

Iji'wis 7*. Alorrow, 1 S. W. R. !*3: 8!* Mo.. 174 ... 

lihoin'ux r llonkong S. B. Ck»r])onition, 23 B. D . 511* 

Lidthdl e. Clddevter, 5 Am. St. Rep. 387. 84 Ahi.. 508 

Life As-^oeiation v, Fussett, 102 111,. 315 ... 

Lilley c Adiuu'', 108 Alass., 5(* 

Lindley r. O'Reill}, 7 Am. St. Rep. 802. 50 N. J. L.. 630 

Lindsey 7*. l)(‘lano, 78 Iowa, 3.30 

Lindutf 7*. Stenhenvilh' Co., 14 Ohio, 3oC ... 

LinehHu7*. Hjithaw7iy,r>4Cal.. 251... 

Linin v. Aramhouhl. 55 Tex., Oil 

Linn r, Car.sun, 32 Cnitt. 170 

Lipacomb r. Posts'll, 77 .Am. Dec., 651 : 38 Miss, 476 ... 

Lin 7*. Wile.oxen, 2 Col., 85 ... 

Little 7*. h'itt.s. 33 .Ma.. 343 ••• •" ••• ••• 

little %\ Sinm’tt. 7 Iowa, 334 

Little 7*. State, 75 Tex., 616... 

Littleton 7*. Richardson. 06 Am. Deo.. 759; 34 X, H.. 179 
Littleton 7*. Smith, 119 lad.. ISO .. ... ... ... ,,, 

Liverpoid Boixuigh Bjink, 7*. Walker. 4De. G, A J.. 24 

Liverpool Alariue Credit Co v. Hunter, 3 Ch. Ap.. 479 


PAGE 

743, 744 
... 202 
... 199 

67!* 
430 
748 
510 

30 

84 

.640, 599(Mr/.) 

129 
41 '> 

9 • • • ^4 M 

4SI 

ly-i 

138 (^ 7 /.*) 

451 

482 

. 677 (Aff.) 


...409, 458, 46! » 

. • • • • tl* • 

r.52 

I80(.4d.) 

481 

..694, 718, 71'9 
310 

637 

4(*4 

... ... 669 

402,403 
... *184// 

R., 269 .. 322 

530 

... ... 47(> 

... 5 15 (.Id. ) 

224 

426(.1d.) 

2387' 

.54 

29 < 

35!) 

... ... 72!* 

... ... 457 

369. 379 

12! » 

... ... 40 i 

52 

339, 400 
476 

299 

482 
i38(Ad.’) 
397 

226e 

43*^ 
461 {A(L) 

44,2 (Ad.) 
... 224,203,430 

2S1 

42S 

••• »«• 745 

... ... 586 



TABLE OF CASES 


83 


Liringstou r. Bit^hop, 3 Am. Deo. 330 ; 1 Johns., 290 

Liyingatone r. Jefferson, 1 Brook, 230 

Llewhellyu r. Ram Sunder Sahoy, II L. R., 50 
Lloyd V, Barr, 1 1 Pa. St., 41 

Lloyd r, Malone, 74 Am. Dec., 179 ; 23 lU 43 ... ... 

Lockyer v. Iferrymau, L. K. 2 Ap. Ca. 580, 528 per Lord Selborue... 
Logait u. Caffrey, 30 Pa. St., 196 

Lcug r. IJishup of Cupe Town. 1 Mo. 1*. C. (N. S.) Gas., 461 

Loug r. Neyille, 29 Cal., 132 

Loranoe r. Pl.itt, 67 Miss., 183 ... ... 

Lord r. Cannon, 75 Ga., 300 

Lord r. G- ldl>eig, 15 Am. Si. Rep. 84; 81 Cal. 596 ... 

Lord r. Wilcox, y9 Jnd. 491 

Lorillard v. riyde, 19 Am. St. Rep. 470 ; 122 N. Y., 41 ... 29 

Luring e. Mansfield, 17 ^laHH., 394 

Loiing f>. Marsh, 2 Cliff. IJ. S. C. C., 811 

Lothian V. Henderson, 3 & Pul-, 499 

Louis e. Brown, JOy U. S., 162 ... 

Louisi.ina r. Jumel, 107 n. S., 711 

LouiHiau.i Levoo Co. v. Lonisinria, 31 La. Ann., 250 ... 

Lovejoy V. Albee, 54 Am. Doo., 630; 33 Me., 414 
Luyujoy f>. Murray, 3 Wall., 1 ... 

Lovering r. Lcimsou, 6n Me., 334 
Low t>. J'ratt, ,'i3 111., 438 .. 

Lowti V. MuHSey, 41 Vt., 392 

Lowell V. Boston R. Co., 34 Am. Deo., 33; 23 Pick., 24 
Luca'^ V, Le Compto, 42 Til., 303 ... 

Lucas e. San Franoisco, 28 Cal.. 601 

Lucas Todd, 28 Cal,, 182 

Luom e. Dexter, 135 Mass., 23 

Luohmeenatli r. Madho Dass, II All. H. C. R., 70 

Luohmuti Sahoy v. Ramsarn, XX W. R., 144 

Luokonhaok «. Anderson, 47 Pa, St., 123 

Ludhjw's Heirs r. Kidd’s Fx’rs, 3 Ohio, 541 ... ... ... 

Luhrs «, Kelley, 07 (hil.. 289 

Lukiuidas v. Fcrsliotain, I. L. R., VI Mad., 70(» 

Lyman y. Brown, 2 ('urtis, 5r>9 ... 

Lyman V. Fares, 63 L.wa, 49s 
Lynch r. Swanton, 63 Mo.. ' OO ... 

Lyon V. Perin Mnnufaatnring Co., 125 U. 8., 698 


PAOB 

735, 761, 763. 757 
827 , 328 

ttO 

195, 227 
164 (Ad.) 

3, 24 

613,656 

2G3(.4rt?.) 

080 

60 

228 

... ... 3 1*4 

181 (Ad) 
30, 49, 64(.4d), 001 

72 

082 

... .. 5l2 

170,176 
... ... 222 

• •• • , • 52 

... ... 378 

... 100, 751, 755 

3S8 

728 

34(Ad.) 

. ’g 13, 6B1. fi55 
<113,764 
6ir>(.4rf.') 
734,758 

321 

(117, 666 
491 

13S (.4rf;,70a,703 

483 

748 

682 

aOS Md), ’208, 219 

49 

121 


Mackreth r. Glasgow and South Western Ry. Co., L. R. 8 Ex., 149 

Madm Mohan Lai r. Sheossuker Sahai, 1. U B., XJI Cal., 482 

Madloivun ff. Keshavan, I. L. R., XI Mad., 191 

Mndhavi r Kelu, I. L. R., XV Mad., 264 

Madho DaSs r. Situ Ram, 111 All. H. C. R., 121 

Mad OO V Builoo, Mor.. 149 ... ... ... ... ... 

M.vdu r. Umardin, 1 3 P. R., No. 26 ... 

Muhzooddeeii r. Amooddeen, XATII W. E.. 58 

Moghee C<dlins, 27 Inch, 83 

•. Hardy, 4 Bing. N. C., 782 

r. R.tndolph, 77 N. C. 79 ... ... ,,, 

> V. M.ihachso Kinph, I. L. R., XVIII Cal, 6t7 

Mah.ibeer Sing r, Ranibh.tjj iti Sah, 1, L. R., XVI Cal., 545 
Mahabir i'crsliad y. Macnaghten, L R. XVI 1, A. 107 ; 1- L, R*, XV' 
Mahabir Singh hehari Lai, 1. L. B., XIII All., 829,.. 

Maliammad Azmut Ali Khan v. Lalli Begum, L. R. IX 1. A. 8 ; R 
Cal., 422 ■ • <«. •• ..• 

Mabaney y. Penman, 4 Duer. 603 

Maharaja of Kashmir y. Fatieh Din, 1888 P, R., No. 164 

Mahesh Rai y- Chandai* Rai, I. L. R., XIII All., 17 ... ... 


I Cal., 

l’r., 


618 , 66 ;; 

.. 

45, 173 
349 
... 856 

... 123 

... 737 

202 
651, 665 


682 

... 289 

VIH 



09 oeask. 



llahiiim Cha&dra t. Bai Kumar, 1 B. L. B«, A. C., 1 

Mahomed Hoesein Khan e. Shib Dyal, V AH. E. C. R., 108 ... 
Mahomed Momin n, Lntafut Hossein, XJll W. R., 289 
Mahomed Biasat Ali v. Basin Banu, 1. L. R., XXI Oal., 167... 
Mahomed Salim v, Nubian Bibi, I. L. R., VIII All., 28^ 

Mahomed Shnffii n. Laldin, I. L. B,, III Bom., 227 

Mahoney r. Van Winkle, 33 Cal., 458 

Mahonnoy r. Middleton, 41 Cal., 41 

Mahsum Ali r. Niyabatkhan, 18^ P. R., 145 

Mail V. Maxwell, 107 111., 554 

Maine Moilar v. Inlam, 1. L. R., XV Mad., 355.. 

Maksud Ali v. Nargis Dye, I. L. E., XX Cal., 322 

Maktom r. Imam, X B. H. C. B., 298 ... 

Malford r. Stalzenbaok, 45 111., 308 
Malloney r, Horan, 10 Am- Hep. 335 ; 49 N. Y., 116 
Maloney v. Dewey, 11 Am. Si. Rep. 131 ; 127 111.. 395 
Maloney v. Dewey, 19 N. 1C. H., 84S 

Mallory r. Riggs, 39 \. W. 11., 886 ; 76 Iowa, 748 

Mamat. Bam r. Bapu Ham, 1. L. R., XV Cal., 159 

Manappa .Muduli r. MoC'artby, I. L. R., Ill Miid., 192 
Manohha Ram v. Unibji Pragjee, liom. S. C. 181 
MandeTille e. UeyiioldH, 68 N. Y.. 528 

.Manigault. e. Hohues, 1 Bail, Kq., 283 

Manju Nath e. VeukaieKli Goviud, 1. L. H., VI Bom., 54 
Maiikiu V. Ohandlor X’ <’o. 2 Broak.. 125 
Mann o. Han Ham. I Borr., S4 

Maun e. Hoberts, 11 Boa.. 57 

Manohar BhiTrnv, fl B. 11. C K., A. C., 37l 

Man Singh «. Naravan Das, 1. L. B., I All., 480 

Marchbankn /•. Bankh, 44 Ark.. 48 


Marix e. Franke, 9 Kan.. 132 

Murkel r. Kvaii.s. 47 Ind.. 326 
Markhan e. Burlington Ins. Co., 29 N- W. U., 
Markham e. I’homjisou, 23 Da. Ann., 686 
Marriot v. Hampton, 2 Sni. L. (5i. 373 ... 
Marriott v. Hji-nipton, 7 T- R. 209... 

Marsh V- Conquest, 17 C. B. (N. S.) 418 .. 
Marsh r. Keith, 1 Dr. <V Sm. 342 .. 

Marsh v. Pier, 26 .Vm. Deo. 131 ; 4 Rawle. 273 
Maitihall Shafter, 32 Cal. 176 ... 

Martin Cobh, 77 Tfx. 544 
Martin Darling, 78 Me. 78 
Martin n. lOllorbe, 76 Ma. 326 
Martin «■ Goodn, 32 Ain. St. Kep. 799 ... 
Martin e. Kennedy, 2 Bos. P. t)9 
Martin Lawrence. 1. L. R., lA^ Cal., 665 
Martin f». ’I'ally, 72 Ala. 23 
Mason v Alston, 51* Am. Deo. 516; 9 N. Y. 28 
Mason Kldred, 6 VV^ull. 231 


435 ; 69 Towa, 515 


• • • 


» • • 

• t • 

• • • 

t * • 


PAC» 

S7 

.. 314 

130 
646 (Jd.) 
22 

3^, 352 
107 (Ad.) 
88 (.4(J..) 
... 894 

076 (Ad.) 
... 248 

616, 666 


• k * 


» • • 


* • 


476, 484 
167 
... 465 

... 253 

57, 296 
.. 255 


. . 498, 760, 762 
2t»4 

... 092, 693, 700 
412,416 

149 

... 71n(Ad,) 

465 


• • • 


* • a 

• t • 


130 (Ad.) 
... 169 

153 
81 

.. 2 , 76 
350 
... t;i8 

5 

56(-L/.) 

373 
5l6(A/i.) 
198, 2J(;d 
JS9 (.Id. ) 
12 

... 32} 

224, 451 
3S 
743 


V. Messenger, 17 Iowa, 2<>1 ... 

isettB Mutual Life Instiranoe Co., v. Chioago & B. 
Masser v. Striokland, 17 Am. Deo. 668; 17 Serg. & K. 354 
Massey V. Burton, 27 L. J. Ex. lOl 
MaS'iio r. Watts, 6 Crunch. 148 ... 

Masson r. Saloy, 12 La. Auu. 776 
Malta r. Radhukisen, 1889 P. K., No. 5 
Hasten r. Dlooti, lOl N. Y. 153 ... 

Mathappa Chetti r. Cheliappa (.'hetti, 1. L. R., 1 Mad., 196 

Matbene r. McIntosh, 40 Wis. 120 

Mathews r. Lawrem-e, 43 Am. Dec. 666; l Denio, 212... 

Mathive r. Molntosh, 40 Wis. 120 

Matter of Dodge Mfg, Co. 77 N, Y. 161 .. 

Manle v. Murray, 7 T. E. 278 

Maxon r. Sawyer, 13 Ohio, 196 


Co. 


13 Fe»l. Rep. 86 


355 

38; 


56(^ 

345, 

420(. 

734, 

... 420 (Ad.). 4bl(^ 

3b6{Ad.) 

682 



C OF 


^ . r. Clarke, 389 Mass. 112 

'M.Bkjt ez partCy 12 Q. B. D* 497 ... 

IMay, fa rs, 25 0h« !)• 286 ... ••• 

Mayamal r. Bela Ringh, 1890 P. B., No- 121 ... 
Mayashankar t'. HariahaTikar, !• L. B*» X Bom-) 661 

Mayer r. Hover, 81 Ga. 808 

Mayers e. Oormwell, 51 Cal. 482 

Mayhew r. Tullooh. IV Al\ H. C. R., 25 

Mayor of London r. Cox, 2 H. L. 239 

Mayor of York r. Pilkingtou, 1 Atk. 282 

McAllister v. Brooks, 88 Am. Deo. 282 ; 22 Me. 80 ... 

McCaffrey r. Carter, 125 Mass. 380 

MoCall r. .lones, 72 Ala. 368 ••• ••• *•* 

McCauley v. Fulton, 4 Pac. R. 170; 44 Cal. 855 
McCalley r. Wilburn, 77 Ala. ,549 

MoCardy r. Banghmam, 48 Ohio, 78 

McClanahan v. West, 100 Mo. 309 

MoCleary r. Menke, 109 111. 294 

McClelland r. Moore, 48 Tex. 355 

McCormick r. McClure, 89 Am. Deo. 441 ; 6 Blatobf. 466 

McCormick v. Pa. Cen B., 49 N. Y. 308 

McCoy r, Ayres, 2 Wash. 203 

McCoy r. McCoy, 29 W. Va. 794 

McCracken r. Flanagan, 24 N. Y, 489 ; 62 Hun. 614 ... 

MoCrilliH 7\ Harrison Co., 68 lo^a, 592... 

MoCrimmn v. Cooper, 37 Tex. 423 

MoCrory r. P«rkfl, 18 Ohio, 1 

McCullough »*. Ilellman, 8 Oreg. 191 ... 

McCurdy r, Baughman, 43 Ohio, 78 

MoCutchen r. Miller, 81 Miss. 65 

MoDade r. Burch, 60 Am. Dec. 407 ; 7 Ga. 559 

McDaniel r Unghes, .8 East, 867 

McDermott 7-. Strong, 4 .lohns. Oh. 087... 

McDonald ?». Alobilo L. Ins. Co*, 66 Ala. ^8 
McDonald r. Prescott, 90 Am. Dec. 517 ; 2 Nev. 109 ... 
McDongh’s Succession, 24 La. Ann. 33 ... 

MoDougall V. Knight, 25 Q. B, D. 1 

MoDougall f7. Paterson, 11 C. B. 756 

McEvoy e. Bock, 34 N. W. R. 740 ; 87 Minn. 402 

MoEvoy e. Trustees, 88 N. J. Eq. 420 

MoEwan v. Zimmer, 31 Am. Bep. 333; 88 Mich. 766 ... 
MoFaddin r. Preston, 54 Tex. 408 ... 

McParlane u- Cushman, 21 Wifl. 401 

McParlanr t». Derbisbire, 8 Q. B. 12 

McG avock v. Pollack, 14 N. W. B. 669 j 18 Neb. 536 ... 

McGill, Ezpnrte, 6 Tex. App. 498 

MoOilton V Lone, 54 Am. Deo. 449 ; 18 III. 486 

MoGilvray v. Avery, 30 Vt. 638 

MoGlawhorn Worthington, 3 S. B. B. 633; 98 N. C. 199 

McHenry f». Lewis, 31 Ch. D. 202 

McIntosh e. Lown, 49 Barb. 660 ... ... 

McKay Gordon, 34 N. J. L. 2®6 

McKay «. Kilburn, 42 Mioh. 014 

MoRini V. Duane, 137 Mass. 195 .. 

McKinley 7 . Tuttle, 42 Cal. 671 ... ... ... ••• 

MoKintosh a Gill, XII B. L. R., 37 ; XX W. R., 358 

MoKintosh v. Smith, 4 Macq. 913 

MoKnigbt r. Bell, 135 Pa. St. 868 

MoKnight v. Dovlin, 11 Am. Rep. 715 ; 63 N. Y. 899 ... 

MoKnight r. Dunlop, 4 Barb. 86... 

MoLaughlin r. Bank of Potom, Ac., 7 How. 280 

MoLauglin e. Hill, 6 Vt. 20 

McLean v. Meek, 18 How. 16 

MoLemorc v. Ohioago B* 0o.| 68 Miss. 514 ... 


» • • 

• • • 

• • • 


• • • 

• •• 

» • • 

• » • 

• • • 


• • • 

• •• 

« • • 

• • • 


• • • 

• * * 

• • • 


• • 

• •• 


• •• 

• « » 

• * « 

• • « 

• •• 

• • • 


* • « 

« * • 

• • • 


s « » 

• • • 

V S • 

• • • 


• •• 

• • • 

• • • 


• C# 


• • « 

• • • 

f • • 

• tc 

• • • 


sc« 


k # • 

• • • 


» • • 

• i • 

• • t 

• » « 

* • * 

• •• 

* •* 


* •• 

!•« 

* « < 

• « • 

• •• 

• •• 


211 


114, 


4t)8 

702 


467 
455 f A J \ 

••• 482 

... 


84 


• • • 602 

7i'B 
83 
4n7 

•• 181 
;■ 629 

350, 354 

660 
- 466 

... 374 

®8s (jld.) 
••• Il4 
597 


84 


661, 


87 


4f>2 


••• 55 
86 {Ag.) 

... ^3 

« [AAA 
^26c. 226/f 

056 



86 


TABLE OF CASES. 


MoTi®od NeT. 103 

MoMahan v. Geiger, 89 Am. Rep. 489, 78 Mo. 145 

McMahon t». Macy, 51 N. Y. 155 ... .»• 

McMoekin v. S^a^c, 9 Ark. ... ... ••. *•* •*• 

ti t». Hickman, 3"' W. Va. 705 ... ••• 

0 , First (’ongros^at'onal Society, 66 Cal* 105 ... 
r. H.iUm irk. 28 Tex. 157 

r Ti’otr Ion, 29 W* Va. <169 ... .•• ••• ** ••• 

M 'Onad** r. O'Soil, 1 Gr.ay, 68 

Ts Ap]»oal, 49 A.m. Rep* 692; IO4 Pa* St* 595 ... .*• ... 

V »*. 8orr(ii g^ 93 A.m. 333; 1 Neb. 124 
\ Johnson, 75 lovea, 165 ... ... ... ••• 

M Vev ■»'. M a ratt, 8 * Iowa, 132 .. 

Hf. V'..i:or Bopdy, 5*' .Am. t)ec. 6f»6; 31 Me* 314 

ms r. K alhack, 55 loWft, 1 10 ... 
leritt, 2 Paige (N. Y.) 4^2 ... 

1. KasBowjee Hevaohand, IV C* L. U*, 282 ... 

Ulocrih.on Tjoto, 54 Am. Dor*. 449 

l^fodway M fg. Co. Adams, 10 Mass. 360 ... ... 

Meer Mahomed r. Forbes, V W. R., (Aot X Rulings) 90^ 

Meerjah Janand r. K ishto Chunder, I. L. R., X Cal., 507 

]Vf eheroonissa v, Hor Chum, X W. R., 229 ,, ... ... 

Mehta Jethalal r. Jaraiatram, I. L. R., XTI Bom., 225 

V. Moliuo Iron. Works, 9 8. C. R. Trtl ; 131 U. 8. 352 
lis & Co. V. GraySon, I6 Am. St. Rep. 69 ; 88 Ala. 572 
1*. James, 6 Neb. 4i)(» ... ... ... ... ••• 

M'ei’ch ants* Bank Chandler, 19 Wis. 54i5 ••• ••• ••• ••• 

Merrian r. Baker, 9 Minn, 40 ... ... ... 

^lerrill r» Butler, 18 IVlieh. S.I4 ... ... ••• ••• ••• 

Morrill r. Curtis, 67 Me, 152 ... ... •*. ••• ••• 

Merrill v- Luke, 17 Am. Dec. 377 ; 16 Ohio, 378 ... ^ ... 

Merrill v. N. K. Tuh. Co., 4 Am. Rep. 548 ; 103 Mass. 245 ... 

Merrill >'• Petty, 16 Wall, 338 ... ... ... ... 

Merrill r. Suffolk Bank, r»0 Am. Deo. G49 ; 81 Me. 57 

M^errimau Baker, 22 N B, R. 992 ... ••• •• ••• ... 

"MeHsina 7'* Petrocochino, B. R, 4 1 « C* 144 ... ... ... ••• 

Metoalt'e ^'* Pal^crtoft, 2 Ves ^ Boa, 200 ... ... ... ... 

l^etiters r. Brown, I H* & C. 686 ... ... ... ... .. 

Iffewa Xiall v. Bhujlmn, XX I X IV. R., 213 ... ... ... ... 

Meyer r. Hearst, /5 Ala. H90 ... ••• ... ... ••• ... 

Meyer ^*. Ralli, B. R* 1 C. I • D. 3o8 ... ... •>. ... 

Michels r. Stark, 44 Mich. 22 ... ... ... ... ... 

Michiiran State Bank r. Hastings, 41 Am. Doc. 549; 1 Dougl. (Mich) 

Miukel r. llieks, 27 Am. Rep. 161 ; 19 Kan. 578 

Middlesex Bank r. Butman, 29 Me. 19 

Midland Railway Co. v. Martin, ["1893J 2 Q, B* 1/2 ... 

Mitrhcll »*• Sultan of Joliore, (1894) 1 Q. B. 149 
Mik ka t'. B1 um, 63 Tex. 44 ... ,, ... 

Miles r Caldwell, 2 Wall, 43 ... ... ... ... ... ... 

^liloR r. Oouchmim, I J* <1. IMarsh. ,j4,j ... ... ,,, ,,, 

Miles Befi, titl lovra, 168 ... ... ... ... ,,, 

MiBard r. Bogart, l9 Kan. 117 ... ... ... ... 

Millard e. Marmon, 116 lib 649 ; 7 N. E. R. 468 

y illard v. Railroad Co., 20 Hun 191 ; 86 N. Y. 441 

Miller r. County Commr's, 119 Mass. 485 

Miller f>* Foster, 76 Tex. 4/9 ... ... ... ... ... 

MillO" V’ Hall, 1 Bnsb* 229 .. ••• ••• ••• 

Miller Henry, 84 Pa. St. 8>i ... ... ... ... ... 

Miller Vt Kookuk R* H* Co., 63 Iowa, 680 ... ... ... ,,, 

Miller v. Sherry, 2 Wall. 237 ... ... ... ... 

Miller Van Loben Sols, 66 Cab 341 ... 

IdiBer r. White, 50 N. Y. 187 ... ... ... ... ... 

Mills t'. Com., 13 Pa. St. 627 ••• *•• 

tt. LiikfMtte, 118 Ind* 323 ... 


• t • 

• • i 

• • • 

• • • 


.. 20s 

.. 720 
409 
.. 527 

... 451 

182 

... 298 

... 53 

188 7*^9 

=2R0, 398 

••• 757 

• 378 

••• 

317 

676 

••• 682 
••• 467 

••• 61 6 

276, 477 

••• 162 


4,02 

... 206 
070(A/f.) 
••• ••• 293 

290(.4/7.) 
523, 677 

••• ... 1 99 

m{Ad,) 

••• ... 409 

••• 746 

549,582, 583, 594 

... 

• ... I80 

• • • • . 484 

407 

... ... 584 

... ... 41 4 

225 ... 37?t 

... ... 466 

... ... 547 

».. .. 6 '2 

... 372a, 3725 

• • • ... 451 

135(*4d.) 

••• ... 293 

yi 7 

• ... / 1 / 

412 


• •• 

• •• 
• •• 


• • • 
• •• 


• •t 

• » I 

• •s 


... 515 

.M 708 
... 130 

... 642 

... 728 

... 3721/ 
205(.4/f.) 

288 a 

... 209 



TABLE OF CASES. 


37 


PAGK 

.. 205 

.. 872// 
542 

444 , 


.. 718 

410, 470 


456 

476 


387, 


... 150 

... 736 

... 198 

... 407 

316(^<f.) 
56 


Milliken v, Whitebou^e, 49 Mo. 627 

Mills Pablio r. L.irrnbee, 78 Iowa, 97 

Jlilue r. ran Buskirk, 9 Iowa, 658 

W ilner- V. Shiply, 9i Mo 10»> 

]yf IiN»y < . Miiiiug C > , 48 M oil. 231 ... ... ... 

]\filwaukoe, &o., ti. R. CV». M Iwaukee A: B.R. Oo., 88 Am. Deu. 736; 20 Wis. 174 
»*. West, 95 Am. Deo. 3' 9 ; 38 Cl a. 18 ... ... ... ' ... ... 

ti r. Subram aiiya, L. K. XIV I. A. in'* ; I. L. R., XI Mad., 20 
Point R. U. o. Keep, 74 Am. Deo. 1:]4; 22 111. 9 
]yf irtiug Co. r. Defcrrari, (i‘l C.al. 100 

r Sbaffer, 124 Pa. .St 2“0 

jjirior r. L/m. & N. W. Ry. Co., 1 C. B. N. S. 325 
TVfiiior V. Walter, 17 Mass. 2.37 

jj^iBBour' P.ioitio Ky. Co. ’*. Reid, 8 Pao. R. 846; 34 Kau. 410 
]y[itohell r. Ate.u, I Am. St. Rep. 231; 87 Kan. 38 
IViitohell V. Briinco, 2 Paige Ch. 6fM> 

lyf itcliell V- Bunch, 22 Am. Doc. 009 : 2 Paige, (Nf. Y.) 606 ... 

Mitchell V. Hendor, 23 L. J. Q. B. 273 ... 

Mitchell r. Hudson, 23 h, .1 Q. B. 273 ... ... . . 

JVfit-chell tj. Insley, 7 Pao. R. 201; 33 Kan. 654... 

Mitchell ff. Libbey, 33 Me. 74 

Mitchell r. Mitchell, 90 N. C. 14... 

Mitohe 1 Pease, 7 Cush. 350 ... ... 

M»tohell «. Schoonov^er, 8 Ain. St. Rep. 2.S2; 16 Oreg. 211 ... 

Mitjheltreo r. Spark-!, I Scnrnp. 198 

Mitna v. Fuzl Rub, XIII M. 1, A. 573; XIV W. B., (P. C.) 15; IV B. L. R. 148 ... 

Witter /'. Messageriefl Maritirnes, 64 L. J, Q. B. 527 ... 

Moalo /■. Hollins, 3.3 Am. Doc 084 ; II Gilt & J. 

Mt)bavuck Hussein r. Slieo Gobind, XVIII W. R., 01 

Modhu Sooduu 9 . Cochrane, \'I C. L. R. 417 
Modhusuduu Koer f». Kakhal Chunder, I. L. R., XV Cal., l04 
Modhusudnn Shaba ©. Brae, I. L. R.. XVHI Cal.. 300 ... 
r. MofRtt, 69 111. 64l 

Mohammed Uosseiii r. Akhaya Narayen, XI B. L. R. Ap. 42 
Mohan Lair. Bilaso, I. L. R., XIV Ail.. 512 ... 

Mohau Lair. Ram Dial, I. L. R., TI All., 843 
Mohesh Mahto r. Shaik Pirn, L L R., II Cal., 470 ... 

Mobideen r. Pitohey, [1893] A. C. 1'43 .. 

Mohidin r. Muhammad Ibrahim, I M. H. C. R., 245... 

Mohima Chundni r. Asrailha Dassia. XV B. L. R., 251 
Mfihubut Mundiil r. Shooreiidro Nath Roy, IV W. R. N. C. C. K, 20 
Moiiun Lull r. bebee Dobs, VII M. I. A. 428 ... 

Moidin Rowther r. Ellaya Chiuidathil, VI 1. J. 464 

Mollcr r, Tuska, •’*'7 N. Y. 166 ... ... ... ... 

Molynoux r. Seymour, 70 Am. Deo. 062 ; 30 Ga. 440 
Momtaztioddeen Mahomed r. Rujkoomar Das, XIV B. L. R., 408 ... 

M^mdel r. Steel, 8 M. & W. 858 ... ... 75 yg gA 

Mooni Roy r. Raj Bunsi Koer, XXV W. R., 393 * “ 

Mon Mohiin Sirkar v. Secretary of State for India, T. L. R., XVII Cab, 908 X54 

Monoiiur L.all r. Gouri Sunku'’, 1. L. R., iX Cab, 283; XU C. L. R., 454 ... 

Monioe r. Douglas, 4 Sandf. Oh. 182 ... 

Montgomcr} r. Onrltou, 66 'J’ex. 3 'I ... ... 

Mtmtgomery r. Wasem, 116 Ind. 343 

Moon r. Crowder, 72 Ala. 79 ... 

Mooi-e r. JpflerB, 63 Iowa, 202 

Moore i*. Martin, 38 Cab 428 
Moore r. Neil, 89 Am. Dec- 303; 39 III. 250 
Moore r. Nowell, 94 N. C. 266 

Moore v- Philbriok, 5:^ Am. Dec. 642 ; 32 Maine, 102 .. 

Moore r. Tanner's, Am’^ 27 Am. Dec. 36; 5 P. B. Mon. 42 
Moore r. Tate, 10 Am. St. Rep , 71 2 ; 87 Tenn. 725 
Moore r. Town CouuO’l of Ed.j:e6eld, 32 Fed. Rep. 498 
Mootoo r. Verapah Chetty, XVII W. R., 243 ... 

Mootoo Vijaya r. Katatna Natohiar, XI M. X A* 50 ... 


...83 


\ I 


62, 122 


XXI W. B., 207... 


106 


.451, 461(Ad., 

• ... 405 

• •. 289 

625 

• ... 510 

• • • . 37 2 (' 

... 287 

... 815 

66 



o(P ojni^ 


UUftw. V. Manflur, 68 N. H. 27? 

Morgan Slddmore, 8 Abb. Ndw Oat. 92 

Morgan r, Thorne, 7 M. & W. 4nf) 

Moring r. Ablet, 52 Am. Rpp. 18R ; 62 Miss. 271 

Horo Abc^ji r, Narayan, I. L. B., XI Bom., 355 

Moro Ragban*^tb r. Balaji Trimbak, I. L. R., XIII Bom., 45 
Morrill r. Mo'' ill, 28 Am. St. Rep. 96 j 20 Or. 96 

Mo.t^ii t\ Baamgarten, Bourke, 128 Cory. 152 ... 

Mo;:.‘it t?. Dav'et, 5 Cl. & F. 163 ... ... 

Mori It r. Gentry, 89 N. C. 248 ... 

T*. Hand, 70 Tex. 481 

Mon a r. Hincbmai), 31 Kan. 729 

Mo /it r. M orange, 38 N Y. 172 

Moi St 9, Bex^or 1, 18 N. Y. 552 ... 

Mor*‘i* r. Reningtou, 1 Parson t Rf|. Cat. 387... ... 

Me. 1*8 V. Robinson, 8 B. & C. 196 

Moree 9. Kims, 131 Mbbh. 161 ... ••• 

Moreo I*. Pretby, 25 N. H. 382 , 299 
Morton o. Crane, 39 Mioh. 626 ... 

Morton r. Sweetser. 12 All. 131 ... 

Morton r. Webb, 7 \ t. 124 

V V, Oooke, 7 Keigh. 225 ••• 

r. .luliau, 81 Am. Oftc. H*; « K H. 85:. 
ingHii r. Ma*arS, I. L. R- XTI Cal., w71 .. 

r. MoO«llnuet., 5 Hill (N. Y.) 131 ; 7 Barb. 279 

Mnateu r. Olrott, 101 N. Y. 153 

r. Pabriean, 1 Oovn>. ’81 • 

Mononaiiil r. Badabbai, 

'Wnt.iram r. Bai Mancha, 187fi Bom. ?■ .I-. 

Would Williams, 5 Ad- & El- 4fi9 

Bfiiidunnitsa, 1. L* R*> A Viil v»ai., 

iTf.pvt:. •. Lnbengeir, 4 Watts. .390 

M. Rae »•. Mnttoon, 13 Piok. 53 ... 

•. Ram T)yal, VIIT B. L. R., 50 ... 

- man p. K,. No. f* 


PAOK 


• •a 


• • * 

• • t 


.. 56(il(2.) 

... ... 46 

648 

... 482, 475, 487 

861 


... 484 

622 (Ad,) 
305 (id.) 
188 (.-Id.) 

KOJ, 


... ... 87 

4:6, 430 

* • • ■ • • • • ■ 436 

.*« >*» 411 

677 (id.) 

384 (id.). 887 (id.), 414 
... ... ••• 400 

205, 228, 226 r 

66 (id.) 

827, 335 

... • 309 

... • • • 268 
... ... ... 4i39 


» » • 

» 00 

090 


386 ... 

, 1882 P. E. 


... ..OH 
104, 180 

61 


A • AV»t 


Mula Mai r. Uurniai, icn. - - - 
Mulcband n. Supmohnnd, I. L. B., I Bom., ^8... 

Mnldrowc.Norris. 2 Cal .74 

Mnljs* c. Nngar, Bom. S. C. 131 ... f, .,, u p » ,q 
M nlnk Faqsor Bnksh c. Manohur Dass, II All. H. C. B., .9 
Mnnoio r. Brown. 11 2 Tnd. 474 ... 

- T T jlitt 


• • t 

« * a 


(lirnc - • 

VniCal. 61 sXlC. L. R.n3 

Lall Pigne, X W. R., 379 ... ••• ••• 

w*.,!* _ 1 on jtrR. ll!3lXj.«. Q. B* el • •• 

iwnnme r. ri RiuKuwu, - — - - ^ 

Mnrari r. Bnbs, 1. 1 .. E*. Yl ^o^*» '"5 ... 

MnroWsnn c. White. 54 Tex. 

Mnrphy r. Lyons, 19 Nob. 6© ... 

UfntiMTr "RAsIIou. 1 J^nTiS* Cn* oW> 


1. A. 123 ; I 


690, 


... 428 

461 (id.) 
... 255 

... 161 
... 672 

240, 451, 465 

L. R.| 

• • • 

fit 

577 , 582, 584 

429, 4au^Aw.i 
... 468 

6e4(.Ad.), 704 


•«« 





TiLBLS OF CASES 


Huttokiunarappa v. Aramnga, I* L. R.| VIl Mad«i 145 
Myers V. Daris, 47 Iowa« 825 ... 

Myriok r. Selden, 36 Barb. 15 


Pias. 

148 

460 

704 


N 


Nabob of AicM r. The East India Co., Ves. 59 
Nagatbal v, Ponnusami, I. L. R., XVTII Mad.. 44 

Naixnudda v. Scott, III B. L. R. 283 ... 

iVallatambi Madalmr v. Formmfiini Pillai^ TV I. J. 229 ; I. L. R., II Mad., 400 

380, 668, 667, 668, 671 


• • • 

• • • 


3721 

668 

420 


Namasivaya r. Kadir Aminal, IV M. L. J. 31 ... 

Nandakumar r. Ishan Chandra, I B. 1^. R. A. 91 ; X W. R„ 130 

Nandkumar r. Radlia Kuari, I. L. U., 1 All.. 282 

Nandlal Dsms r. T^idas, I. Bom. 14 

Nanhoon Singh r. Tofanee Singh, XII B. L. R., 113 ; XX W. R., 33 

Nunu i\ Raman, 1. L. R. XVI Mad. 335 

Napton r, Leaton, 71 Mo. 358 

Narain Das r Faiz Shah, 1889 1’. R., No. 157, E. B 

Narain Das r. Kotumal, 1883 P. R.. 132 

Narain Das Newton, VI All. H. C. R.. 43 

Narain T)at r, Bhairo Buklisk, I, L. R., Ill All.. 189 .. 

Narasanima r. Kanay, T. L. R.. TV Mad., 134 

Narasayya r. Venkata Krishnayya, 1. L. R.. Vll Mud.. 397 

Narasidavur r. Naraua Kaundan, 11 M, H. C. R., 440 

Narasimma Chariar r. Sri Kristna Tata Chariar, VI M. IT. C. R. 449 
Sarasingu Ran r. Venkatanarayana, J. L. R., XVI Mad., 481 

Narayaii r. Pandurang, XTl B. II. C. R.. 148 

Narayanan r. Narayanan, I. L. R.. XV Mad.. 69 

Narayaii r. Pandurang, I. L. K.. V Bom.. 685 

Narayan Ramchandara r. Parashram Moreshvar, 1878 Bom. P. .1. 44 

Narayan Sadanand r. BalkriKhua, IX R. H. C. R.. 413 

Narayan Vitho Parah r. Krishnaji Sadashiv, 1. L. R.. X Bom.. 233 .. 

Narbheram r. Naviudram, V B. H. (1. R.. J, C,. 46 

Narinjan Das r. Ram Kishen, XIV P. R.. Cr. 85 ; 1879 P. R., No. 32 

Naro Balyant ?•. Ramchaiidra, I. L. R.. XIll Bom., 32(1 

NaroHari v. Anpunjahai, 1. L. R.. XT Bom. 160 u : 1874 Bom. P. J. 218 

Nash r. II unt, IIG Mass. 237 

Nashville R. Co. r. I^nitod Stakes, 1 *13 U. S. 261 

Nasratullah v. Mujibullah, J. L. R.. XIIT All.. 309 

Nathans®. Hope, 77 N. y. 420 

Nathu Singh r. Rura, XVI P. U., 23 

Nave V. Adams, 28 Am.iSt. Rep. 421 ; 107 Miss. 4H 

Neale 7-. Ellis, 1 D. do L. 163 

Necome r. Light, 44 Am. Rep. 604; 68 Tex. 141 

Neorbhoy Singh r. Rampershad Singh, XVIIl W. R.. 263 

Nehal Singh v. Chunda Singh, 1890 P. R., No. 140 

Nehora Roy r. Radlia Pershad Singh, IV C. L. R. 358 ; 1, L. R. V Oai ’64 

Neillcy r. Neilley, 89 N. Y. 36 J 

Nemehand ®. Savaichand, I. L. R..’ V Bom. 84 (w) 

Neve??. WesRm, 3 Atk. 657 ... 

Newburg r . Munshower, 23 Am. Rep. 769 ; 29 Ohio, 61 7 

Newby®. Colt’s Firearm Co., 7 Q. B. 293 

Newby r. Van Oppen, 7 Q. B. 293 

Newcomb r. Newcomb, 26 Am. Rep. 222 ; 13 Bush. 544 ... 

Newcomb®. Peek, 44 Am. Dec. 340 ; 17 Vt. 302 

Newcome r. Light, 44 Am. Rep. 604 ; 58 T«x. 141 

Newington 7-. Levy, L R. 6 C. P. 180; L.R. 5 C. P. 607 ’* 

Newman r Chapman, 14 Am. Dec. 766 ; 2 Rand. 93 
Newman r. Hammond, 46 Ind. 119 
Newman v. WaU'rman, 53 Am. Rep. 310 -63 Wis 612 
New Port Bridge Co. 7-. Douglass 12 Bnnh. 673 
Newton r. Egmont, 5 Sim, 180 
Ney r. Swinney, 36 Ind. 464 


t • • 

» » • 


394(.^d.) 

288 

190 

266 

310 

660 

668, 660 
...133, 148, 160 

409 

566 

68 

134, 147 
>.. ... 316 

290 

260 

621 

.. 647 

.. 305 

189, 212 

297 

244, 256 
245 
317 

...348, 362, 8,63 
618, 646 
11,12, 416 
... 138 

.. 127 

... IOC 
12 
61 
177 
... 664 

388U(i.) 
... 31« 

... 174 

.. 419 

m(Ad) 
... ••. 265 

679 

.«• ••• ••• 

40.- 

368 

369, 870 

426, 436 

466 

387, 3m Ad.), 414 (Ad.) 

105, lOti 
... tmiAd.),696(Ad.) 

*7S(Ad:) 

515 

.'.V 372rf, »72«( 

... 211 

43S 


• * • 

• •e 

» • • 

% • • 

• • • 



40 


TABLE OP CASES. 


L. R. XII T. A. 171 


Vin C. L. R.. 257 


Niamut Khas r. PhadnBuldia, 1. L. R.^ VI Gal.. 319 
Kiaznlla Khan r. Nazir Begam, 1«92 All. W. N. 240 ... 

Niboyet r. Niboyet, 4 P. D. 1 

Nioboll r. MaHon. 21 Wend. .339 ... ... 

Niohoia 7*. Dibrell, 61 Tex. 539 

^^ioklin r. Williams. 10 Ex. 259 .. ... 

Nidhi Lai »•. Mazhar HaBain, T. L. R., Vll All., 230 ... 

Mxeld r. Burton. 49 Mich. 53 
NielHOn, 131, E. S. J76 ... 

Nibal .vingh w. Kaman, 1K8S P. R.^ No. 9 ..... 

Nilakant Banerji v. Surenh Chandra, I. L. II.. Xll (’al., 414 
Nill r. Conipan‘t, 79 Am. Dec. 411 ; 16 Ind. 107 
Nil Madhub r. BrojoiiaUi, I. L. R., XXI Cal., 236 
Nilmonoc Hingh V. Thmii* Ctiundcr, IX W. K‘., 121 
Nil Money Singh v. Hcera IjhU Dubk, 1. L. R.. VIT Cal.. 23 
NiJo RamcliHiidra v. Govind Ballal, T L. B., X Bom.. 24 ... ... 

Nilvaru f>. Nilvaru, I. L. R.. VI Bom.. 110 
Nirman Singh «. Pliulman Singh, 1. L. R.. I \' All.. 05 
Niahadiney J)(»hmcc v. Cally Krisio Ghowe, C<a*. 24 
Nityanami r. Suiiiia. v. Kanhinath Naiyalnnkar, V W. R, 20... 

Nobin (-handr/i r. Magantaia Dawsya, 1. L. H...IX Cal.. 924... 

Nobin Chiinder v. Mookta Soondureo, \T1 B. L. R., Ap. 3s ; XV W. R.. 309 
Nobin ChundiT Nim Chand, VII W. R., 191 

Nobm Chunder Dey r. Tlie S<‘< jvtury of State f<»r India. I. L R.. 1 Cal.. 11 

Noble®. Merrill, 4H Me. 140 

Nobo Doorga Dawi ®. Koyz Bux, I. L. R.. 1 Cal.. 200 : XXIV W. R.. 40... 
Nodinn 7’. Groentield, 31 Am. Ik'c. 303 ; 7 Paige. 544... 

Noel V. KobiiiHon, 1 V('r. 90 

\onoo Singh v. Anand Singh, I. L. R.. XII Cal.. 291 

NorriH v. ChumhreH, 2U Beav. 240 ; ;;0 L. d. Ch. 285 

North®. Mudg(', Si Am. Dee,. 441 , 13 Iowa, 490 
Northampton r Smith. 11 M(*ie. 300 

North Carolina r. I’l'inple, 131 C. S. 22 

Northeutt e. Lemerv, H Or. 317 
North MiNHouri R. R. Co. r. Akers, 4 Kan. 453 

Norton r. Hirgr, 35 (\)nn. 25(» 

Norton 7'. noiierty, 03 Am. Dec. 758 ; 3 Gray. 372 
Norton r. FloriMice Land (Jo., 7 Ch. |). 332 
Norton r. Huxley, IS Gray, 290 ... 

Nouvion r. I'Veemaii, 15 Ap. Ca. 1 
Novelli c. Ronh, 22 B. A: Ad, 757 

Nowla Deina ?•. Bala Dharmaji, 1. L.R.. II Bom., 91. . 

Noyes 7’. Butler, 0 Barb, 013 
Nutlur M«‘rdh.‘i r, llam Ijal1,X\" AV, R., 308 
Nugonder (Jhunder Chose®. Kaminee Do‘<see, .\1 M .1. A. 241 
Nund Lall r. .Ahoo Mahomed, 1. L. U., A’ Cal.. 597. ^ C. L. R. 45 
Nundo Lall r. Bidhoo Alookhy, 1. L. R.. XllJ Cal., 17 

Nundram r. Kashee Pande,lA^ Beng. S. D. .A. Sel. Rep. ; IIT Beng. S. D. A. 

1^(^1 . 1 i ^ ^7 . 3 1(1 ... ... .. ... ... ... ... 

Nur Muhammad r. .lamun, 1890P. R. .No. 153 


PAOX. 

... 148 

... 186 
529, 604 
677(u4d.) 
69 


638 
285 
62b 

2m 

273 
714 
144 

116^//) 

636 


23, 


143 
103 
140 
.. 105 

351 
... 238 

749 
108 
.. 171 

... 372q 

202 
10 

l92L4d.) 
.. 321 

628, 670 
334, 336 
... 127, 102, 744 
384 

222 

426 

412 

6845, 716 
... >*• 62b 

682 
.72(.4d.) 

... ... 577 

562, 567 

2 8 

443, 658 

713 

191 

006 

143 

257 
20 


Oakey r. Hicken, 12 La. Ann. 11 

Oakley e. Aspinwnll, 3 N. Y. 547 

Oakley r. Pegler, 40 N. AV. R. 920 ; 30 Neb. 628 

O’Boirne r. Lloyd, 43 N. Y. 248 

Ober r. Gallagher, 93 U. S. 199 ... 

Obhoy Chum v, Bhoolnm, XII W. R., 524 
Oceanic S. T. N. Co. ’ . Compania, T. E. 30 Am. St. 
Oolmenbcin *•. PajHilier, 8 Ch. App. 700 

0*(Joiinor »•. Araruey, 10 Gray, 231 

O dea V. O'dea, 101 N. Y . 23 

Ogden r. Folliot, 3 T. R. 733 ; 10 Wheaton, 123 ... 


309 (Ad.) 

386, 414 (Ad.) 

.. .. ... ... ... 461J 

••• ... ... ... 660 
... ... ... 676(Ad.) 

27t 

Rep. 085’,’ 134 N. Y. 461 235 

556, 584, 694 

623,621 

... ... 375, 635 

... ••• 599 


• • t 


• •a 

••• 



TABLE OF CASES. 


41 


Ogflo Bakor, 21 Am. St. Tlep. 8^6 ; 137 Pon. St. 378 
O’llara r. McOounrll, D3 IT. S. 150 .. .. ... 

Oklioy Co(»mar v. Maliatap Chiindor, I. L. R., V Cal.^ 24 
Olcott i’. Little, 9 N H- 259... ... ... ... ... 

Oldham v. Ledbetter, 1 How. (Miss) 43 

Olesou T*. ]Memliew, 40 397 ... ... ... ... 

Oliver?*. Holt, 46 Am. JDk*.. 22'^ i 11 Ala. 574 ... 

Oliver?*. Markaiida.,*!!! M. L. J. 2G3 
O’Neal V. Browu, 2 L Ala. 82 

Oneida County Bank ?*. Bonncy, 101 N. y,173 ... ... 

Ooma Soondureo r. Hopin Bidiaree, XlII W. K., 292 ... 
Orde t*. Skinner, L. ii VII I. A., 197 ; 1. L. R., HI All., 91 

O’tl'ully ?*. Nicholson, 45 Mo. 169 ... 

Orniolade ?*. Coke, Cro. Jac, 354 ... ... ... ... 

Orr-Kwing ?*. Orr-Ewiiig', 9 Ap. Ca. 34 ; 22 Oh. 10. 456 
Orthwein ?*. Thomas, 11 Am. St. Rep. 159 ; 127 III. 5,54 
Osbonio r. Williams, 40 N. W. Rop. 165; 39 Minn. 3t53..« 
Osborn r. Cloud, 23 Iowa, 104 ... 

C)sbom V. Sutton, 9 N. E. R. 410 ; 108 Ind. 443... 

Osf^ood ?'. Mag’uire, 61 N. Y. 521 

OstraTuler ?*. IJnrt, 130 N. Y. 406 ... ... ... 

Oultoii V. Rade.liffe, 1 A]). Ca. 281 ; 9 C. P. 189 ... 

Ottorson ?*. Middleton, 102 Pa. St. 78 ... ... 

Outram ?'. Mon'wood, 3 T. R. 346 ... ... ... 

Overstreet ?\ Davis, 24 Mis.s. 393 ... 

Overtoil ?*, Cranford, 78 Am. Doc. 244; 7 J. \j, 415 
Owen r . Stato, 7 Niib. 108 ... ... ... ... 

Owens 1 *. Cotzion, 4 Dill. 43S ... ... ... ... 


; VII C. L. 


PACtB 

486 

... 166 
617 
746 
204 
114 
... 665 

277 
631 

... ... 419 

R. 295 ; ... 

IV I. J. 479, 348 
457 
.. 125 

335,336 
185, 200 
.. 625 

... 435 

516 {Ad.) 
... 172 

... 411 

...4,43, .52d, 158 

460 

37i 

4GG 


Pachaoni Awnsthi ?*. Tlahi Bakhsh, T. L. R., TV All., 478.,, 
Padaya(5hi ?*. Vithiling'a, 1. L. R., XV Mad., Ill ... 

Paji^e McK('e, 06 Am. Dee. 201 ; 3 Bush. 135 ... ... 

Pa^f't ?*. Ede, L. R. 18 Eq. 1 18 ... ... ,,, 

Paiilwaii Singh ?*. Risal Singh, I. 1 j. H., TV AIL, 55 
Paigi Slieonarain, I. L. K., VJII AIL, 78 ... 

Paine Root, I’Jl 111. 77 

Palamal ?*. Maya, 1890 r. R., No. 146 ... 

Palaski Co. Stuart, 28 Gratt, 879 

Palmer r. Iluss^'y, 87 N. Y 303 

Palmer ?*. Poters(m, 1 N. W. IL 73 ; 46 Wis. 401 ... ,,, 

Paudo orang v. IhJiimbhat, Boni. S. C. 196 
Param SiiiL’h r. Lalji Mai, 1. L. K., J AIL. 403 ... 

Parbhu Lul r. Myliio, 1. L. R., XI V OaL. 401 ... 

Parekh Ramdiorr. Bai Vakhat, I. L. IL, XI Bom., 119 ... 
Pari Mai ?*. V'asanda Ram , XII F. R., 71 ; 1877 P. IL No. 33 
Park Gab* Iron Company ?*. Coates, L. H. 5 P. C. 634 

Parker?*. B' te-her, 1 3S. E. K. 314; 87 Ga. 110 

Parker ?*. Coleord, 12 N. 11. 80 

Parker >*. Starr, 33 N. W. Rep. 424 ; 21 Neh. 680 

Parker ?*. Ket, 1 Ld. Baym. 658 

Parker ?*. Tin* Simla Bank Corporation, P.R. No. 34 of 1878, 
Parkburst ?*. Berdell, 6 Am, St. Rep. 384 ; llO N. Y. 386 ... 
Parkhurst ?*. Summer, 56 Am, Dee. 94; 23 Vt. 5.3rt ,,, 

Parks r. Jackson, 25 Am. Dee. 6.56 ; 11 Wend, 442 

Parmalee ?*. Wheeler, 32 Wis. 429 

Parr?*. State 17 Atl. R‘p. 1(*20 

Parry v. WvKulsoii, 84 Am. Dec. 51 ; 33 Mo 317 

Parthasaradi ?*. Cliinna Krishna, I L. R., V Mad., 304 ... 
Parvati ?*. Kisiiusingh, I. L. R., VI Burn., 567 ... 

Pasewalk ?*. Bollinan, 26 Am. St. Bep. 399 ; *29 Neb. 519 
Pascal, pff'itt', 1 Ch. 1) 507 

Pater. Shafer, 19 Ind. 173 .. 

Pathuinar. Aiyssa, M H. (\ Su. Ap. No. G]9of 1883 


Civil 


• 458 

... »»• 23 

33, 337 

321, 335 {Ad.), 330 
... ... 45 

208 

728 

104, 160 

... ... 425 

... 05{Ad.) 

459 

... .«• 266 

79 

205 

.M. ... 192 

... ... 94 

... ... 471 

400 

677 (.4 d.) 
... ... 169 

478 

... ... 355 

... ... 176 

... ... 226r 

709, 751 

682 

160 

168, 467 
31, 32 

715 

226A 

362 

293 

6JS 



42 


TABLE OF CASES. 


Patnam V. New Albany. 4 Biss, 366 

Patrick v , Shaffer, 94 N. Y . 423 

Patrick r. Shedden, 2 El. & B1 . 14 . . . 

Partridge v. Oopp, Amb., 696 ... 

Pattaravy v, Audimula, V M. H. C. R., 419 ... 

Patton r. Oaldwoll, 1 Ball. 419 

Paul Arnold, 29 Ind. 197... ... ... ... ... 

Paul r. Burton, 32 Vt. 165 

Paul V, Roy, 21 L. J. Ch. 301 

Paul r. Smith, H2 Ky. 461 

Paul V. Willis, CO Tex. 261 

Paul r. Witman, 3 Watts, & 8. 409 

Paxton V, Daniell, 23 Pac. R. 441 

Peabody r. Hamilton, 106 Mass. 217 ... ... 

Peacock r. Hell T Smmd, 73 

Peak t?. Ligon, 10 Yorg. 

Peale r, Pliipps, 14 How. 372 

Pearce r. Atwood, 13 Mass. 324 

Pearce r, Alncy, 28 Conn. 644 

Peary Lall r. Komal Kishorc, I. H. R., VI Cal., 30 

Peary Mohim r. Ali Shoikli, 1. L. II., XX Cal., 249 

Pease r. Whitten, 31 Maine. 117 

Peck?’. Culberson, 104 N. C. 426 

Peck r. Essex Froodholders, 21 N. J. L 05G ; 1 Zab. 658 .*• 

Pock V. Hibbard, 62 Am. Doc. 005; 2G Vt. 702 ... 

Peck fltaiuiLss, 7 How. C24 ... ... 

Peck r. State, 33 Am. St. Rop. 738, 137 N. Y". 372 

Peck r. Strauss, 33 Cal. 685 

Po(5l r, .luTiuarv, 37 Am. Hep. 27 ; 35 Ark. 331 

Pendleton r. Wee-d, 17 N. Y. 72 

Peninsular and Oriental Steam Navigation Company r. Secretary 

T Hourko IGG; V B. H. C.R. Ap. 1 372p 

Peninsular Ry. Co. r. Howard, 20 Mich, 25 

Poniston r, Somers, 15 La. Ann. 679 ... 

Penn r. Lord Haltiinoro, 1 Yes. Sr. 444 

Penn r. Lord Haltimore, Notes to 2 Lead. Cas. Eq. 1806 

Ponnoyer r. McConnnugby, 14*) U. S. 1 

Pvnnofin' v. AV-//’, 95 U. S. 714 

Pennsylvania R, Co. r. Buquesno Boroyugb, 46 Pa. St. 223 ... 

Ponnybecker r. McDougal, 48 Cal. 160 

Penol)soot R. R. (\,. r. Weeks, 62 Maine, 466 

People r. Haker, 32 Am. Rep. 274 ; 76 N. Y. 7S 

People c. Cassels, 5 Hill. 164 

People r. Corner, 59 Hun. 290 

People r. Bemiisoii, 84 N. Y. 272 

People r. Downing, 4 Sand. 189 

Peoi'le »•. Holladnv, 27 Am. St. Rep. 186 ; 93 Cal. 241 

People r.IIagar, 62 Cal. 182 

People r. Harrison, 82 111. 84 

People r Jo.se Raman, 27 Cal. 73 

People r. Johnson, 97 Am. Deo. 770 ; 38 N. Y. 63 ... 

People V. Morceiu, 38 Am. Dec. 644 ; 3 Hill (N. Y.) 393 

Peoples Miles, 66 Cal. 401 

Peop er. Platt, U7N.y. 159 

People r. Rowe, 4 Park. Cr. 253 

People r. Sturtevnnt, 69 Am. Dec. 536 ; 9 N. Y. 263 

People V. Smith, 93 Cal 490 

People r. Williams, 24 Cal. 31 

Peop e B Sav. Bank v. Hodtrdon, 46 Cal. 98 

People s Sariup Bank r. ’Wilcox, 2 Am. St. Rep. 894 ; 16 E. 1. 258 

People e. Talmace, 6 Cal. 25(i 

Pepper r Donnelly, 87 Ky. 269 

Percy i>. Poole, 86 Conn. 102 

Periaaami Tevar, II C. L. R. 81 i;.’ 

Perkin w. Proctor and Green, Wils. 382 


PACK 


• f • 

• •• 


... 69(.4(i.), 


• • • 


O’tl 

719 


309 

289 

677 


• • • 

• • • 

• • • 

» « • 


34 C 


... 470 

... lOH 

i r.Q 


384 

... .1. ... GO o 

... ... ... 517 

220(.4rf.) 

... ... ... 466 

... ... ... 491 

... ... 447 

of State for India, 

... ... 372^, 372fi 

357. 386 

12 .> 

339 


... 

• • t 

• • • 


• • • 

• • • 


• tt 

• • 0 


• •• 


... 220fi 

377, 463, 532, 558, 608 

372 i 
2!)3 
42H 

374, 375, 535 
... 440 

. 372// 

222, 372d 
I ... 486 

108, 208 
... 442 

. ... 743 

f ... 385 

63, 130 
108{.l//.) 
, ... 372if 

348 
466 
242 
208 
384(.4flf.) 
... 108 
427, 441 
... 732; 
...118(Arf.), 114(^/f.) 

• •• 1 ) 
172 


0 0 0 

0 0 0 

• 0 0 

» 0 t 

0 0 0 

• 0 0 

0 0 0 

10 0 

000 

• 00 

• 0 0 


0 0 0 

• 0 0 
• •• 
0*0 


0 0 • 


001 


0*e 



TABLE OF CASES. 


43 


PerkiuB v, Parker, 10 Alien, 22 

Perkins v. Hich, 12 Vt. 696 

Perkins t>. Walker, 19 Vt. 14^ 

Perrine r. Farr, 22 N . J. L, 366 

Perry ?’.*I)ic’ker»oii, 39 Am. Hep. 663; 85 N. Y. 345 
Perry v. Harring^ton, 37 Am. Dec. 98 ; 2 Met. 368 
Perry v. Mills, 76 Iowa, 622 

T> • o: V .. t t t) 


PAGB 
108(Arf.) 
... 229 

37, 128 
... 2386 
... 65G 

... 661 
... 661 


Pertabnarain Singh r. Trilokinath Singh, I. L. R. XI Cal. 186 ; L. R. XI A. 191 ... 190 

Peruvian Guano Co. v. Dreyfus, 1892 A. C. 166 ... 133(i^c^.) 

Peter r. Sohlosser, 81 Pa. St. 439 292,293 

Petfsrson i\ Lathorp, 34 Pa. St. 223 163, 221(^d.) 

Petree r. Bill, 2 Bush. 62 706 

Pfirrman V. Wattles, 49 N. W. R. 40 ; 86 Mich. 264 460 

Phagoona Moyoe, 1864 Cal. S. D. D. 463 262 

Phelps r. Winona, 36 N. W. R. *.:73 677(Ad.} 

Philipson r. Etirl of Egremont, 6 Q, B. 587 : 6 Ad. & C. N. S. 587 189, 486 

Phillips r. Berick, 8 Am. Dec. 299 ; 16 Johns. 136 661(Ad.) 

Phillips r. Eyre, L. R. 6 Q. B. 1 ... 327,387 

Phillips r. Hunter, 2 IT. Bla., 402 546 

Phillips V. Quick, 68 111., 324 678(Ad.) 

PhilpoH r. Aslett, 2 Sm. L, Ca. 373 (Note) 81 

Phosphate Sewage Company r. Molleson, 4 App. Cas.,801 64 

Phuudo Jangl Nath, I. L. R., XV All., 327 31,176 

J’ickett V. Ferguson, Am . Hep., 546 ; 45 Ark., 177 6846 

Pico e. Cohn, 25 Am. St. Rop. 169 ; 91 Cal. J29 ... ... 489 

Picor. Webster, 12 Cal., 140 236 

Picquet?'. Swan, 5 Mason, 43 374,378 

Pierce?’. Carlcton, 54 Am. Dec., 405 : 12 111., 358 204 

Pierce v. Bosten, 3 Met, 520 372^ 

Pierce r. DoluTnaier. 1 N. y. 17 88i (Ad.) 

rierco Wtiude, [I Mo. Ap., 364 702 

Pierro r. St. Paul Ry. Co., 37 Minn., 314 ; S. C, On Appeal, 12 Am. St. Rop. 

673; 39 Minn. 461 ••• ••• ••• ... ... 632, 667 

Pike V. Iloare, 2 Eden, 182 321, 328 

Pilley r. Rohiiibon, 20 Q. B. D., 155 743 

Pine r, CouniesH of Leicester, Hob, 37 327 

I'iiinoy V. Barnes, 17 Conn.. 420 622, 651 

Pinson V. Jvey, 9 Tonn. 2‘J6 497 

Pisani 7'. Attoj7iey-G(mtTal for Gibraltar, L. R. 5, P. C., 515 ... 468 

Pittapur Raja 7-. Biichi Sitayya, L. R, XII I. A. 16, 1. L. R., VIIT Mad., 2*19 ... 43 

Pittapur Raja v. Suriyu Rau, L. R. XII I. A. 116, I. L. R., VIII Mad., 520 

616 (Ad,), 631, 645 

Pittman v. Chrisman, 69 Miss. 126 655 

Pittsburgh e. Reno, 123 111., 273 147 

Place r. Buttcrriutts Mfg. Co., 28 Barb., 503 384 

Planohe r. Fletcher, 1 Doug. 261 599 

Plicque 7’ . Ferret , 1 9 La . , 3 1 S 131 

Plimpton 7*. Bigelow, 93 N. V. 593 61G(Ad,) 

Plowman 7'. Henderson, 59 Ala., 559 387 

Plume?'. Howard Inst., 46 N. J. L., 21 1 420 

Plummer?'. Douglas, 81 Am. Dec., 456 ; 14 Iowa, 72 127(Ad.) 

Poindexter 1’. Burwell, 82 V a., 507 339 

Pollard, pu/'te, 1 Mont. & Ch. 239 336 

Pollard r. Wagener, 13 Wis., 569 444 

Pomeroy r. Betts, 31 Mo , 419 403 

Pond V, Donegby, 18 B. Mon. (Ky.) 558 166(Ad.) 

Pond??. Makepeace, 2 Met., 114 199 

Poorman ?’. MitchcU, 48 Mo., 45 34 

Poorun Mai ?'. Khedoo Saboo, VII Beng. S. D. A. Sel. Hep. 336 , . , . . . 261 

Pope r. Harrison, 16 Lea. 82 427(Ad,) 

Progash Paray v. Hachim, VII W, R., 417 351 

Porter v» Gile, 47 Vt», 620 ... ,,, ... ••• ,,, ,,, ,,, 484 

Porter e. Pico, 56 Cal. 165 473 

Porter v. Purdy, 29 N. Y.. 106 442 

Porter V. Stout, 73 lud., 3 465 



44 


TABLE or CASES. 


• •• 


riax 

Porterfield «. Butler, 12 Am. Rep. 329 ; 47 Miss., 165 453 

Portis V* Hill, 98 Am. Doc. 481 ; 30 Texas, 529 .. 

Port Jervis r. First National Bank, 96 N. Y., 650 ... 

]PoBey Eiaton, 9 1-<oa., 590.*. ... ... •• 

PoBtiilewaito r. Gliiselin, 07 Mo., 420 ... ... ... 

Poston V. Eubank, 3 .J. J. Marsh, 43 ... ... ... 

Potter V, Brown, 5 Ea.st. 124 ; 7 K-.R., 663 ... .. 

Powell «. Campbell, 19 Am. St. Rop., 350 ; 20 Nev., 232 
Powell V. Williams, Am. Dec. 105 ; 14 Ala. 476 

Powers V. Benedict, 88 N. Y. 6(»5 

Powers c. Heath’s Adiu’r, 20 Mo. 319 

Poyser 7 ;. Minors, 7 Q. B. D. 339 .. 

Prag’ji Kalam v. (Jovind Gopal, I. L. R.. XT Bom., 535 
Pramada Dusi v. Lakhi Narain. l.L. It., XII Cal., GO 
Pranjivan v. Buju, 1. Ij. R.. IV Bom., 34 
Pratap Chandi’a v. Swarnumayi, IV B. L. R. F. B. 1 13 
Pratt, Ea' parte, 12 Q. B. D., 334 .. 

Pratt V. Daw, 56 Me , 81 ... 

Pratt w. Cunliff, 9 Allen., 90 ... 

Pray v* Hog'(*man, 98 N. Y., 351... 

Preacher’s Aid Society v. England, 106 111., 135 
Premanund v. Ram Chum, XX W. U., 482 
Prom Chand v>. Mokhodt; Dc'bi, 1. L. R.,XVH1 Cal., 099 

Preslar 0 . Stallworth, 37 Ala., 403 

Preston v. Clark, 9 (Ja., 246 

Preston v. Rickets. 91 Mo., 320 

Preston v. Tubbin, 1 Vern., 286 ... 

Price e. Peters, 15 Abb. Pm., 197 ... 

Price r. Spring’fi<dd Real Estate Ass’n, 20 Am. St. Rop., 605 ; 101 Mo., 107 

Price t». White, I Bayley’s Eq., 2(i8 

Priest V. Deaver, 22 Mo. App., 270 

Prigg r. Adams. 2 Sa1k.. 674 ... 

Prince v. Antlo, 135 W, R., 436 

Prince v. Urithn, 10 Iowa, 552 

Prib’hard V. Farrar, 110 Ma.ss., 313 

Pritchard r. Hitchcock, 6 Man. & G. 151 

Pritchard 7’. Madron, 31 Kan., 38 

Prosnnno Kumari Dobya v. Golabchand, 1.. R. II I. A.* 146 : XIV B. L. K., 460 ; 

XXlilW. R.253 ... 193 

Puna Bibee r. Kboda Buksh, XXII W. R.. 396 472 

Puncliunuu?’. Slab (^hunder, I. L R , XIV (’al., 835 ... ... ... ... ... 326 

Pimcliram r. Krishna Ravi, 2nd Appeal No. 1271, D 1887. Decided 22nd M arch 1888 83 

PimnooSin^rii r. Nirghiu Siiigb, I. L. R., Vll Cal., 298 ; VllI C. L.K., 310 116 

Pursley r. Hayes, 92 Am. Doe. 350 ; 22 Iowa, 11 476 

Pursun Gfipal r, Poornanuud, XXI W. R , 279 110, 111 

Purumsookh a. Soobhau, II Agra, 323 ... 669 

Putali r.Tulja,! L. R.,I1I Bom.,223 .. ... ... 112 

Pyke r. Crouch, 1 Ld. Raym., 730 192 




604 

724 {AtJ.) 

730 

51(^Jii.) 

• *» 18«j 

24 

265 

614, 673 

694 

154, 643 

471 

428 

203 

04, 128 

147 

911 

340 

!!.’228, *2:U(.4^/.) 

476 

66Mf7.).23l(-^d.) 
698, 704 
481, 686 
... 427 

... 698 

... 665 

... 387 

.. 451 

... 433 

... 331 

219,235 
... 4b3 


Q 


Qiiarlv. Abbott, 52 Am. Rep. 662 ; 10 2 Ind. 233; 1 N. E. R., 476 ... 

Queen v. Inhabitants of Ilariingt.oii, 4 El. X B. 7b0 

Q.t-.Mmodge, tQ. J? D 

t>. Meyer. I Q. B. U, 173 

Q. t>. Farrant, 20 Q. B. 1)., 58 

Q. V. J ustic(*s of Gnait Yariiioiitb , S (j. B. D, 525 *! 

Q. V. Manchester S. and L. R. Co., L. H. 2 Q. B., 336 

Q.r.RamRL.R. I wB..2;^o ... . ;;; **; ;;; 

Queen e. Sad.Uer.s’ l\.mi> iny, 30 L. .T. Q. B. 186 ; On Aijneal To H. L. C. 431 
Qumnobang Bunk r. Tarbox, 20 Conn., 610 


... 238, 342, 464 

• •• ••• 4 / « 

... ... 381 

381 

383 

381 

383 

... 381 

485,486 


B. r. Buttery, It andR..342 ... 
B. r. Gruudou, 11 Siu. L. C., S29 


511 



TABLE OF CASKS. 


45 


J’AaE 

It, 1*, TjoIIo^ j 2 Hiisfl. & Tt* C.C«j237"»* ••• ••• ••• ••• ••• 0^^ 

t*, It, Tv»j JOO ••• ••• ••• •*, ,^#)0 

K. “f*. Murray, 2 Kttst I’ C.,496 ... ... ... ... ... ... ... ... 349 

F. r. Tlie Duke of Kichmond, 6 T. R., 6G1 360 

R. ?•. Wye, 7 A. & E., 701 ... ... ... ... ... ... ... ... ... 513 

R. K. Co. r. R.R. Co.,:^0 Wall., 137 30 

Kftdliabiii v. Amintrav, 1. L. R.. IX Born., 198 19:4 

*iudha Kitsheii r, Sliam Serma, 11 Bt'ii. S. D. A. Sel. Rep., 332 257 

Radhaiiath »*. L.indMortp^ajjre Bank of India, I. L. U., \T (\il., 659 ... ... ... 99 

Kadlia Prasad Sin^-h T . Lai Sah.ib Rai. L. R. XVll, 1. A. 150; I. L. R., XIIJ All., 63 lu9 

Radlia PraHad Singh r. Patlian Ojjih, 1. L. R., XV All., 304 316 

Kadhasyam t>. Sibu, I. L. R., XV Cal., 017 ... ... ... ... ... ••• 694 

Radhia V. Beni, 1. L. R., 1 All. , 560 ... ... ... ... ... ... 94 

Rae V. IIulberT, 17 111., 572 .. ... ... ... ... ... ... ... ... 4S7 

Kagendro Loll r. Sbaina Churl), I C. L. R., 417 ... ... ... ... .. 300 

Raghoberdial v. Sheo Bakhh Singh, I. L. R..IX Cal., 439; L. R. IX I. A. 197 ; 

20, 393, 394, 396 


Raghunath w. Janardhau, I. L. R.. XV Boni.. .f)99 
Raghu Nath Dasv. Iuikka7i Mnl, I. Ij, R., Ill All., 56H ... 
Rahiinbhoy Turner, 1. Jj. K. , XV n Bom., ,341 ... 

Rahmiihhoy r. Turner, 1. L. R., XIV Bom., 40-S ... 

Railroad Co. r. Harris, 12 Wall., 05 

Railroad t;. Se.hulto, 103 U. S.. IJ 8 

Railway Co. tj, WliiUon, 13 Wall., 270 

Jtaj Doollah v. Ooma Churn, XXI W. R., 109 

Kaj Kishen Mookorjee v. Radha Madhuh lloldar, XXI W- R., 349 

Raj Kisto r. Nohaee S('al, I VV. K., Swl ... 

liuj Mohun «. E. 1. R. Co., X B. L.R., 241 ... 

RajaKuiiddii v. Mattaminal, HIM. ILC. R.,92 

Rajah SuttoChnrn r, Ohhoy Nund, 2 AV. 7t.,( ActX Kul.) 31 

Rajendro Lall d. Shaiiia Churn, 1. L. R. V (hil., 188 

Rajo v. 1 )asu, 18S8 P. R., No. 44 

Rakhal DasH?'. Uira MotpeI)aHi, XXJI W. H., 282 

Ralston’s Appeal, 93 Pa. St.. 133 ... 

Ralston r. liahe.e, 74 Am. Iku.*. 201; 8 Iowa, 17 ... 

Ralston V. Wood, 58 Am. Dee. 004 ; 15111., 1,39 
Rama Shivraiu, I. L. R., V I Bom., 1 1 6 ... 

Kamabhadra r. Jagannatha, I. L. B., XIV Mad., 328 
Ramaohandra 7-. Dai v.'ida, 11 1 M . A. C. R., 207 ... 

Ramachandra 7*. Narayaii. 1. 1^. R.. XT Bom., 216... 

RanuiHami v. Sami, 1. L. R., XVll Mad., 90 


... 264 

... 326 
... 169 

170, 7.52 
... 368 

...37,512 
308 
10.> 
692, 7U 
... 263 

... 318 

... 323 

... 003 

... 300 

295, 303 
10 
374 
m{AU.) 
... 327 

... 245 

... loa 
106 
... 174 

Ui)(Ad.) 


Ramasamifl. Virasami.IlI 1\1.H.C. IC, 272 
Raniaswamy Aiyan t. Venkata A chary, IX M. I. A., 344... 

Ramhronio®, llunsi Kurmokar, XI C. L. R., 122 

Rainchandra Ji va ji v. Khatal Mahomed, 1. L. R., X Born., 28 ... 
Ramchandra 7*. Kc^hav, 1. L. R,., VI Bom., 100 

Ramcharan 7*. Reazuddin, 1. L. R., X Cal., 856 ... ... 

Ramchundra Bhima ji v. Abaji Parashram, 1880» Bom. P. J. 15 
RamDas e. The Oftieial Luiuidator, I. L. R., IX All., 366 
Ram D(*(‘hulr, Chukhoo, 1 All. 291 ... 

Ram Dhone 7', Nohuinony, Bourko O. C.. 218 
Ram DittaT*. Mohamed Khan, X P. K., 159 

Ram Cobind r. Murigar, Xllf C. L. R., 83 

Ramireddi?'. Suhbareddi. 1. L. R., XI 1 Mad., 600 

Ramkaiit r. Gohin Chunder, VIlI Cal. S. 1). A. 398 

Ram Kirpal 7-. Rup Kuari, 1. L. R., VI All., 269 ; Ij. R., XI I .A. 37 

Ram Kishen r. Doonee Chand, II P, R., 122 

Ram Krishna 7’. Vithal, I. L. R., XV Bom., 89 ... • 

Ram Lai r. Chhab Nath, 1. L. R., XI 1 All., 678 

Ram Lai r. Tula Ram, I . L. R., IV All., 97 

Ram Lall r. Chittro Cooinaree, XV W. K., 277 ; TX B. L. R., 171 

Ram Narain r. Bisheshar Prasad, I. Ij. R., X All., 411 

Bam Nath v. Ram Lochan, 1859 S. 1). A. D., Beng. 535 

Bamnath Roy r. Bhagbut, III W. R. (Act X Rul.) 140 

Bamnath Boy v. Ob under Sekhur, IV W. R., ^9 

Ram Paul, v J I J C. L. B., 14 


...37,103 

357 


... 362 

... 119 

... 174 

... 479 

... 262 
... 321 

... 301 

... 116 
114, 134 
... 268 
31, 700 
... 260 
40, 127 
23, 34, 764 
28, 238 
... 331 

194,313 
... 262 
... Ill 

146, 750 
... 3.53 



4 $ 


TABLE OF CASES. 


Ram Raj r. Glrnandan, T. L. R., XV All., 63.. 

Ram Ruttim v. Gori, VI J P. R., 88 

R<amBaran r. Rakhal Das, VI B. L. R., 244 (w) 

. Ram Sewak r. Nakched, J. L. R., IV All , 261 
Ram Soonder ” r Delaiiney, XX W. H., 103 
Ram Soonduri). Krishiio Uhundcr, XVII W. R., 380 
Ramtauu Komol Lochan, 1 1 1 B. L. R., 37 ... 

Rand r. Hanson, 20 Airi. St. Rop. 21 0; 154 Mass. 87 

Randall r. Low(!. 08 Tnd. 261 

Ran^amna r. Vohalayya. 1. L. R., XI Mad., 127... 

Rangely v. Wobster, 11 N. H. 299 

Rani Sadnt Kooor v. Jawalla Pershad, 1801 N. W. P 

Ranje Khan v. Birbal, 1889 P. R., No. 91 

Rankin c. Goddard, 89 Am. Doc. 718 ; 54 Maine, 28 


W 


• • • « • t 


267 

• • I t • • 

• * • 

618,670 

• • • • • • 


... .*• 645 

* • • • • • 

« • « 

... 663 

• • • • • • 

• • • 

168 

« • • • • » 

• • • 

430 

■ * • • k • 

• t ■ 

... 691 

* • • • • » 

• •• 

673 

• • • • • • 

• k • 

401, 653 

H., S. D. A., 

720 

... ... 255 

» • • 1 1 • 

• • • 

295 

• • • » • • 

• » • 

... 540, 547 

. J. A., 187; 

XB. 

L. E.. 1 ... 648 


Rape V. Heaton, 7C Am. Doc. 269 ; 9 Win. 328 

Rapelye v. Prince, 40 Am. Doc. 257 ; 4 Hill. 119 

Basmussen v. McCabe, 43 Wis. 471 ... 

Ratliboun v. Hoonoy. £8 N. Y. 403 

Ratigan «. Holloway, 09 Tex. 468 

Ravji Narayan v. Krisbnaji Lukhshnian, XT B. H. C. K. 139 
Ray tr. Hoe, 18 Am. Dee. 159; 2 Blatcbf. 258 

Raymond r. Bntterwortb, 139 Mass. 471 

Raymond r. Hinkson, 15 Mich. 113 

Raymond r. Morrison, .59 Iowa, 371 ... 

Raymond Richmond, 78 N. Y, 3.‘il 

Raymond r. State, 28 Am. Ihic. 3b2 ; 64 Minn. 5C2 

Road r. Allen, 58 T«'X. 389 ... ... ... ... ... 

Read r. Brown, 22 Q. B. D. 131 

Hector v. Drury, 3 Piuney, 298 ; 4 Chandler, 24 ... 

Redmond r. Colbn, 2 Dev. Eq. 437 

Reed, c.r parte, 100 U. S. 23 

Reed v. Douglas, 7 Am. St. Rop. 476; 74 Bnva, 244 

R<jed f. Pratt, 2 Hill, G1 

Reed r. Thomas, CO Ga. 69.5 ... 

Reformed P. D. Chundi r. Brown, 54 Barb. 191 .. 

Reg r. BoltoTi, I Ad. & El., A". S'. 66 

R<»g r. Hartingten, 4 Kl. & B. 780 

Reid r. Ilolmes’, 127 Mass. 326 
Reimers r, Druee, 23 Beav. 14 5 ; 20 D. J. Ch. 196 

Rein 7-. Stein (1892) 1 Q. B. 753 

Renaud r. Abbott, llOX^S. 2^7 ... ••• ••• ••• ••• 

Rendell r. School liistrict, 75 Me. 358 ... ... 

Reniek r. Ludiiigton, 20 W. Va. 511 ... ••• 

Rt'nier r. Hurllmt, 29 Am. St. Rep. 850 ; 81 Wis. 24 ... 

R<'HHeqnie r. Byers, 38 Am. Rep. 776 ; 52 Win. 650 

Rf'vell r. Blake, L. R. 7 0. P. 300 ; L. R., H C. P. 533 

Rewa Mahtoii r. Ram Kislien Singh, I. L. R., XI V Cal.. 18 ; L. R., Xlll 1. A. 1 

R^xford J’. State. 10,5 N. Y*. 229 ... ... ... 

Reynolds 7*. Coleman, 36 Ch. D. 453 ... ••• ••• 

Reynolds v. Fleming, 40 Am. Rep. 86 ; 30 Kan. 106 
Reynolds r. Harris, 9 Cal. 338 ... •• •• •• 

Reynolds r. Stockton, 3 Am. St. Rep. 305 ; 10 Atl. R. 3b5 ; 43 N. J. Eq. 211 ; 8. C 

On Appeal, 140 V. S. 254... 

Rhoades r. Stdin, 4 Wash. 716 ... ... ••• ••• 

Riayatullah Khan r. Nasirklian, I. L. R., VI All., 616 

Bicardo r. Garcias, 12 Cl. & Fin. 368 *.• 

Rioe Stix and Co. r. Petecl, 66 Tex. 568 ... 

Bioe t'. Cutler, 84 Am* Ilec, 747 j 17 Via* S51 ... . • • . 

Bioe r. Curtis, 32 Vt. 460 

Bioe r. Shute, 5 Burr, 2611 .., .. ... ••• ••• 

lEtioe t?. V hitnoy , 12 Ohio, 368 »«• ... ••• 

RioWde r. Barlow, 140 Mass. 218 

Biohards r. Skiff, 8 Ohio, 586 

Biohardson r. Hunter, 23 La. Ann. 256 

Richardson t'. White. 19 Ark. 241 


608 

234 

456 

181 

289 

697 

719 

406(Ar/. ) 

2i>7 

483 

286 

372d, 372V, 372i 
.. 'Z00(Ad.) 

627 

456 


88(.4r/.), 

• . » » . • , , , 

• ... 481 

660, 661 

243, 439 

• •• 499 

408, 409 

647, 555, 582, 684, 594 

. • . ... , , , 345 

402 

... ... , , , 51 

... ... ,,, 764 

... • t , ... 608 

. • • • • • ... 77 

439 


346 


41 

... 645 

... 546 

... 326 

179 (Ad.) 
... 342 

739, 741 
69(A(i.) 
622(^d.) 
... 436 

... 405 

473(id.) 



TABLE OF CASES 


47 


Ricketts »*. Rpraker, 77 Ind. 371 ... ... ..* ••• ••• 

Rider v» Tv^elso, 63 lowft, 3f>7... ... ... ... ••• ••• 

Rider V. Union India Rubber Co., 28 N. Y. 371 ... .•• ... 

Ridgfley v. Stillwell, 27 Mo. 128 ... 

Riley r. Ijowoll, 117 Mass. 76 

Hippetoe v. Dwyor, 22 Ain. Rop. 370; 66 Tex. 703 ... ... ... 

Risley V. Phenix Rank, 3S Am. Rep. 421; 83 N. Y. 318 ., 

Rivard v. Glardner, 39 111. 12ii ... ... ... ... ... ... 

Robbins t». City of (''hicaj2[o, 4 Wall. 658 ... 

Roberts v. TTenri, 27 Ala. 678 

Roberta Jackson, 1 Wend. 486 ... ... ... 

Roberts v. Knig'bts, 7 Allen, 449 ... 

Roberts Norris , 67 hid. 3S6 
Robertson tJ. Huffman, 92 Ind. 24<7... 

Robertson u. Smith, 0 Am Dee. 227 ; 18 Johns. 459 

Robertson®. Wrig'ht, 17 Graft. 634 

Robinson ®. Baskins, 22 Am. St. Rep. 303; 63 Ark. 330... 

Robinson v. Bland, I W. Bl. 234 
Robinson v. Crowninshield, 1 N. H. 77 ... 

Robinson ®. Diiloep Sin jrb, llCh. D. 798 

Robinson v. Snyder, 74 Ind. 110 
Robson ® Eaton, 1 T. K. 62... 

Rockwell®. Brown, 36 N. Y. 207 ... 

Rockwell i(. Ferine, 5 Barb. 673 ... ... 

Rockwell r. LaniJrh'y, 19 Pa. St. 502 

Roderipfas v East Ki\er Sav. Inst., 32 Am. Rep. 309; 76 N. Y. 316 ... 
Roderrnund 7). Clark, 46 N. Y. 356 

Roemer ®. Newman, 19 r(«l. Rep. 98 

Rogers®. Eeh'lier, 77 Ga. 46 

Rogers®. Haiiu’s, 3 Mo. 323 

Rogers Hatch, S 39 ... 

Rogers }\ Higgins, o7 111. 244 

Rogers r. Hoskins, 15 G a. 27 

Rogers ®. Odidl, 39 N. H. 457 

Rogers ® Ratcliff, 3 Jones, 225 

Rogers®, Rogers, 15 B. Mon. 3r4 .. 

Rogboonath /•. Jagg.at Rundhoo, I. Ij. R., Vll Cal., 214 

Rolfe ®. Lcarmonth, 14 B. 196 

Rollins r. Henry, S4 N. Har. .569 

Roodurman ®. Daniodar, 1 Hay. Rep. 3G5 

Rookminra; Kooer ®. Ram Tohul Roy, XXL W. R., 223... 

Rooper ®. Givin, 21 Iowa, 59 

Root r. Pill, 38 Ind. 169 

Root®. Fellows, 6 Cush. 29 

Roper ®. Rowlett, 7 Lea. 320 

Rose ®. D. V. R. C(j., 47 Iowa, 420 

Rose r. (rovernor, 24 Tex. 491 

Rosor. Tlimely. 4 Cranoh, 241 

Rosenheim r, Harsba^k, 90 Mo. 357 

Rosenmuollcr ?•. Lam])e, 31 Am. Rep. 74; 89 III. 212 

Rosenthal v. Renick, 44 Til. 2‘''2 

Ross r. Weber, 26 III. 221 

Ross Johnson r. Scicrotury of State, 2 Hyde, 163 

Roth V. Roth, 44 Am. Hep. 81 ; 104 111. 35 

RousiUon r. Rousillon, 14 Ch. 1), 351 

Boutledge r. Hislop, 2 E. & E. 649 

Rowe V. Smith, 16 Mass. 306 ... 

Bowden r. Brown, 91 Mo. 429 

Rucker v. Steelman, 97 Ind. 222 

Rude r. MitcheU, 97 Mo. 365 

Rughunath v. Issur Ohunder, I. L. R., XI Cal., 153 

Run Bahadur Singh ®. Luchoo Koer, I. L. R., XI Cal., 301 ; L. B., XII 

Bundle ®. The Secretary of State, I Hyde 37 

Bungrav r. Sidhi Mahomed Bbrahim, I. L. R., VI Bom., 482 

Rupe V. Hadley, 113 Ind. 416 


PA.oa 
... 459 

... 712 

63 

... 128 
420(i4d.) 
... 704 

616 (Ad.) 
491 
158, 233 
49 

695, 733 
... 370 

... 114 

... 461 

... 744 

... 198 

... 236A 
... 6C4 

650 
132, 461 
... 743 

... 163 

... 630 

... 290 

... 137 

427, 627 
... 62 c 

... 678 


■ 376 

... ••• 137 

668 

llC(vld.) 

360 

.. r)i(;(Afi.) 

... ... 3. >7 

642 

694 

... 743 

465 

228 

... ... 466 

372^ 

621., 608 
... 476, 4b4, 722 
... ... 660 

199 

76 

... .. 357 

632, 633 
656, 699 
617 


I. A. 23, ... ..* 

20, 28, 147 

356 

... 14,110, 



TABLE OF CASES. 


Rupkuari r. Bamkirpal, 1. L. R., HI All., 141 
Kush r. Kush, 2G Am. Rep. 179, IC Iowa, 648 
r. Smyth, 9 M. W. hlO 
r. Sfcuto, 11 Kail. 322... 

V. i‘liice, 91 W. S. 606 ... 

ChuTidcr r. Kam Lull, XXII W. R.. 301 
liyors, 28 Am. Hop. 88 ; 72 N. 1 . 1 .. 

Hyersou r. ('liapman, GO Mo. f)o7 
Kyorss r. Riploy, 25 Wond. 132 


t • • 

• • I 

• •• 

• • • 


• • • 

• • • 

• ■ t 


PAGB 

02 

... 632 

... 644 

... 491 

137(vL/.) 
285 
3H6 

.. 228 
2')0CA^/.) 


• • f 

« • • 

• • • 

• t • 


SahfKT Khnu v. Kalli Das, 1 W. II., 19!) ... 

Sao.liit r. Budhiia K liar, I. L. R., V^III All., 429 ... 

SaoraiiK'Tito Saviupn Hank r. SjioiKior, 63 Cil. 737 
Sadasiva v. Rainalin^rji, XV B. L. K., 383 ; L. R , 1 1 J. A. 219 ; XXIV W. K., 193 
Sadaya Rillai r. Chiiini, 1. L R., 11 Mad., 362 ... 

Saoiii V. Kaiiialuddy, XXII W. H., 424 
Sajro T-. llarpoiidiiig, 49 Rarl). IGiJ ... 

Safj^or V. Illaiii. 41 N. V. 116... 

Sakharaiii 7'. (lanosli S.itho, I. L. R., Ill Bom., 193 
Salahmunissa Moliosh Chaiidor, XVI AV. U., 86 ... 

Silii;* Ram o. 'J’rihhawHu, 1885 All. W. N. 171 .. ... 

Sallo «* Liglit, 39 Am. Doo. 317 ; 4 Ala. 700 
Saliii ni'l Rrioo, 4? Am. Doc. 204; 13 Ohio, 3Gs 
8 iltor r. Salt or, 6 HumIi. G26 . .. .. ... 

Si iiu. Riyar r. Aiinamalai Chotti, I. L. R., VII Mad., ICl 
Saaiiiorn r lA-ll 2 173 

Satiio'.s Appall, 20 Ra. St. 184 

Srnniaatha Raiio-atliammil, 1. L. II., XI 1 Mad., 286... 

SuumaMia i\ V'aris ii Mihouiod, II M. II, 0. 1\., 301 
Samps'Hi 7-, ()hloy(‘r. 22 Cal. 200 

Saaiiiol i\ Dinkins, 75 Am. Doc. 729 ; 12 Rich. 172 . . 

Samlcrs Rains, 10 Mo. 770 
Saiidon V. Alorris, 6 Sim 218 
San;::aj)a v. (Janufapa, 1. L. R., II Born., 17G 
Saiifist-cr Kay, 6 Exch. 380 
Sankiiinani 7'. Jkoraii, I. L. l\,,Xlll Mad., 213 ... 

Sant Knmari'. Sukli Nidhan, 1, L. R., Vill All., 305 ... 

Santorn r. Ballaril, 133 Mass. 406 ... 

Sant Hum r, Nihala, 18^9 ]’. 11., N*). 62 ... 

Sap]> 7'. AViirhtman, 103 111. J 5u 
Sarnani 7. Sakina, I. 1.. R.. Ill All., 37 
Sarup Siiijr r. .lowahir Siup;h, X\"I R. H , 00 [ISSI] 

Satha]>p:iy var 7-. J*rria.fiami, I. L. R., .\ I V Mad., J 
Sattt’rh'c r. Bli'-s, 30 (!al. 489 

Sauls c. ]’n>('inan, 12 Am. St. Rop. 190 ; 21 Fh>, 209 
ttavap' V. Stt'voiis, 128 Mass. 254 
Savciaiid r. (Ircmi, 30 AVis. 012 
Sawyer t> AA'oodhurv, GO Am. D<*c. 518 ; 7 Cray, 499 

Sayre 7*. Flarpold, 33 \V, A^i. 663 

Se.amahoni r. .Scott. 42 Iowa. 62 > ... 

Scarlett 7v Corham, 28 111.311) 

Schee v. La Craupo, 42 N. AV. R., 010 ; 78 Iowa, 101 ... 

Scheihle r. Sla^:le, 89 Ind. 328 
Scheiiek v. Sehenek, 10 N. J, Law. 270 
Sc/iihxhy v. L. R. 0 Q. B. 156, 

Sohissel r. Dickson, 28 N. E R. 540 ; 19 E. AV. R., 587 ; 129 Ind. 139 
School Dintriot e. Stocker, 42 N. *T. L. 115 
Schoon Makt‘r r. Clear AVaUw, 41 Barb. 200 
Schrader r. Maiiufaiiturers Nat. Bank, 133 U. S. 67 
Sohriver r. Eckenrode, 87 Pa. St. 213 ... ... ... 

Schroder r. Liihrman. 1 N. AA^ R. 80l ; 26 Minn. 87 

Sohnler r. laroel, 120 U. S. 506 ... 

Schultz r. Schultz, 60 Am. Dec. 336 ; 10 Gratt. 368 
Schuyler v. McCrea, 16 N. J. L« 248 ••• ••• 


• • « 


• • • 


• « • 


• •e 

• • 
tee 


617 
190 
ICG^Ad.) 
499 
92 
63S 
144 
.. 114 

.. 571 

39 
122 
.. 231 

., 524 

.. 712 

571, r>73 
.. 386 

• ... ... 157 

673 

31*9 

233, 680, 732 

20f) 

4GG 

C'C 

211 

... ... ... 369 

470 

191) 

405 

289 

723 

299 

171 

101 

185 

38 7 

735, 753, 76S 

231 

137 

482 

2f^2 

7i6(Ad.) 

465 

144 

679 (Ad ) 

376, 379, 400, 544, 666, 667 

. 465 

129 
385 
207 
52<i 
161 
34, 87 
427 
402 


• • • 

• • • 

• • • 

• • • 


• • • 
••• 
• • • 


• a« 



TABLK OF CASES. 


49 


• •• 
• • • 

« • • 

• •• 


2s7, 293 
• t ... 724 

600, 502 
•• ... 47o 

699 

710 

6H (Ad.) 
..238i.451,454 

427 

... 614, 652, 661 


Scotland Coimtj r. Hill, 112 U. S. 183 
Scott, r:t par ie, 4 Biru. & Cross. 253 
Scott r. Moore, 98 Am. Dec. 681 ; 41 Vt. 206 

Scott r. Rogers, 77 Iowa, 483 

Scott 7\ Shearman, 2 W. BI. 977 

Scranton r. Ballard, 64 Ala. 402 

Soudder r. Sargent, 15 Neb. 103 

Scudder r. Van Amburir, 4 Edw. Ch. 31 

S(mddy f. Sc.haffar. 14 L.a. Ann. 676 

Seamster r. Blnckstock, 5 Am. St. Kep. 262 ; 2 8. E. R. 36 ; 83 Va. 232 

SearH r. Terry, 26 Conn. 273 

S^oorr. Sturfirie, 16 N. Y. 518 

Sjcretitry of State for indict in Council r. Hari Bhangi, I. L. B., V Mad., 277 372 c, 372 r 
Secretary of State for India in Council r. Kamachee Boye Sahiba, VII M.I. A. 

4(6 ... ... ... ... ,,, ^ ... ... 372/ 

Secretary of State for India in Council r. Narayan Balvant Bhosle, 1883 

• ••• ... ... 872o 

••• ... ... ... 127 

... ... ... 207, 476 

382 

... «.• ... ... 444 

... ... ... ... 234 

... ... ... 128 

203 

... ... 1.. ... 1 73 


Bora., r J. 244 

Secrist r. Zimmerman, 65 Pa. St. 446 

Semple r. Glenn, 24 Am. St. Rep. 894 ; 91 Ala. 245 

Serjeant r. l)ale, 2 Q. B. D. 568 

Settlemier ?•. Sullivan, 97 U. S. 444 

Sevey r. Chick, 13 Me. 141 

Sewall RobbiiiH, 139 Mass. 164 ... 

Seward Heflin, 20 ^'t. 144 

Shadal Khan 7*. Aminullah Khan, I. L. R., IV All., 92 
Shaeferi'. CTatca.38 Am. hec. 164 


[ ; 2 B. Mon.Ky. 453 ]60(y1(?.) 

Shaffer r. Sonddy, 14 La. Ann. 675 64, 68 

Shafkatun-nisea ?•. Shib Sahai, I. L. R., IV All., 171 C48 

Shah baz Khan 7*. Doea Khun, 1888 P. R., No. 1G3 ... ... ... ... 301 

Shah Newas v. Mowaz, HI P. R„ 80 ]16 

Shaikh I’unju 7'. Oodoy, XVTll W. R., S37 037 

Shailapa 7*. Balapa, T. L. R.. VII Bom.. 416 062 

Shallcroaa r. Smith, 81 Pa. St. 132 402 

Shama Churn r, Prosuiino Coomar, V C. L. R., 251 38 

Shama Purshad Roy 7*. Hurro I’urahad Boy, X M, I. A., 211 106(ylti.) 

Shamasdin v. Ghulam Qadir, 1891 P. R., No. 20 395 

Shamrav 7*. Niloji, I. Ij. R., X Bom,, 200 405 

Shum Singh ?•. Khurk Singh, 1880 P. R., No. 107 ... 124 

Shaiigara v. Krishnan, I. L. R., XV Mad., 267 ... 162 

Shankar Bakub r. Doya Shankar, L. R. XV 1. A. 66 ; I. L. R., XV Cal., 422 12, 109, 659 


••t 


Shunkara 7 -. T1 niuui 1 L. R., II Bom., 470 
Shankaran 7 *. Kc*>^f]van, I. L. R., XV Mad., 6 

Shannon Smith, 31 Mich. 452 

Sharon r. Sharon, 72 Cal, 701 

Sharon 7*. Sharon, 84 Cal. 424 

Sharj) V. Kimllcy, 71 Ga. 654 

Shattuck V. Basc-om, 105 N. Y. 39 

Shaw r. Attorney- General, L. K. 2 P. & M, 161... 

Shaw 7'. Beers, 25 Ala. 449 ... 

Shaw 7*. Gould, L. R. 3 H. L. 55 ... ,,, ... ... ... 

Shaw V. I'ackt'tt. 26 Vt. 4S6 

Shaw V, Padley, 64 AIo. 519,,, ••• ... t.i 

Shaw 7*. R. R. Company, 100 r. S. 605 ... ... ... 

Shawhau 7*. Loffer, 24 Iowa, 217 

Shearman 7 *. State, 28 Am, Rep. 402 ; 1 Tex, Ct. App. 215 

Sheehy i*. Mandevillc, 6 Craiich. 253 ••• 

Sheik Budan 7*. Ramehand?*a, I. L, R., XI Bnm., 537 .•• ... ... 

Sheldon 7-. Carpenter, 65 Am. Doc. 301 ; 4 N, Y. 4 (comst,) 579 ,,, 

Sheldon 7*. Edwards, 35 N. Y. 279 ... ... ... ... 

Sheldon v. Kibbe, 8 Am. Dec. 176 ; 3 Conn. 214... 

Sheldon Newton, 3 Ohio. 494 ... 

Sheldon 7 *. Quinlon, 5 Hill, 441 

Sheldon 7*. Van V’^leck, IOC 111. 45 ... ... ... ... 

Sheldon 7*. Wright, 26 Pac. R. 946 ; 5 N. Y. 497 

Shenandoah Valley Ry. Co. Asliby, 19 Am. St. Rep. 898; 86 V. 232 
Sheo Ohurun v, Fakera, 1. L. K., Vi Cal., 91 ; VII C. L. R., 69 ... 

7 


• •• 


264(Arf.) 

... 217 

386 
... 140 

. • . 523 

Vy6(Ad.) 
... 186 
628, 530 
... 667 

628 
... .372y 

710. 716 
... 163 

411, 440 
... 479 

742 
... 763 

n.so 

... J37 

7o6 
238a, 240 
... 401 

... 147 

449, 460 



50 


TABLE OF CASES. 




PIGS 

307 


• « « 
• •• 

• •• 


t## 


8heo Devi Ram r. Tulsi Ram, 1. L. R., XaV 11., 378 

Sheo LaU v. Gunga Ram, Vl P. R* 66 No. 27 of 1871 

Bheoraj v, Kaabinath, I. L tt.- VII All., 247 ... ... 

Bheoraj Mundun Singh r. Deo Nundun Singh, XXIV W. E., 23 ... 

Sheo Ratan Singh r. Sheo Sahai, I. L. R.. Vl All., 358 ... ... 

Sheo Snhaye r. Bhooree Muhtoon, III W. B., 33 ... 

Sheo Bunkur Sahoy r. Hridoy Narain, 1. L. R., IX Cal., 143; Xll C. L. R.| 34 ... 643,661 

Shepard v. Wright, 59 How. 512 ... 374 

Shephard r. Payne, 12 C. B. ( N. S. ) 414 

Sherman v. Dilley, 3 Nev. 21 ... 

Sherrard r. NeviuH, 52 Am. Dec. 508 ; 2 Ind. 241 

Sher Singh v. Daya Ram, I. L- R., XIII All., 664 

Sherwood r. Baker, 24 Am. St. Rep. 399 ; 105 Mias. 472 

Shewan, 1852 Oal. S. D. 405 

Shihbu Mul /•. Paira Singh, XII P. R., 224 ... 

Shib Kriato Dah v. Abdool Sobhan, XV W. R., 408 ... 

Shib Nath r. Nubo Kiflhen, XXl W. H., 189 

Shideler »•. State, 28 N. E. R. 6.37 ; 129 Ind. 623 

Shiels 7', Great Northern Ry. Co., 30 L. J. Q. B, 331 

Shircy r. Musgravc, 2‘J W. Va. 276 

Shivalingaya r. Nagaliugaya, I. L. R., IV Bonx, 247 

Sbivapa r. Dod Nagaya, J. L. R., XI Bom., 114 

Shoemaker r. Grant Comity, 36 Ind. 176 ... ... 

Shokheo Bewa v. Mehdee Mundul, X W. R., 327 

Short V. Galway, 83 Ky, 501 

Bhridar Vinayak r. Narayan, XI B. H. C. R. 224 

Shropshire r. State, 12 Ark. 160 ... ... 

Shultz T. Sanders, 33 N. J. Eq. 164 

Shumway r. Stillman, 6 Wend. 453 

Shumway r. Stillman, 15 Am. Dec. 374 ; 4 Cow. (N. Y.) 292 ... 

Shuster r. Finan, 19 Kqn. Ill 

Sibley r. Waffle, 16 N. Y. ISO 

Siohel r. Boarcli, 33 L. J. Exch. 179 

Sidonsparker r. Sidensparker, 83 Am. Dec. 627 ; 62 Me. 481 ... 

Sidhesw'ar r. Hnriliar, 1. L, R.. Xll Bom., 156 

Sigourney r. S; bh y, 32 Am. Dec. 248 ; 21 Pick. 101 

Sikur Chund v. S ►oring Mull, 1 Hyde, 272 

Simos r. Zane, 21 Pa. St. 242 

Simmons r. Mckay, 5 Bush. 25 

Simmons 1 *. Sa.d, 138 U. S. 439 

Simp/tnn v. Fogo, 29 L. J. Ch. 657 ; S. On appeal 32 L* J. Ch. 249 ; 1 H. & M. 

195 ; 8 L. J. N. S. 61 65, 499, 562, 669, 582, 686, 689 

Sims r. Dentistry College, 36 Hun. 344 

Sima r. Gay, 9 N. E. R. 120 ; 109 Ind 501 

Sinclair r. Eraser, 20 How. St. Tr. 469 

Sinclair r. Sinclair. 13 M. & W. 640 

Singarachariar r. Krishiiasami, 1 M. L. J. 313 ... 

Singerly r. Swain. 75 Am. Dec. 681; 33 Penn. St, 102 ... 

Singleton r. Madison, 1 Bibb, 342 

Sita Ram r. Amir Begam, 1. L. R., VIII All.. 324 
Sitnrambhat r. Situram Ganesh. VI B. H. C. R. A. C. 250 
Sitting of Circuit Court Re., 1 New Zeal. Ct. of App. 329 
Sjoberg r. Nardin, 26 Minn. 601 

£&etchley r. Smith, 78 Iowa, 542 

Skinner r. Bailey, 7 Conn. 496 

Skinner V* East India Co., 6 8t.Tr. 710 

Skoglund r. Minneapolis Street By. Co., 22 Am. St. Rep. 783 ; 45 Minn. 330 

Slaven r. Wheeler, 68 Tex. 23 

Slee r. Bloom, 20 Johns. 669 

Slocomb r. De Liznrdi, 99 Am. Deo. 740 : 21 La. Ann. 356 
Sloman r. Great W. Ry. Co., 18 Ohio, 262 ... 

Small V. Haskins, 26 Vt, 209 .. 

Smith Adm’r r. Rollins, 26 Mo. 408 

Smith r. Auld, I Pae, R. 626 ; 31 Kan. 262 

Smith r, Ayraiilt, 71 Mich. 475 


2 6 


256 

66, 56(^1 rf.) 

560 

... 761 
427 
258 
61 

... 667 

130 
... 163 

... 366 

138 

... 193 

... 201 
... 'M2J 
... Ill 

U22(d^.) 

91,646 
... 414 

... 451 

... 438 

... 445 {Ad,) 

412 

475 

344 

236 

... ... 317 

334 

243, 292 
623, 629, 655 

166 

608 


••• 


• •• 


• •a 

• •• 
• • « 


• •• 


tat 


... 166 

... 435 

. ... 546 

164, 164 {Ad.) 
. ... 394 

. ... 427 

, ... 29.3 

. 6, 23.186 

... 267 

... 479 

... 384 

49 

... 293 

... 336 

... 634 

388 {Ad.} 
... 206 

... 181 

{Ad.) 
145 
4a8 
114 
230 


194 



TABLK OF CASES 


51 


Smith r. Baker, L. B. 8 C. P. 350 ... ... #•• 

Smith V. Bis-Cailuz, 83 Cal. 345 ... ••• 

Smith V, Black, 11 Am. Dec. 686 ; 9 Serg. & R. 1^3 
Smith V. Bowker, 1 Mass. 76 ... 

Smith V Britenham, 199 111. 540 ... 

Smith r. Brown, 136 Mass. 416 

Smith i\ Compton, 3 Barn. & Ad. 407 

Smith r. Curtis, 7 Cal. 584 

Smith V. Foran, 21 Am. Rep. 647 ; 43 Conn. 244 
Smith r. Gratly, 31 N. W. B. 477 ; 68 Wis. 316 
Smith t\ Great Western Ry. Co., 6 XT. 0. C, P. 156 

Smith r. Hodson. 78 Me. 180 

Smith r. Jones, 15 Johns. 229 

Smith V, Jones, 10 Johns. 229 ... 

Smith V. Knowlton, 11 N. H. 191 
Smith V. Lathrop, 44 Pa. St., 326... 

Smith V. McDonald, 42 Cal. 484 

Smith V. Moore, 24 Am. Rep. 47 ; 7 S, Car. 209 

Smith r. Myers, 109 Ind. 1 ... 

Smith r. Nicols, 5 Bing. N. C. 308 ; 8 L. J. C. P. 92 ... 

Smith r. Ontario, 4 Fed. Rep. 38b ... ... ... 

Smith V. Patten, 6 Taunt. 115 ... ... ••• 

Smith Riiies, !J Sum, 348 ... ... ... ... 

Smith r. Singleton, 39 Am. Dec. 122 ; 2 McMull. 184 ... 

Smith r. Smith, 1.5 N. H 55 

Smith r. Smith, 5') N H. 219 

Smith r. Smith. 22 I own, .516 ,,, 

Smith r. Smith, 79 N. Y. 634 * 

Smith V. Smith, 17 111., 482 
Smith r, Traubes Heirs, 1 McDean, 87 
Smith V, Way, 9 Allen, 473 

Smith r. Weeks, 2(j Bjirb. 483 ... ... ... 

SmuiT r. State, 105 hid. 125 

Snell CamjJiell, 24 Fed. Rep. 880 

Snowdon v. Craig, 96 Am. Dec. 125 ; 26 Iowa, 156 

Snowman i\ Harford, 62 Me. 434 

Sobey r, Beiler, 28 low'a, 323 

Solomon r. Newell, 67 Ga. 573 ... 

Solomon r. Reese, 34 Cal. 28 

Sonaram r, Obhyram, VII Bcng. S D. A. Scl Rep. 844 
Soonder Bel>ee r. Khilloo Mul, II All. 11. C. R., 90 . . 

Siwrjomon4‘.e Dayee y. JSudda?iu.nd, XII B. L. R,, 304 ; XX 
Sup,Vol. 212 

Sorrell r. Carpenter, 2 P. Wnis. 484 

Soule r. Hough, 8 N. W. R. 50 ; 45 Mich. 418 
Souter V, Bayinore, 47 Am. Dec. 518 ; 7 Pa. St. 415 
South N. Ala. K. Co. r. Alabama, 101 U. S. 832 

Sowsin r. Solorgue, 14 Mo. App. 486 

Sparhawk r. Wills, 6 Gray, 163 

Spaulding r. Homestead ^Vss’n, 87 Cal. 40 

Spencer v. Oredle, lu2 N. C. 68 

Spencer v. Dearth, 43 Vt, 98 

Spencer v. Parsons, 25 Am. St, Rep. 555 ; 89 Kan. 577... 

Spencer v. Williams, L. R. 2 P. & D. 230 

Spier r. Oorll, 33 Ohio, 236 

Spivey r. Morris, 52 Am. Dec. 224 ; 18 Ala. 254 

Spragina r. Taylor, 48 Alla. 520 

Sprague r. White, 35 N. W. B. 751 

Sreehuree Bukshe^* v. Gopal Chunder, XV W. R., 500.., 

Sreenath v, Cally Doss, 1. L. R , V Cal., 82 

Sri Devi r. Kelu Eradi, I. L. R., X Mad., 79 

Sri Sunkar r. Sidha Lingaya Charanti, I. L. R., II Bom., 
Stacy r, Thrasher, 6 How. 44 

^ » m ^ ^ ^ ••• ••• ••• 

Stailler v. Grieben, 61 Wis. 500 ... 

r. Kntrekin. 144 Ohio. 637 


.. 525 

... 427 

... 744 

... 467 

688, 700 

AH r AJ \ 


...226(7, 328, 232 
412 

• •• ^ Am 


686 (Ad.) 
614, 


...465, 


64 (Ad.) 


... ... « .. ... 83 

... ... ... 478 

... ... *.* 194 

• »«• ••• • • • 6845 

»•» »•« 684 

tat ••• ...r>6(Ad.) 

t«» ttt ••• 483 

39S3]6(Arf.) 

tvt 262 

• •• ••• ••• *•# 616 

W.R., 377; L. R. I. A. 

3, 6, 11, 56,133, 659 

684, 704 

••• ••• •## 468 

i«t ttt ••• ••• 144 

37’^/ 

• • • • » ■ ttt • • • 656 

• at ttt ttt 661 

• t*« ttt ttt 438 

••t ttt t«t 732 

49,222,226^,23UA//.) 

.*• •*. ... 484 

ttt ttt ttt ••§ 188 

.*• ••• .*• ... 451 

••• 4«t 766 

att ttt ttt 460 

7in(Ad.) 

... ... .*• 670,571 

•.* ••• ••• ••• 320 

215, 217(Ad.) 

473 (n) 244 

••• ... ••• ••• 

• •g ttt ttt ttt WT4# 

2jad 


• « t 



52 


TABLK f»F CASKS 


••• 


Btandll r. Ga>'. 92 X, Cnr. 4fi3 ... 

Stannard r. TtiiJOK*!!. 1*29 N. \ , .520 
Stanton v. l<]mbiT*y, 98 U. S. r>4H ... 

Btaples V. (Torn! fit i , IJI Barb. ,817 ... 

Btapleton r. I »»•<■, J32 MasH. 279 

Rtarbuck v. Murrny. 21 Am, Dec. 172 ; 5 Wen. 148 
Btark Btare. 94 b, 1/ 7... ... ... ... ... 

Htarke r. Wilson. 0.5 AI.'i. .570 «t* 

Stole, (\r partr, 52 Ala. 281 .. ... ... ... ... 

Stole r, Baf]iel<l<*r. 80 Arn. Dee. 410 ; 5 Minn. 228 

State r. Haltirnnre It. Do , 84 M(J., 844 

State n iV O. I{. R.. 84 M(i. 844 ... 

Stole /'. (^r(‘\v^tf‘^. 7 Vt. 118... 

State r. Bnikc, 88 Ijm. Ann. 498 ... ... ••• * • • 

State r. Clj'"^tei'. ^^e. R. OVi.. 18 S. (k 200 ... ... ... 

State /•. (-incinati Gas Do.. 18 Oliio, 202 ... 

State r. Dlaimeb. 28 Ala. 8.5 

State /*. (’olenek, 8 Oliio. 487 ... 

State r. (k)ste, 88 Arn. De<\ 148 ; 80 Mo. 487 
Stall* r. Daniels, 00 Mo. 200 

State r. DoiM'^Mn, 12 Mo. Apj). 190 

State /*. Hill, 51 Ala. 07 ... ... 

State r. Unit, 72 Am. Dee. 278 ; 27 Mo. 840 

St ite c. .fill I ire. 21 f/i. Ann. 7.38 ••• ••• ••• 

Stall' r. liMMeM^ti'i' <^o Rank, 8 N<‘b. 218 .. ... ... ... 

Stati* L'*'‘kle, 14 Da Ann. 080 ••• 

State /•. Lewis, 22 "N. .F. L. 501 ... ... ... 

State /*. Lillli', I N. H. 2.57 ... ... ... ... ... 

Rtnte r, j\r'‘l?riile. 70 Ala. 'll ... ... ... ... ... 

Stale y. MeDliim. 20 Cal. 278 .. ... ... 

SO'te /•. .Melntife. 59 An Dee. 500 : 1 Jones, 1 

Staled' 5 Iii'Mi*. l,i.\!.*.,ill... ... ... ... ,,, ... 

Stale nf RIiikIi- Islanil r. State of Massaeliusi'tts, 12 Pel, 057 ... 

State r. Raini’.v. 74 Mo, 22!L., 

State Roberts. 8 N'ov, 289... ... ... ... ... ,,, 

Stale r. llobei’ts, lOS I*?. (\ 174 ... ... ... ... ,,, 

State "T*. boss. 41 lo\\a, 4t)^ ... ... ... ••• ... ... 

State V. Siiiitli, 19 Am. Dec. 079 ,* 1 Ralley's L. 288 ... ... 

Slate 7’. Sneed. 9 Raxt. (Zr’iin.) ••• ••• i • • Of 

State r. Sjiike.s, 88 Ai'k. 801,,, 

State r. Stout , 7 Neb, 89 .. ... ... ... 

Slate r, 3’iite, 82 Am. St. Itep. 004 ; 109 Mo, 20.5 

Stair* of Indiana r. lb*lin(‘i\ 21 Iowa. 870 

State r. Ward Rri^rii’s, 9 n<*isk, ill 

Hr. Amond r, Deny. 2 N. iV: M. 487 ... ... 

St. Darn )1 7' Donimonwealtli. 84 Pa. St . li)7 
St. Dlair r. (k)\. 100 U. S. 850 

St. , i\ Holmes, 82 Am. lK*e. 008 ; 20 Wend. 009 ... 

St. , »seph MjLT. Do. /•. Da^iriTott. 84 111. 550 
St. ouis and S. Coal Co. r. Saiubwal Coal O).. Ill 111. 82 
St. r. Riirt?s. 20 Am. St. Rep. 174 ; 52 Ark. 240 
St. r. Rissell, 40 Mo. 147 

7 ^ nnn • 9 • 

St. li'iuis Ry. Co, r. MeKnrsoy, 22 Am, St, Rep. .54 ; 78 Tex. 298 
St. “aul National Rarrk r. ('annon. 24 Am. vSt. Rop. 189 ; 40 Minn. 95 

St, I’aul R, Do. r. Ri'own, 24 Minn. 517 ... 

St. bmu'N r. Levee Cotton Pres.s Co.. 127 U. S. 014 
St. Sine /■. Liiulsfelt, 88 Am. St. Rep. .50; 82 Wis. 840. 

Steamboat Farmer 7*. M<* Craw. 81 Ala,, 059 

SieaiU'-ihip Co. r. Tujrman. ioO LT. S. 118 

Stearns r. Wrisle. 80 Vt. 001 ** 

Steed r. Preece, L. R. IS Kq. 190 .. 

Steele r. IlinebM•{J^*r, 59 Pa. St. 808 

Steele r Palmer, 41 Miss. 89 ’ 

Stetde /*. 'Faylor. I Minn. 274, 278 

Stein r. Pmirie Rose, 98 Am. Dee. 031 ; 17 Oliio’’471 
Steinbaeh r. Relief Fiiv* Ins. Co.. 77 N. V.' 498 ; Aftinnintr S. 
*. 055 : 12 Hun. 040; 


PAOS 


.521 

023 

.559, 008 
88 

... 197 

72.;, .872/ 
... 523 

... 372^/ 

... 372^ 

... 4G0 

... 372/# 

194 {Jid ) 

... 887 

221 (.4.L), 228, 225 
.. ... 424 

220 #/ 

872/ 

•>‘>7 

«#• •ff 

... 478 (Ad.) 


425 
480 
72 (Ad,) 
515 (Ad.) 
... 144 

287 (Ad,) 


• • • 


478 


289 


• « t 

• f • 

» • • 

• • f 

• • « 


4(ifi, 471! 
372A. sia; 


• • • 

• • • 

« « « 


.372/ 

403 

542 


• « • 

• t • 

• •• 

• ft 


810 (Ad,) 
478 

402 

... 719 

397, 411 
... 642 

... 228 

• •• 

... 286 

... 372/ 

... 114 

5.32. 008 
230 (Ad.) 
... 415 

... 202 


197, 198 (.4#/.), 


710,711 
600, 664 
C.. 88 Am. 

... So. 52u 


* • f 





TABLK OF CASES 


53 


Stem's Appeal. 44 Pa. St. 396 ^ ••• ••• ••• ‘f* ••• ,,, 

Stephen r, Eiseiiiaii, o4 Miss. 535 *•* *** ••• 

Stt‘])heiis r. Fox, 33 N. \ , 312 •• ••• ••• ••• ••• ••• 20 

Stevnes, e.V’-pnrtr, 11 Am. St. Rep. 251 ; 77 Cal. 166 ... ,,, ,,, 4. 

Si evens t', (.lavloi’tl, 11 JMmss. 2«)t) ... ... ... ... ... 

Stevens r. Ijoekwood. 28 Am. Dec. 492 ; 13 Wend. 644 

Stevens r. Miller. 13 Gray. 283 ... ... ... ... ... 69 

Stevenson r. Edwards. {)S Mo. 622 .. ... ... ... ... ... ,,, 

Stewart r. Ander.stm. 8 S. W. R. 294 ; 70 Tex. 588 ... ... ... ... ,,, 

Stewart /*. Forhes, ^lac. G. 14o ... ... ... •.. ... ... ... ... 

Stewart r. Spauldinjr. 13 Pac. H. 661 ; 72 Cal. 264 

Stewarl /*. Stebbins, 30 Miss. 66 ... ... 

Stifel r. Lyne.b. 7 Mo, Ap}>. 326 ... ... ... ... ... ... ... ... 

Sti^eix r. iUx'Ut. 33 Am. liep. 317 ; 50 Md. 214 ; 10 Cent. D. G. 473 ... ,,, ... 

Stilwcl r. Swartliout. 81 N. Y. 109... ... ... ... ... ... 

Stimpsoti r. Matlen. 109 Mass. 313 ... ... ... ... ... ,,, 

St oekint? r. Tlanson. 22 Minn. 405 .. *•* ••• ... ... ... ... 

St oekwell r. Township Hoard, 22 Mich. 349 ... 

Stoddard r. .lohuson, 75 ln<l. 31 ... ... ... ... ... ... ... 41 

Stoddard r. Myi'rs, 8 Ohio, 203 ••• ••• 

StoddanI r. Thomson, 31 Iowa, 80 •*» ••• ••• ••• ••• 

St okes /•. Mori'ow. 51 Ga. 597 *** ••• Bte ••• 

Stont‘ r. Conns'll s, 71 Am. Dec. 499 ; 1 Mete., (Ky.) 652 

Storn* r. Di' kiristin, 81 Am. Dec. 727 ; 5 Allen. 29 ... ... ... ... 7; 

Stone r. Elliott. 11 Ohio. 252 ... ... ••• ••• 9*i 

Stone r. Wood, Iti 111. 177 t*« ... ... ... ... 

Stontj r. Insurance (k)., 4 Mo. Ap}). 7 **• ••• ••• ••• 

Stoops r. Woods. *t5 Cal. 439 ... ••• ••• 

Story r. Elliott, 18 Am. Dee. 423; 8 Conn. 27 

Stout r. Lye. 103 U. S. 66 ... » • • • • » 34 (yirf.), R19. r.22 

Sl<ivall r. ItuiilvH, 10 Wall. aHH ••• ••• ••• ••• *•» ... 22Gc 

Stowell r. Cliamberlain, 60 N. Y. 272 ... ... ... ... ... 12 (Ad.) 

Strayer r. .lohnson, IJO Pa. St. 21 ••• ••• ••• 56 (Ad.) 

St reC'ks /*. Dyer, .19 1^1(1. ‘124... ... ... .. *.• ... 

Slriinan Sadairojia r. Kristna Tataehariyar, 1 M. fl. 0. R., 301 ; 1858 M. S. D. A. I). 

‘?r;o 

•< •• ••• •• ••• «•« ••• ••• ••• 00^ 

Strong' r. Lawrence, 58 Iowa, 56 *.t .•• ••• ... ... 

Stroij}; /■. Stroll^^ 102 N. Y. 69 .. 

Stronsbe.r^^ r. Il(.‘pul)lie of Castnr Rica, 44 L. T. Rep. 199 

Strut r. Heckman, 43 Iowa, 496 

Stuart r. Allen, 76 Am. Dec. 551; 16 Cal. 473 ... ,,, 

Stuart r. Palmei’. 74 N. Y. 191 ••• ••• ... ... ... 


PAGE 

... r,06 

... 293 

200 (Ad ) 
440, 475 

... 554 

... 652 

69 (Ad.l 76 
... 482 

... *123 

... 469 

... 403 

... 29, 48 
... 659 

... 167 

... 466 

... 466 

... 407 

... .386 

438, 439 
... 700 

... 159 

... 196 

... 696 

734, 755 


Stuart r. Stuart, 3 McArthur, 415 

Stuart r. Thomas, 45 Mo. 42 

Sturges V. Vanderbilt, 73 N. Y. 384 ... ... ,, 

Stiir^ds r. Ro^^ers. 26 liul. 1 

Stuyvesant r. Hone, 1 Sand. Ch. 419. ., ,,, 

Subba Kan r, Rama Ran, III M. II. C. R. 370 

Subbai’aya r. Krishna, I. L. R., VM M;al., 1.59 

Su?)haf//ya Mndt/Ii v. (torernmenty 1 M. IT. 0. R. 286 
Subbayya r. Venkatesiijjpa, 1. L. R. VI Mad. 49 
Subbiramaniya r. Velayuda Devar, 1 M. H. 0. R., 212... 
Succession of Hop^^at, 36 La. Ann. 337 ... ... 

Sue,ceBsion of Wenzel, 17 La. Ann. 70 ... ,,, 

Sudharam r. Sudharani, III H. L. R. A. C., 91 

Sudduruddin Haiii Madhub, I. L. R., XV Cal., 145 

Sufeeoollah r. Heprum Bibee, XXV W. R., 219 ] 

Sukec Monee Debia r. Huree Mohum, VI W. R., Civ. Ref. 6 

Sukh Lai r. Bhikhi, I. L. R. XI All. 187 

Sullivan r. Blackwell, 28 Miss. 737 

Sullivan r. Gilman, 126 Mass. 26 ... 

Sultan Ahmad v. Mania Baklish, I. L. R., IV All, 21 
Sultan Mahf)me<l r. Kanshi Ram, 1886 P. R., No. 91 *' 


••• **• 246 

• •• «•* 23b 

••• ••• h2h 

••• ••• 372ft 

• •• ••• f •• 153 

••• *•« 400 

••• ••• 463 

tff ••• 594 

•.* ... 226//' 

409 (.4//.I 

482, 764 

••• .*• 715 

... ... 620 

657 

••• ••• 867, 359, 360 

••• ••• 669 

296 

407 

... ... ... 238ft 

... 262, 264, 264 (Ad.) 
... ... ... 668 

285 

290 

199 

• ••• ••• 

414 (Ad.) 

438 

105 


ouiian juam)me<i /•. Aunsiii liam, 1886 P. R., No. 91 . 280 

Sundhya Mala r. Dabi Chum, I. L. R., VI (Jal., 715 44 

Supervisors /•. Uniterl States, 4 Wall. 435 ... ... 482 

Surendar Nath Pnl r. Bn»jo Nath Pal, I. L. R., XIIJ Cal., 352 'I]. 2i,‘’l71, 196 (Ad.) 



54 


TABLE OF CASES. 


Suresh Chunder r. Kristo Rangini, I. L. R,, XXI. Cal. 249 
8urwar Hosseiii r. (ilolam Mahomed, IX W. R., 173 
Sttydam v. Barber, 75 Am. Dec. 254 ; 18 N. Y. 468 

Swamscot Machine Co. r. Walker, 22 N. H. 467 

8wantz v. Pillow, 7 Am. St. Rep. 98 ; 60 Ark. 300 
fiwearengen r. Gulick, 67 111. 212 ... 

Sweet r. Tuttle, 14 N. Y. 469 
Sweet r. Ward, 43 Kan. 696... 

Swift r. Stark, 88 Am. Deo. 463 ; 2 Or. 97... 

Syad Yar Khan r. Ram Chand, 1882 P. R. Xo. 24 

Sykes r. Bonner, 1 Cin. S. Ct. Rep. 464 ... 

Sykes r, Gerlxjr, 98 Pa. St. 179 ... 


PIOS 

422 (Ad.) 
... 322 
... B78 

... 167 

... 717 

... 422 

160 (Ad) 
... 476 

... 402 

... 104 

... 77, 78 
50. 613 


T 






TadltMik r. Eceles, 73 Am. Dec. 213 ; 20 Tex. 

Talcott r. Rozenla^rg. 3 Daly, 203 ... 

Taj>pan r. Buivn. 6 Mass. 196 ... ... 

Tappan r. W. Sc. B. (’o., 3 Lea 106 

Tarini Pnisjul r. Khiidumani Debia, V B. L. R. 187 ; XIII W. R., 26 
Tarini Prasad r. Raghab Ohundra. V B. L. R. 184 ; Xlll W. R. 203 ... 
Tarleton r. (-ox, 46 Miss. 430 ... ... ... ... 

Tarleton r. Johnson, 60 Am. Dee. 515 ; 26 Ala. 300 

Tarleton r. Tarleton, 4 M. & S. 20 

Tariiek Chunder r. Panehu Mohini, 1. I^. H., VI Cal., 791; VIIJ 0. L. R. 297... 

Taswell r. Stone, 4 Burr. 2455 ... ... 

Tate v* Salmon, <9 Ky. 4i!t0 .«• ... ... ... ... ... j,, 

Tates Kxe’r r. Hunter, 3 St rob. Eip 136 

Taylor r. Adam. 115 111. 570 ,,, 

Taylor r. Atlantic R. Ck)., 68 Mo. 397 ... ... ... ... 

Taylor r. Barnes, 69 N. Y. 430 ... ... ... 

Taylor r. Barron, 64 Am. Dec. 281 ; 30 X. H. 78 

Taylor r. Barron, 35 N. H. 84 ... ... ... 

Taylor r. Boyd, 17 Am. Dee. 603 ; 3 Ohio, 337 

Taylor r. Carry 1, 20 How. 583 

Taylor v. Castle, 42 Cal. 371 

Taylor r, Oo<its, 29 Am. St. Rep. 426 ; 32 Xeb. 30 ... 

Taylor v. Klliott, 52 Ind. 588 

Taylor r. Ford, 22 Eng. W. R, 47 ; 29 L. T. 392 

Taylor r. Hull, 71 Tex. 206 

Taylor r. Hunt, 84 Mo. 205 ... 

Taylor r. Jones, 42 N. H. 25 ... ... ... 

Taylor r. Jones, 2 Atk, 600 

Taylor V. Kilgore, 83 Ala. 214 ... * 

Taylor r. Manhattan Ry. Co., 6 N. Y. Sup. 488 ... 

Taylor r. Phelps, 1 H. ic G. 492 

Taylor r. Taintor, 16 Wall. 366 

Tayh)r r. The Royal Saxon, 1 Wall. Jr. C. C. 311 

Taylor r. Williams, 26 Tex. 683 

Tebbets r. Tilton. 24 N. H. 120 

Tebbett^} r. Tilton, 31 X. H. 273 

Tedlie r. Dill, 3 Ga. 104 

Tennell r. Breedlove, 64 Tex. 540 

Terry r. Drabonstadt. 68 Pa. St. 400 

Thakur r. Rugnath, 1865 Oal. S. D. 2D 

Thanakoti r. Muniappa, I. L. R., VIll Mad., 496 .m 

Thatchell r. Berney, 65 Ala. 39 

Thaw r. Falls, 136 U. S. 619 

Thayer r. Brooks, 49 Am. Dec. 474 ; 17 Ohio, 489 

Thayer r. Carew, 13 Allen, 82 

Thayer r. New England Lithographic Co., 108 Mass. 623 

Thayer v, Tyler. 10 Gray, 164 

The Charkich, 4 A. & E. 69 

The Davis. 10 Wall. 18 




... 144 

... 466 

... 746 

... 372/ 
... 617 

... 617 

... 407 

.236,236(Ad.) 
... 646 

663 
... 144 

... 372rf 

... 160 
... 684a 
473(A(i.) 

226y, 226/i 
547, 608 
200 (Ad.) 

702 
617, 518 
12, .52d 
458 
... 409 

... 664 

... 372//- 
... 226(1 
290 (Ad.) 

719 
622 (Ad.) 
... 635 

603 
677 
... 679 

388(A<1.) 
606 
491, 595 
... 401 

... 430 

... 228 
... 258 

187, 216 
200(i(l.) 
... 476 

... 325 

108(Arf) 
... 205 

203 
... 372a 
... 372rf 


• • • 

• • • 

• • • 

• • • 



TABLE OF CASES. 


55 


PASB 

The Siclcr. (1SP3) P» 119 ••• ••• ••• ••• ••• «•, «.• 843 

HgIoiic), 1 C. R 0 I 3 , 8 ••• ••• ••• ••• ••• ••• ,,, 607 

The Mary, 9 Oranch. 126 497, 524 

1 he M^ccea^ h P. D. 106 ••• ••• ••• ••• ... ,,, 879 

The New Hampshire S. Court in I’roy t\ Cheshire R. R., 56 Am. Dec. 177; 28 N.Y. 88 640 

... 372a 
... 372e 
... 623 

226/, 226^ 
50, 52a 
616 (a4(1.) 
... 198 




• •• 


••• 






The Parlemcnt Relge 

The Republic, 2 Tex. 616 ... ... ... ... 

The Rio Oraiule, 28 Wall. 468 ... ... ... 

Thomas r. Hubbcll, 69 Am. Dec. 619 ; 15 N. Y. 405 ... ... 

Thomas r. Joslin, 1 Am. St. llcp. 624 ; 29 N. W. R. 344 ; 86 Minn. 1 
Thomas r. Mcriisett, /6 Cia. 8S4 ... ... ... ... ... 

Thomaa r. Sterns, 88 Ala. 187 

Thompson v. Chicago Ry. Co., 19 S. W. R. 77 

Thompson y. Clark, 4 Hun. 164 ... 

Thompson r. Griffin, 6 S. W. R. IK); 69 Tex. 189 

Thom])son r. McKay. 41 Cal. 221 ... ... 

Thompson v. My rick, 24 Minn. 4 ... 

Tiiompson r. Reno Savings Rank, 8 Am. St. Rep. 858 ; 19 Ncv. 242 ... 

Thomj)son i\ Roberts, 24 How. 241 ... ... ... 

Thompson r. Se.liustor, 2H N. W. R. 858 ... ... ... ... ... 

Th()in])so!i r. Whitman. 18 Wall. 457 ... 

Thompson r. Winelaml, IL Mo. 245 

Thoms r. Southard, 2(5 Am. Dec. 467 ; 2 Dana, 475 

Thomson r. Howard, 81 Mich. 809 

Thoresoii r, Minn. Harvester Works, 18 N. W. Rop. 156 ; 29 Minn. 341 

Tliorn r. Newson, 58 Am. Rep. 747 ; 64 Tex. 161 

Thorn r. Salmoiison. 87 Kan. 441 ... 

, Thornton r. Raker, 2 Am. St. Re]). 925 ; 10 Atl. R. 617 ; 15 K. 1. 558 ... 

Thornton r. Leavitt, 68 Me. 884 

Thornton r. Marginal Ry„ 123 Mass. 32 ... 

Thurston r. Spratt, 52 Me. 202 

Thrift r. Delaney, 69 Cal. l88 ... ... 

Thwing t\ Great Western Ins. Co., Ill Mass. 93 
I’hyila Kaiidi Uniniatha r. Clieria Kunhamed, 1. ]j. R., IV Ma(i., 808 ... 
Tibbetts r. Miajileigli. 60 N. H. 487 
Tidball r. Eiehotf, 66 Tex. 58 
Tierney r. Abbott, 46 Wis. 829 
Tilton r. Cofield, 93 U. S. 168 
Tipiiack r. Rriant, 168 Mo, 580 
Tiru])ati r, Narasimha, 1. L, K., XI Mad., 210 
Toblemaii r. Hildebrandt, 72 Cal., 313 ... 

Tcxld r. Gales, 20 W. Va., 4(54 ... ... 

Tolaiul r. 'I’ieheiior, 3 llawl., 326 ... 

Tollantl r. Conmir’s of Berkshire, 18 Gniy, 13 
Tollemaclie v. Tollemache, 1 Sw, &. Tr., 657 
Toller r. Carteret, 2 Vern., 494 

Tom])kins r. Tompkins, 1 Story, 517 ... 

Toponidhee Dhirj Gir v. 8ree])uty Sahanec, I. L. B., V Cal., 832 
Torrey r. Pond, 102 Mass., 355 ... ... 

Tota Ram r. Har Kishan, J. L. R., VII All., 224 

Tota Plain r. Ishar Dus, 1887 All. W. N., 76 ... 

Towle r. T.nvle, 46 N. H., 432 ... 

Town r. Smith, 14 Mich.. 348 

Towns r. Nims, 20 Am. Dec., 578 ; 5 N. H., 263 ... 

Townsend r. (Jox, 45 Mo., 401 
Townsend r. Mastorson S. D. Co., 15 N. Y., 587 ... 

Townsend r, Townsend, 94 Am. Dec., 185 ; 4 Cold., 70 ... 

Tracy r, Goodwin, 5 Allen, 412 
Tracy r. Merrill, 103 Mass., 280 
Trafford r. p.lanc, 36 Ch. D., 609 
Tr.an V. Gould, 6 Pick., 38, „ 

Traijquebar r. Natambcrlu, VI M. H. C. R. 234 .7 
Trask r. Hartfoni & N. H. Railroad, 2 Allenr, 331* 

Travis r. Topeka S. Co., 42 Kan., 625 
Trayhern r. Colburn, 7 AU. Rep., 469 ; 66 Md., 277 


« • • 
• •• 

* tt 


4 •• 


4*4 

• •• 
• •4 


4f • 


• •• 
444 


• « • 

t4« 


• •4 

• • 4 
44* 


• 4 » 
4«» 

• 44 
4 4 f 


• 44 

444 
44 4 
444 


444 

• •• 
444 

444 


444 

444 

444 


444 

444 

•44 


#44 

• 4 4 

# 4 4 
4*4 

444 

444 

444 

4*4 

• 44 


466 
... 185 

... 144 

... 162 
... 62a 

... 206 
178 {Ad.) 
... 623 

668, 608 
69(y(i.) 
... 780 

52 
74 

... 29, 48 
559 
485 
414(^/.) 
409(^d.) 

229 

107(.4d.) 
• ... 60 
92, 118, 158, 618 
716 
289 
113 
684 
461 (Ad,) 
... 644 

... 427 

... 292 

677 (Ad.) 
8S4(Ad.) 
... 630 
... 886 
... 603 
... ... .*• 2(), 57 

... 172(Ad), 179(Ad.) 

... 271 
461 
226<7 
162 

... 86, 63 (Ad.) 
166, I66(^dj 

miAd.) 

427 

226r;, 227 


444 


• • • 

444 

*44 

• 44 

* 44 
i ft 4 
444 

444 


444 

4*4 

444 

444 


444 


• 44 
4*4 

• •• 
• 44 

• 44 


• • f 

44t 

• 44 

• • 4 


444 

444 

444 


4*4 

444 


44* 
••• 
444 
• •• 


/lO 

37 



56 


tablV. of cases. 


. 478 ... 


Treadway v. Eastbum, 57 Tex.. 2()9 „• ... 

Treasurers r. Bates. 2 Bail. L., 862 ... ... 

Treasurers v. Cleary, 3 ttich., 872 ... ... 

Tredway v. Sioux C. P. By. Co., 89 Iowa, 197 
Trefjfo r. Lewis. 58 Pa., 463 

Trentor r. Potlien, 21 Am, St. Re]). 224 ; 4fi Minn.. 298 
Trevivan v. Lawrence. II Sm. L. Oi. 800 (8 Kd.) 

Trikam r. Kar.ayanrav. 1878 Bom. P. J.. 48 
Trimble v. Boothby, 45 Am. Dec., 626 ; 14 Ohio. 109 

Trimble v. Farrlss, 78 Ala., 260 ... ... 

Troy V. Cheshire Ry. Co.. 65 Am. Dec.; 177 : 23 N. H.. 83 
Troyer v. Wood. 9 Am. St. Rep , 367 : 10 8. W. R.. 42 ; 96 Mo 
Trumble r. Williams, 24 N. W. It., 716; 18 Neb.. 144 
Tni^toes of Internal Fund r. Bailey, 10 Pla . 233 
O’lia V, Cnrriero. 117 U. S., 201 ... ... ... 

Tucker r. Harri.s, 58 Arn. Dec.. 488 ; 13 Ga.. 1 ... 

Tulsi Ram r. Ganpa Ram. I. L. B., 1 All., 252 ... 

Turley v. Turley, 85 Tenn.. 251 .. ... ... 

Turnbell r. O. llara, 4 ycatea,, 44 J ... 

Turner r. Crehil, 1 Ohio, 174 
Turner r. Dougla^^s, <2 N, C., 127... 

Turner r. Ilitohoock. 20 Towa, 310 
Turner r. RiolinioTid, 2 Veni., 81 .. 

Turner r. State, 27 Ark., 387 . . 

Turjtiu >•. Tlioina'’-, 8 Am. Deo., 616 ; 2 Hen. & M., 139.., 
fl’ufika r. D’I'.cien, 68 N. Y., 44 i ... ... ... ... 

Twogooii r. I^otice, 22 Iowa, 643 

Two Rivers Mfg. Co. v, Beyer, 17 Am. St. Rep., 131 ; 74 Wis., 210 
Tyler Cotton Press Co. r. Chevalier, 56 Ga., 454 
Tyler e. Tliomas, 25 Beav., 47 

Tyrrell v, Baldwin, 67 Cal. 1 ; 6 Pac. Rep., 867 

U 

Udaiya Tevar r. Katama Natchiar. II M. H. 0. R., 131 .„ 

Ode Rum v. D.iyan, lS8l) P. tt.. No. 37 ... ... ... .«• 

XJdmi r, Noki, XV P. R.. 202 ... ... 

Ldmi j’.Raji, 1894 P R.,No. 23 ... 

C hlf elder, V. Levy, 9 Cal.. 607 ... ... 

Ukha 7’. Daga, I. L. R., Vll Bom., 182 ... 

TJ Irich 7\ Ulrioh, 3 Mackay, 290 .. ... ... ... ... 

tTiimr Ali r. Shah Ali, V P. R., 104 ; 1870 P. R., No. 69 
Dmatara Debi r. Krishna Kamini Dasi, II B. L. R. A. C.,102 
Uinod Dholohand r. Pir Saheb, I. L. R., VII Bom., 134 
TTmmatba r. Kunhamed, I. L. B.. J V Mad., 338 ,,, 

Umrao Lai v, behari Singh, 1. L. B., Ill All., 297 
Underwood 7’. McVeigh, 113 Gratt., 409 ... ... 

Union Bank 7’. Hodges, 11 Rich., 480 
Union T. Co. ?*. South Ind. Nuv. Co., 130 U. S . 665 
Union B. and T. Co. r. Traube, 59 Mo.. 356 
United Society r. Underwood, 21 Am. Hep. 214; 11 Bush., 265 

United States 7*. Ames, 100 U. S., 35 ... 

United States r, Arredonda, 0 Pet.. 709 

United States 7*. Benner, 1 Bald*. 284 ... ... ... 

United States, 7’. Dawson, 16 How., 407 ... ,,, ... 

United States 7’. Hnnoock, 30 Fed. Rep., 858 .. ,,, 

Uuitod States 7*. Lafontaine, 4 Cranoh. C. C„ 173 

United States r. Lawrence, 18 Blatohf., 306 

United States r. McDowell, 4 Cranck., 810 ... 

United States r. Price. 9 How., 83 .. ... ,,« 

United States V. Throckmc^rton,9S V. S,, 6b ... 

United States r. White, 17 Fed. Rep., 501 

Univers ty r. Lassiter, 88 N. C., 88 

Utry V. Suit, 91 N. C.. 406 ... 

Ueialuluaisea r* Rahim Bukib, 1861 S. D. A, N. W< P. 30th Sept. 


• •• 

• •• 

• •• 

• •• 


• •f 

• • • 


• • • 

• •• 

• •• 
• •• 
• •• 

• •• 

• •• 


» • t 

» • • 

»• » 
• t • 


see 

Ct« 

» • • 


f f • 

• •• 

• • • 
tea 
• • • 

• f • 

• t • 

• •• 

• •• 

• • • 

• •e 

• • « 

• • • 

« « • 

• •t 

• • • 

• • • 

• •• 

• • • 

• •• 

• •• 
• • • 

• • • 

• •• 

• • • 

• •• 

• et 

• •• 
tea 

• • • 

• •• 


• •• 

• e« 

• •f 

• ee 


* • • 

• • • 

t • • 

• •e 


• • • 

f • • 

• tr 

• • • 

• • • 

• • • 


• •• 
• •• 


PAOtK 

... 445 
... 743 
... 372i 
... 208 
316 (.4d.) 


098, 704 
... 138 

... 642 

192. 466 

45s, 460 

... nsff 

... 483 

... 427 

... 617 

147 
... 384 


... til /A 

... ass 

(M V itlO 

... 127 

... 2.0 
... 2a3 

... 7i0 

160, 2U0 


• • • 


89 

230 


• ee 

e«e 

• •# 


67C(-ld.) 

... 647 

... 728 
... 48 

95, 120 
660 
618 
153 

462 

742 

684/>) 

... ... 660 

763 

... ... 743 

... 238/r,458 

... 8 72u 

... 406 (Ad.) 

489 

... 872u 

... ... 400 

290 

... 736, 743 

108, 487, 488, 496 

489 

... 438 (Ad.) 

... 289 (Ad.) 

**55 

• 44 ••• 



, TABLE OF CASES. 


57 


PAQB. 


Vail r. Owen. 19 Barb., 22 ... ••• ••• ••• ••• 

Valentine r. Mahoney, 37 Cal.^BOS ... ^ ••• ••• 

Valdain r. Cloutier, 22 Am, Deo. 179 ; 3 La., ITO 

Vanoott 7?. Prentice, 104 N. Y., 46 
Van Densen V, Sweet, 61 N. Y., 378 ... 

Vanderpoel r. Van Valkenburgh, 6 N. Y., 190 

Van Dolsen r, Abendroth,4S N. Y., Sup. Ot., 470 

Vanqueliu i'. Bonard, 15 0. B. N. K. 341; 33 L, 0. P. N. S. 78;S. 

36 L. J. 0. P.()8.. 

Varanakot Narayanan v. Varanakot Narayanan. I. i-*- D Mad., 328 

Varner r. Beril, 47 Ala., 286 

Vasuder v. Vamnaji, I. L. tt., V Bom., 80 ... ••• 

Vasudeva v, Madhava, 1. L. B., XVI Mad., 320 ... 

Vasudevan r. Narayanan. I. L. R., VI Mad.. 121 ... ... ... 

Vaughan v, Northup, 15 Pet., 1 ... ... *•* ••• ••• ••• 

Vaughan r. Morrison, 55 N. H., 580 ... 

Vaughan r. Weldon, li. R. 10 C. P., 47 

Veach r. Rioo, 9 S. C. 11. 730 : i:il TT. S., 293 

Venabl(M’. CuT’cl, 2 fhyid, .582 ... 

Vengamuthu 7\ Pandavt‘swara. 1. L. 11., VI Mad., 151 ... 

Venkata r. Krishnasami, I. L. K.. Vi Math. 344... 

Venkatachalam r. Mahalakshmamma, I. L. It., X Mad., 272 ... 
Venkataohalan r. Thimnia Naikan, V M. IT. 0. It., 01 ... 
Venkataehalaj»ati Krislina, I. Ta It. XIII M. ‘id., 287 ... 
Vonkataehala])ati SubKarayadii, 1. L. R., XII f Miid., 293 
Venkatadri Af)])arow v. Narayya Apparovv, iX M. J., 288 

Vonkatesh r. Maruli, I. \j. It., XII Bom., 217 

Vcnkatramaiina r. Viramma, 1. L. K.. X Mad., 17 ... 

Venkayya v. Narjisamma, 1. B. It. XI MckI. 204 ... 

Vcnkayya r. Siirainma, I. L. R.. XII MjwI., 235 ... 

Venkoba v. Subbanna, 1. L. R., XI Mad., 151 

Venktesb v. (lanpaya, 1870 Bom., P. .1. 110 

Veriku r. Mahalinga, 1. L. R., XI Mad., .393 

Verhein i\ Stiekbein, 57 Mo., 320... 

Very r. Me Henry, 29 Me.. 200 

Vijaya Ragava r. Secretary of State for India, I. L. R ; VII. Mad..., 

Vinojard ?*. Lynoh, 80 Mo.. 084 

Viraragavji r. Krishnasami, I. L. R.. VI Mad., 344 

Vishnu Siikharam r. Krishnarao, [. L. R., XI Bom 158 

Vithalrao v. Vaghoji. f. L. B., XVII Bom., 570 

Vithal Krishna r. Aimntrani, XI B. H. 0. R., 6 ... 

Vithilinga Padayaehi v. Vithilinga Mudali, 1. L. R., XV Mad., Ill ... 
Vogel r. Brown Townf>hip, 2 Am. Sr. Rep., 187 ; 113 Jnd., 299 

Voinot V. Barrett, 55 L. J. Q. B., 39 j 34 Eng. W. Rep., 161 

Voorhees 7\ .lackson, 10 Pet., 474 

Voorhees v. United States Bank, 35 U. S., H9 

Vosler r. Brook. 84 Mo. ,4 57 ] 

Vyankatrav v. Mahadev, 1882 Bom. P. .T,, 22(> 

Vydinatha r, Subramanya, I. L. R., VlII Mad., 235 

Vythilinga tr. Vijayathammal.I. L. R., VI Mad.. 43 ... ... 


439 

...108, 200(A<i) 
... 198 

... 183 

... «•* 432 

510 

.«• ... 47 

C, On appeal. 
396, 540, 577 
... .*• 214 

... ... 524 

244, 250 
••• 421 

• • • • » • Av 

... al7 
... ••. 86 

314, 027 
... • . • 482 

478 

... ... 249 

.»• •»» 340 

>». 128 
... . . 29(> 

277 

249 

. • » ... .13 

697,706 

485 

149, 173 

193 

642 

174 

... ... .12 

.. 113 (Ad.) 

... 506 

372/f 

293 

... ... 619 

317,471 
... ... 340 

257 

...394, 394(-4d.) 
... ... 466 

... ... 509 

... \B2(Ad.) 

474 

... ... 435 

214 

... ... 3 O 4 

147. 187 


Waflleigh r. Veasic, 3 Sum., 165 

Wa«l8worth v. Connell, 104 111,, 309 * 

Wagner v. Wagner, 30 Minn., 289 . . 

Wahid Ali r. Nauth Tooraho, XXIV W. R., 128 . . 

Wahle n. Wahle, 71 111., 510 

Local Board of Health v. West Riding and Giimsly R. Co.. 1 Q. 


Waldrop v. Leonard, 22 S. C., 118,,. 
Wales V. Jones, 1 Mioh, 268 
7 


082 

1,38 

50 

201 

128 


. ... ... 413 

• ... ... 467 

674 (Ad.). m(Ad.) 



58 


TABLE OF CASES. 


Walker r. DougluB, 89 Jll. 425 ... ... ... ... 

Walker, (PiP 25 Ala, 81 ... ... 

IValkei* T. Hill, 111 lud., 223, ... ... ... ... 

Walker v. Pevrymaii. 23 (la., 314 
Walker v. Snialluum. Anib., 677 ... 

Walker r. Stale. 102 Ind. 502 ... 

Wall r. Wall. 10 Am. St. Rep., 549 ; 123 Pa. St., ,">45 ... 
Walling t*. Beei*H, 120 Mass., 54K ... 

Walmenley v. Mendelsohn. 31 La. Ann.. 152 

Walsh r. burkin. 12 Johns, 99 

WalliMs r. Wo(k 1, 10 N. W. K., IK; ; (;i Ir)wa. 290 
Walt(ni r. (Jarr. 1)7 Ind. ]()4 ... ... ... ... 

Wamslcy r. Robinson. 28 La. Ann., 793 ,. 

Wann r. MoNiilIv, 43 Am. L)(?e. .^8; 2 Gill.. 355 
Wanzer r. De P-mm, 1 K. D. Smith (N. V.), 201 
Ward r. Day, 4 R. A S., 337 

Ward r. Hartford Go., 12 ( Wn., 404 

War»l r, Johnson. 113 Mass.. 148 ... 

Ward r. Lowndes, 2 S. B. R. 591. 96 N. C., 367 

Ward r. Southfield, 102 N. Y., 537 

Ware r. Peroival. 14 Am. Hep. 566 ; 61 Me.. 391 
War(‘ r. Richardson, 56 Am. Dee. 762 : 3 Ind., 505 

Warren r. Grain*. 50 Mich., 301 ... 

Warren r. Kiiigfiniill. S Q. B. Up. Can., 407 

Wurrrnder -r. Warrendor. 2 Cl. & F., 541 

Washburn r. Great Western Ins. Co.. 114 Mass.. 175 ... 

WaBliburno r. Stoonwiok, 32 Minn.. 327 

Wash Ins. Co. r. Price. 1 Hopk. Ch., 1 ... 

Washington v. Black. 83 Cal.. 290... 

Washington Paokt'i Co. r. dickies. 5 Wall.. 592... 
Wasison r. Cone. 86 111. 40 ... ... ... 

Waterbnry Mather, 16 Wend.. 611 

Waterhouse i'- Oousms. 40 Me.. 333 ... .. ... 

Waters i*. Bati’S. 44 Pa, St.. 473 . . ... ... 

Watkins v. Holman. 16 Pet., 25 

NVal'^onr. Rank, 3 Rxi.. 476 ... ... ... 

Watson r. Collector Raj Shahyc. XI] 1 M. I. A. 160 ; III 

C.. ••• ••• ••• ••• 

Watson V, Howling. 26 Cal., 124 ,,, ... ... 

Watson 7 *. Jones. 13 Wall.. 713 

WalMoi V. Jones. 11 Am. Law. Rt*g.. 430 

Wal soii r. Van Meeter, 43 Iowa, 76 

"Watson r. Wetter, 91 Pa. St., 385 

Watson r. Wdsoi), 26 Am. Dec. 459; 2 Dana, 406 
Wall V. Brookover, 29 Am. St. Rep., 811; 35 V. 32r 
Wattcj- V. Rnekor, 1 Rrod. & B., 491 ... ... ... 

WattlcH u. Hyde, 9 Conn. 10 
Walls r. H :ii ding, 15 'IVx., 386 ... 

Way V Lewi*', 115 Mass., 26 

Wazi'er .Maid on v. Cliuni Siiigli, I. L. R., VII Cal,, 727 ; 
Wa/.ir Singh v. Ganga Ram, 1889 P. R., No. 30 
Weavi’i’ 7'. broniuM’, 21 Atl. R, 1010 ... ... ., 

Weaver Brown, 87 Ala, 533 ... ... 

Weaver r. Carpente”, 42 Iowa, 343 ... ..* 

Webb V, Buokelew, 82 N. Y., 555 .. 

Webster v. Gonnt\ of Washingron. 26 Minn., 220 
Webster v. Daniel, 14 S. W. R., 550 ; 47 Ark., 131 
Webster v. Page, 6 X. W. Rep., 716 ; 54 Iowa, 4G1 ... 
Webst.er v, Hitinlall, lit Pick, 13 .. ... ... ... 

Webstor r. Keid, 11 How., 437 ... 

Wedderburu /■. Weddeibum, 4 My. & Or., 596 
Wshrly Movtoot, 103 111., 18>» ... ... ... ,,, 

Weil r. Summons, 66 Mo., 617 

Weinberger r. Morohants’ Ins. Co., 4 La. Ann., 31 ... 


PAOB. 

... ma 
... 2385 
398 (Ad.) 




... 397 

414, 415 
... 226r 
... 682 

... L57 

... 228 


B. L. R. P 


• • • • . . ... 52/.* 

... ... ... 720 

• • • • • . ... 7 43 

•«. ... 467 

... ■ . • ... 490 

... ... ... 52 

138(Ad.) 

... ... ... 415 

... .a. ... 557 

529. 531 

... ... . . * t>6 . 

... ... ... 7 OO 

... ... ... 384 

*t* ••• 42T 

1:ji, 121' 

414(^i.) 

••• ••• 

• • • • • • « » ■ 

••• 460 

#•* ••• 337 

... ... ... 372/' 

P.C.43; XllW.R. p. 

... ... ... 121 

686. 71(’ 

... ... ... 518 

... ... ... 675 

- . . ... ... 63t ’ 

461 (..Id) 

690, 698, 705, 706 {Ad) 


• • • • •• • • I 

••• 

IX C. L. R.,377 


‘J92 {Ad) 
... 226< 
... 125 


... 465 

... 14(7 

384 
466 

... 166 
677 (Ad.) 
44S 

080, 681 
... 661 
403 
... 114 



TABLE OF CASES. 


69 


WeiBB V. Gueriueau, 109 Ind., 438 

Welob. V, Karsteus, 60 111., II7 ... ... 

Welch 17. Kinilaud, 93 N. Gar., 281 

Welch V, Naah, 8 East., 394 ; 9 B. R., 478 
Welch r. Syke§, 44 Am. Doc., 689 ; 3 Gil., 197 

Welcome r. Batcheldor, 23 Me,, 85 

Wells r. Moore, 49 Mo., 229 

Wells V. Stearns, 33 Huu., 323 

Welsh V. Kirkpatrick, 89 Am. Deo., 85 ; 30 Cal., 202 ... 

Wenman Mackenzie, 5 £Z. A B., 447 

Werges St. Louis Ry. Co., St') La. Anii.| 641 ; 40 Ind.^ 441... 

Wernooke r. Wood, 58 Mo., 352 

West r. Bagby, G2 Am. Doc., 512 j 12 Tex., 34 
West V. Furbish, 67 Me., 17 ... ... 

West r. Jordan, 62 Mo., 484 

Westcott r. Bridwell, 40 Mo.,146 

West Feliciana K. R. Co. v. Thornton, 68 Am. Deo., 778 ; 12 La. 
West Wheeler, 49 Mich., 506 ... ... .. ... * 

Western U. T. Co. r. Dickinson, IS Am. Rep., 295; 40 Ind„ 441- 
Western U. T. Co. r. Taylor, 84 Ga., 408 

Wey 7 ’ Halley, 6 Mod,, 194 

Weyer r. Zauo, 3 Ohio, .305 

Wheelock jj. lioo, 74 N. Y., 495 ... 

Wheelwright i\ Depeyster, 3 Am, Doc., 345 ; 1 Johns. 471 ... 
Whicker r. Hume, 7 H. T^. 124 .. 

Whipple 7', Robbins, 97 Mass,, 107 
Whitaker r. Brainsou, 2 I’aine, 269 
Whitaker Hawley, 30 Kan., 317 ... 

Whitcomb r. Williams, 4 Pick., 228 ... ... 

White, ex parte, 37 Am. Re]»., 496 ; 15 Nev,, 146 

White 7’. Bucoleucdi, L. 11., 1 H. L. So,, 70 

Whiter Brownstoin, 35 Hun., 68 ... 

White r. Chase, 128 Mass., 158 

White r. Coatsworth, 6 N. Y., 139 

White r. Foote L. & M. ('o., 6 Am. St. Boj*. 650; 29 W. V. 385 
White r. Governor, 18 Ala., 767 ... 

White r. Jones, 38 111., 159 

White r. Merritt, 57 Am, Deo., 527 ; 7 N. Y., 352 

White V. Morse, 130 Mass., 162 ... 

White r, Moseley, 8 I’iok. 356 

White r. Ohilbrick, 17 Am., Deo. 214; 5 Greeiileaf, 147 
Whiter. Riggs, 27 Me., 114 
White V. Simuuds, 78 Am. Dtjo., (120; 33 Vt., 178 
White r. Smith, 75 Am. De<j. 589; 33 Pa. St. 186 
White r. Weatheihoe, 126 Mass., 450 ... 

Wliite r. Whitman, 1 Curtis, 404 

Whiteside r. Has^ ltou, 110 U. S,, 290 ••• ... 

Whitford r. Crooks, 20 N. W. 11, 45; 54 Mioh., 261 ... 

Whitley t\ Hlaok, 11 Am Dee, 753; 2 Hawks, 179 ... 

Whitney r. Clarendon, 46 Am. Doc., 150 ; 18 Yt., 252 
Whitney r Porter, 23 III.. 415 

Whitney v. Town of Clarend m, 46 Am. Dec., 150; 1^ Vi,., 252 

Whittaker r, Forbes, 10 {). P., 583 

Whittle ;ey r. Frant z, 74 N. Y., 45G 

Whyte r, Gihhos, 20 How. 541 .. ... ... ... 

WicklifiTt-’s Hi irs r. Ilreekeiiridgo's Heirs, 1 Bush, 443 

Wierioh r. OoZoya. 7 111., 385 

Wigand r. Dejonge. 8 Abb. New, ('E.. 260 ... ... 

Wight r. Wallhanm. 39 111., 554 

Wil.iyati Begjim v, Nurkhau, I, L. K., V All., 514 ... 

Wtloher r. Bobertson, 78 Va., 602 

Wilcox r. Kasfiick, 2 Mich., 165 

Wilflman r. Rider, 23 Conn., 172 

Wile r, Brownstein. 35 Hun., 68 


An., 


PAG*. 

... ... 488 

816(Xd.) 
188(Xd.) 
416,439 
... .*• 560 

365(Ad.) 
... ..« 113 

... . • « 45 1 

... 467 

... .«• 200 

... ... ()42 

• • • • • • 403 

... • • « 1 40 

... ... 746 

• . • • • • 407 

... ... 4 O 4 

736 ... 48a 

... ••• 380 

• •• ••• 368 

... ... 411 

... ••• 327 

••• ... 542 

410 (4(1), 414(/ld.) 
••• ... 523 

••• ... 514 

• • • ... 203 

• • • • . . 674 


fil (AiL) 
6»i (Ad.) 
180 (^Ad ) 
898 [Ad.) 
Sl2d, 372t 
... 451 

78 , 486 


... 2 26 d 
679, 68 2 
... 684a 
... 163 

898(.4rf.) 
51 


327r^ 328 
242 
412 (Ad.) 
705, 706 
108 
388 
526 
39 

... 237 

... 674 

420 (Ad) 
... 62b 



60 


TABLE OF CASES. 


• •• 


Wiley v, Pratt, 2S Ind. 628, 686 

Wilkeraon v. Bohoonmaker, 19 Am. St. Bep., 8^; 77 Texas., 616 ... 

Wilkes V, Jackson, 2 Hen. & M., 365 

Wilkinson v. Blliott, 19 Am. St. Bep., 168; 43 Kan., 590 ... 

Wilkinson w. Hall, 6 Gray, 668... 

Wilkinson v. Stuart, 74 Ala., 198 ... ... 

Willard v. Collamer, 34 Vt., 594 

Williamport R. Oo. r. Com., 8b Pa. St., 288 

Williams ??. Ayrault, 81 Barb., 364 

Williams r. B.tll, 36 Am. Bep., 730 ; 62 Tex., 603 

Williams r. Ben^iot, 8 How , 107 

Williams r. Cammaok, 61 Am. Dec., 608; 27 Hiss., 209 

Williams v, Chalfant, 82 111., 218 ... 

Williams Bngersoll, 89 N. Y., 608 ... ... 

Williams r. Fitzhugh, 44 Barb., 821 

Williams v. Haynes, 19 Am. St. Rop., 762 ; 77 Texas, 288 ... 
Williams r, Hudson, 93 Mo., 624 ... ... ... ... 

Williams v. Johnson, 84 Am. St. Rep., 518 ; 112 N. Car. 424 
Williams r. Jones, 18 M. & W., 633 
Williams Noble Brothers, 36 Ga., 599 ... ... 

Williams v, Preston, 20 Am. Deo., 179 , 3 J. J. Marsh., 600 
Williams r, Snunders, 5 Cold., 60 ... ... ... ... 

Williams v. Sutton, 43 Cal., 71 ... 

Williamson r. Berry, 8 How., 540 ... ... 

Williamson r. Williamson, 71 Mo., 442 

Williamson v. Wright, Tex. Unreported oases, 711 

Wills r. Slade, 6 "Ves., 498 

Wilson n, Buell, 20 N. E. R., 231 ; 117 Ind., 316 

Wilson r. Perrand, 13 Eq. 362 ... 

Wilson r. Pittsburgh (<oal Oo., 44 Pa. St., 434 

Wilson r. Rainey, 74 Mo., 229 

Wilson r. Wilson, 2 P. M., 435 ... 

Wilton r. Middlesex Uy. Co., 125 Mass., 180 

Wimbish r. Breeden, 77 Va., 324 

Wimer n. Wimer,3 Am. St. Rep,, 126; 82 Va., 890 ... 

Winehell r (\)iiey, 27 Fed. Rep , 482 

Winchester r. Beardin, 51 Am. Deo., 702; H> Humph., 247 •». 
Winobester noiskell, 119 U. 8., 450 ... 

Winohostor r. Hinsdale, 12 Conn., 88 ... 

Windsor r. MoVe.gb, 93 U, S., 282 

Wingate r. Haywood, 40 N. H., 438 
Wiunibish r. Bteeden, 77 Va., 324 ... ... 

Winpouny r, Win]»eiiny, 92 Pa. St., 440 
Winslow r, Stokes, 07 Am. Dec., 242; 3 Jones* Law, 285 

Winston r. Wcstfeldt, .58 Am. Dec. 278 ; 22 Ala., 760 

Winterfield r. Bradum,3 Q. B., 826 
Winters r. Means, 13 Ain, St. Ilep,, 489 ; 25 Neb., 241 
WiBconsin r. The Pelican Ins. C’o., 127 U. S. (20 Davis), 265 
Wisconsin Cent, By. Oo, r. Wisconsin River Sand Co., 71 Wis., 94... 
Wiseman r. Withorow, 90 N. C., 140 ... 

Withers r. Pat terson, 86 Am. Deo., 643 ; 27 Tex., 491 
Wixom r. Stephens, 97 Am- Dec., 205 ; 17 Mich., 518 

Wohlford r. Campton, 79 Va., 233 ... 

Wohlfinger 7\ Betz, 66 Iowa, 594 

Wood r. Bayard, 63 Pa. St., 820 

Wood r. Blythe, 1 N. W. R. 341 ; 46 Wis., 650 

Wood r. Eiise), 63 Mo., 193 

Wood V, Gamblo, 59 Am. Deo. 136; 11 Cush., 8 ... 

Wood r. Jaekson, 8 Wend., 9 

Wood. r. Liike, 13 Wis , 84 

Wood r. Watkinson, 44 Am. Deo. 592 ; 17 Conn., 500 

Woodbridge v. Banning, 14 Ohiov 838 

Woodbury v. Maguire, 42 Iowa» 339 ••• ••• ••• ••• ••• 

Woodhams i\ Newman, 7 C. B. 604 18 L. J. C. P. 218; 13 Jur., 4lk> 


PAas. 
437, 488 
428, 429 
... ... 758 

695, 728 
208, 608 
... ... 5l8 

292 (Arf.) 

372d 

682(Ad. ) 
427, 434 
617, 620 

432 

401 

516 (Ad.) 

4u 

.’!.’428, ’429, 492 

403 

438 (Ad.) 
... ... 544 

n92 (Ad.) 
... ... 54# 

• . a ... 603 

196 

... ... 556 

... ... 228 

■ . . ... 457 

192 fl 

743, 744 

682 

301 (Ad) 

208 

... ... 580 

636 

476 

... 836, 400 

53b 

402 

159 
385 (Ad.) 
... 454, 461, 495 
420, 432 

620 

... * 66 (Ad.) 

482,620 
... 718, 7iS(Ad) 
372/ 
379, 438 

601 

708 (Ad.) 

... 269 

436, 527 
... 737 

127 (Ad.) 
200 (Ad.) 

... 166 (Ad.) 

451 

158(Ad.), 163 
84 (Ad.) 

... 512 

677 (Ad.) 

678 (Ad.) 

... 114 

... 489 

... 291 






• •• 


• • t 





TABLE OF CASES. 


61 


Woodhous© r. Fillbates, 77 Va., 317 ... ... 

Woodin V Clemons, 82 Iowa, 280 .«• ... 

Woodland r. Nowhalls* Adm’r; 31 Fed. Rep.) 434 ,,, 

Woodruff V. Taylor, 20 Vt., (>5 

Woods i\ Monterallo 0. & T. Co., 6 Am. St. Rep. 393; 84 
Woodward v. Hill, 6 Wia., 143 ... 

Wooldridge r. Boyd, 13 Lea., 161 ... ... ... 

Woomatara Debia r. Unnopoorna Dasi, XI B. L, R. 158 
Worsley r. The Earl of Scarborough, 3 Atk., 392 
Wortham r. Boyd, 6G Tex., 401... ... 

Wright V. Andrews, 130 Mass., 149 

Wright r. Boynton, 37 N. H., 9... ... .. 

Wright V. Card, 19 Atl. R., 709^ 

Wright r. Douglass, 10 Barb., 97 
Wright, r Hagen, 24 Vt., 143 ... 

Wyatt r. Rambo, 29 Ala., 610 ... 

Wyatt’s Adm’r t*. Steele, 26 Ala., U39 ... 


PAOE. 

• a. ... ... ..I 483 

... ... ... ... 162 

... ... ... ... 6.irf d 

496, 499 

Ala., 560 ... .. 18l 

... ... ... ... ^2 

.702 

jXVlIf W. R.,163 ...65,94 

688, 720 

648 a, 696 

401,402,414,558,560 

414 

• •• ••• 9 

■ *ts itt ••• 

427, 440, 444 (Arf.) 

427 (Ad.) 

... 203 


Xiques r. Bujac, 7 La. Ann., 515 


208 


Yamimabai v. Narayan, I. L. R., I Bom., 164 
Yankey r. Swaney, 85 Ky., 55 ... 

Yaplo r. Titus, 80 Am. Dec., 604 ; 41 Pa. St., 202 
Yarakalamiua v, Naramma, II M. H. C. B., 276 
Yar Khan r. Ram Chand, 1882 P. R., No. 24... 
Yateman Savings Institute, 65 U. S., 764 ... 
YVites r. Smith, 11 Brad., 549 ... 

Veatman r. Savings liK.t. 95 U. S, 764 

Yellapa v. Mankia, VIII B. H, C. R. A. C., 27 
Yenkoba r. Rambhaji, IX B. II. C. R., 12 
Voho V. M. Govern, 4-2 Ohio, 11 ... 

Yon r. Baldwin, 7<i Ga., 769 ... 

Y'onley r. Lavender. 21 Wall., 276 
^ orks t", Steele, 50 J a.'b., 397 ... ... 

Young, crjKirtdf 17 Ch.D., 668 

Y'ouiig r. Babilloii, 91 Pa. St., 280 

Young V. Brehe, 3 Am. St. Bep. 892 ; 19 Nev., 379 

Young V. Cardwell, 6 Lea., 171... 

Young r. Lorain, 52 Am. Deo. 163 j 11 111., 624 
Young r. Pickens, 45 Miss,, 553... 

Young Ross, 31 N. H., 205 
Young T. Sellers, 106 Tnd., 101 ... 

Youiigman r. Elmira B. R. Co., 05 Pa. St., 278 


2(>7 

... ... ... 1 13 

... ... 406, 411 

493, 601 

... ... ... 104 

080, 087 

711 

• •• ••• At 

687(Ad) 

262 

321, 340 

746 

... ... 7ll 

... ... ... 5 20 

... ... ... 283 

219, 222 (Ad.), 226, 238 
... ... ... 182 

180 (Ad), 144 (Ad), 147 

686, 687 (Ad.) 

459 

407 

414 

476 

685, 710 


Zalem r. Gobindgeer, I I. J. (O. S.), 8o ... ... ••• ... ... 349 

Zamiudar of Pittapuram r. Kolanka, L. R. V I, A. 200; I. L, R., II Had., 23 ... 170 

Zane v, Fink, 18 W, V., 730 ... ... ... ... •». ... ... ... 686 

Zuberbicr t*. Morse, 36 La. Ann.| 970 ... ... ... ... ... ... 293 




XLjAW 


RES JUDICATA 


CHAPTER I. 

:nuhal Vif.w of the DocrniNE. 

The (loctriiu- oi- rex jitdlcata is of universal application, 
. , , and, in fact, “a fnndainenfal concent in 

of tito (loctri.Hi of O«oanizatioii of every jural society. 

jn(/>vntu. ‘‘Justice requires that every cause should 

he once fairly tried, and public tranquillity 
de)nau(N tliat liaviuo- linen tried once, all litigation about that 
c-ause should he concludeil for ever between those parties.^* 
“ Lhe uuiinr‘"uance of public order, the repose of society, and 
the quirt of families, require that what has been definitely 
<letermiue<l by competent tribunals shall he accepted as irre- 
fragable |<‘<ral truth/** If it were not for the conclusive effect 
ol all such (letermiuatious, there would be no end of liti- 
gation — and 110 security for any person ; the rights of parties 
would l)(^ involved in endless confusion, and great injustice 
olti'U done under cover of law; while the Courts, stripped of 
tiu-ir most efficient powers, would become little more than 
advisory bodies; and thus the most important function of Gov- 
eiiiineut — that of ascertaining and enforcing rights — would go 
unfulfilled;- ® 

From the earliest times, therefore, the Courts have fol- 
loned and acted ujion the rule of the conclusiveness of judg- 
inouts — the rule under which a judgment in a suit on any 
l)oiur is conclusive as to that point in every subsequent suit 
between persons wlio were parties to the former suit, under 
which rliey ‘^cannot canvas the same question again in another 
action, altlumgh perhaps some olijection or argument might 
have l)('en urged upon tlie first trial which would have led to a 
different judgment, and w^as not urged. Even the dis- 
coveiy at the time of the sub'iecjuent suit, of evidence whioli 
was not forthcoming at the time of the former suit, will not 

J Jeter »>. U«w*tt, llow. d >2, per t amp- 1 ? p.i. JuV G«)0 


bell, j. 


■' I 


* Oru&vboavl v. Uromley, 7 T, B 400. 
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avoid ibe bar of res judicata, mA a judgment*debfor cannot 
collaterally impeach the judgment even by written receipts for 
payment which have been since discovered:* "Sub specie 
novorum instrumentorum postea repertorum res judicata 
restaurari excmplo quare est." 


2. The term res judicata is derived from the Roman law, 


Roman notion of the 
doctrine. 


and, in its most obvious and general mean- 
ing, it signified at Rome, as it signifies in 
England and in America, that a matter in 


dispute had been considered and settled by a competent court 
of justice. A judgment of a Court among the Rornatjs always 
operated as a nnvation of the original cause of action, which 
was deemed to merge in it, and of which it was said, tran^ 
sit in rem judicatuin. This effect did not attach, however, to 


the judgments of the Praetor’s Court, which were regarded as 
Foreign judgments, but allowed to be j)leaded by way of con- 
fession and avoidance against a claim on the original cause of 
action; and by the time of Justinian, this plea came to be used 
to repel all the claims adjudged by the judicial tribunals. 
Every judgment was allowed a conclusive effect on the ground, 
Res judicata pro veritate accipitur ; and so conclusive was the 
effect that it was said, “ res judicata facit ex albo nigrum^ ex 
nigro alburn^ ex curvo rectum^ ex recto cur It was neces- 
sary that the subject-matter of the former litigation should be the 
same as in the new suit, and the parties the sanm and litigating 
in the same cliaracter, except that ilie judgment was availal)le 
by or against those also who might have succeeded as privies to 
the rights of the parties in the former suit, Tiie conclusiveness 
of the judgment extended to every point necessarily decided; 
and it was not necessary that the former cause of action should 
have been the same as the second, except when that cause of action 
was itself the subject of dispute, it being ordinarily considered 
enough that the matter in dispute in the two suits was the same. 
The details of the doctrine as recognized among the Romans need 
not be explained here. Interest reipublicce vt sit finis litium 
was an ordinary principle of Roman jurisprudence, though the 
doctrine of res judicata may be more immediately based on the 
equally well-known maxim, **nemo debet bis vexari pro eadem 
causa.^*^ These maxims, having stood the test of centuries, 
still retain their original place in the jurisprudence of every 
civilized country of to-day. Lord Coke, in a note to Ferrer^ s 


A Muhammad Salim v. Nahian Bihi, I. L. R. 
VIII. All. 265. 


* Marriott v. llampton, 7 T. R. ^GO. 
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case, observed that it had been well said, “ interest reipudlicce ut 
sit finis litium — otherwise great oppression might be done under 
colour and pretence of law.” Lord Blackburn, in Lockycr v. 
I^erri/rnan,^ refers to both these bases of the doctrine, though 
the doctrine, as recognised in English jurisprudence, is 
nut, as in the Continental Countries of Europe,” taken 
directly from the Homan Law. 


3. The doctrine res judicata has long been recognized 

_ , .. , in England with greater or less distinctness. 

Enehsh notion of the .iT>L i r.u -.n t ,> 

doctrine. “ Ihe rule or the ancient Common Law, 

Bowen, L. J., said in Brunsden v. Hum- 


phrey,'' “ is, that where one is barred in any action real or 
personal by judgment, demurer, confession or verdict, he is 
barred ns to that or the like action of the like nature for the same 


thing for ever.” The rule has been enunciated in England, as 
observed by their Lordships of tlie Privy Council, in the case 
of Soorjo Monee Dayee v. Suddanund,° in “a series of 
cases with wliich the profession is familiar. It has probably 
never been better laid down than in . . . . . Greyory 

V. Molesworth,^ in which Lord Hardwicke held, that where 
a question was necessarily decided in effect, though not in 
express terms, between parties to the suit, they could not raise the 
same question as between themselves in any other suit in any 
other form; and that decision has been followed by a long 
course of decisions, the greater part of *which will be found 
noticed in the very able notes”’ of Mr. Smith to the case 
of the Duchess of Kingston.’* It is, in fact, the rule as laid 
down in the Duchess of Kingston’s case that has acquired 
an authoritative character in every country that has adop- 
ted or followed English jurisprudence. In that ease. 
Sir William De Grey, C. J., delivering the unanimous 
opinion of the .Judges present, stated the rule in the 
following terms: — “From the variety of cases relative to 
judgments being given in evidence in civil suits, these two 
deductions* seern to follow as generally true — first, thatthejudg- 
ment of a Court of concurrent jurisdiction, directly upon the 
point, is, as a plea, a bar, or as evidence, conclusive between the 


« The French CMvil Code, Art. 1351, thus provides that Chose Jugee has place only with 
regard to the object of the judgment, and requires that the matter demanded Ihj the same, 
the demand be founded upon the same cause, and formed by and against the same parties 
in the same capacity. 


• L. R. J Ap. Ca. 530. 
» 14 Q. B. D. 140. 

• XU B. L. B. 304. 


I » Atkyns. 626. 
t 10 Sm. U 0. 601 (8tb Ed.). 


HKS JUDICATA DISTINGUISHED FROM ESTOl'PEL. 


[S. 4. 


Banie parties, upon llie same rnj>tter, directly in question in 
another Court; secondly, tlmt the jiidf^meut ol a Court of 
exclusive jurisdiction, directly upon tla* point, i^, in like manner, 
conclusive upon the same matter, iK^tween ilie same parties, 
cotning incidentally in qnesiion in anotliei Court tor a different 
])urposc; t)nt neither the jti lgnnnjt ot a eoneurreiit or exclusive 
jutisdictiou is evidence ot anv matter uliicdi came coliaterally 
in (jueslion, thougl) within their jurisiliction ; nor «»f anv imitti*r 
incidentally cognizahle., nor of any matter to he inferred hy 
argumeiil from the jndonient/’ 

Some years later, in Outrnm v. J/e/rt/'oro/” Lord Ellen- 
liorongli, C. j., said : “A recovery in any «me Miir upv)n is-'in^ 
joined on matt<T of title is e(|nallv eom-lu^i\e up<m the snl»jeet- 
matter ot sneh tith* : and a tinding upon title in tr(*spas^ not 
only (Operates as a har tn tlu* tutnro neovcrv ot damaLies lor a 
trt‘spa-s lonnded on llie >ame iiijuiy, hut al-o optnalo hv wav 
of e«stoppei to anv aetion lor an injur\ to the "amc Mipjiosed 
light ()l |M)Sses‘'ion . • . Ami ii nol the ieeo\t‘r\, hut 
tin* mutter allcgrtl hy iln* pari\, and upon which the rccnv»o’v 
procet'ds, which er(‘ati‘s the e'^toppel. i In* ni*'>\er\ oj ii^eii in 
an aetion of ^re^pa^^ is only a liar to ilu* liiture r(‘C‘)vei v ot 
damages Idr the same injury: hut the i*^toppf‘l preclude^- parlies 
and privies from contending to tlie eontr.ov of tlnii point or 
nuitter of tael whieh, having heeii oiuu' dwtim iU put in 
liy them, or hy those to whom they arc piivv in esmte or law, 
has been, on such i'^suc joined, soUMunly toimd agjunst ilnmi.*' 

4. The real character <»f the doeiiim* lia^ Imhui, to some 

iMi^tnkpii trrntmcnl extent, till own into tin; hack-ground in 
of the Jo(Mriut* in Kiighiiid hv its tit utim'nl ?!'*« a Inaiicli »d tlu* 

Kni^land us nil I'S- la w ot O^toppid, w n ich it I c-e m hlt‘> old V i U t In* 

eirenni'*lance iho hah exclude (‘onli.ioic 
torv e\idcncc, and from wh»< h dith-is chicllx in imt rt*-uiiing 
from ail act ot a partN himself a*- an < '•t«>p|)ol doc"*. The in- 
Uppropi ta tcncs». ot this nnuh* (*f tieatiug tin* dojiUrine has 
ulli*n hcen jiointtMl out, and a mistake tloO tesiillcd t’lom it 
iti praelicc was that it came to he In id m soun* ease'' that the 
plea id /as jiulu'tiiti, uidc'^s phutded in har, conld not Ik* given in 
evidence, and was to lie eoii^ideied a^ waived tike oilier estiqi- 
pelsJ' 1 lie good si'Use of the prevailed, however, 

ami the proposition was denieil in its application to judgments, 
as the estoppel arising fiom an act of tin* |>aiiy himself is allowed 


O 4T. K m 
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for the benefit of the other party which lie may waive; but 

tlje wliole comiminity have an interest in holdinj^ tlie pa'ties 

conclusively hoitiKl by the results of their own litigution.V’ 

• 

The distinction between the doctrine'^ of res judicaia iuul 
of estoppel WHS explained very clearly by Mr. Jnstiee Mahinood 
in Sitaram v. Amir “ 1*liat the effect of the plea 

of res judicata, said tlte learned Judee, “may, in the result, 
operate like an estoppel, by preventin|^ a party to a litigation 
from denying’ the accuracy i>f the former adjudication, cannot 
lie doubted/* Btit here the sirnilaritv between the two rules 
vii tually ends, and it is efjually clear that the ratio upon which 
tht^ doctrine of t'siopjxd, pro|)erly so calJed, rests, is distingtiisie- 
able (iom that upon which the |)lea of re.s judicata is lounded. 

e essential features of estoppel are those which liave found 
foriuulation in 8ec. 115 of the Kvi<lence Act, the |)rovisions of 
which proct‘ed upon the doctrine of etpiity, that he who by his 
(It cliiratiou, act, or omi^siion has induced another to alter his 
p()>iti()ii, shall not be allowed to turn round atidtala; advantage 
of such alteration ol that other’s position. All the other rules 
to be loiitid in (Chapter V'lll (‘f the Evidence Act, relating to 
tile estoppel (»f tenant, or of acceptors of bills of (‘Xidiaiige, 
bailees or liceiise<‘s, proceed . upon the sairn* ftitidamental 
principles. On the other hand, the rule of res judicata does 
not owe its origin to any such principle, but i'^ founded upon 
the rnaxinj, nemo debet bis vexari pro vnd et eadvm causa — a 
maxim which is itself an outcome of the wider maxim, interest 
reipubticat iit sit finis lifiuin. The |)rinciple of est()p[)el, as 
1 have already said, proceeds upon diHcrent grounds, and I 
lliink tlu! f/amers of the Indian Ca>des of procedure acted upon 
correct Juristic classification in dealing with the subject of 
res judicata as appertaining to the province of procedure 
]>ropeilv so called. Pi'ihaps tlic shortt'st w'ay to describe 


h •* KciidmI y, .1, in MdVfth v. uftcr pojnf ruf/ r»iif tlin cfffrtM ii «*on> 

trui \ (i(M t rui' . sijm •• 'j jic rllcr-t df a <tfu < 'niirt liavinj/ jiinwlict inn nvnr liar Hutjji*nL 

man* r t/l' c.tnt I'/vr^y l»( ! vs M'ji t ii<‘ pai Jn-. cv* n a^ an in vi.iy (iifrerciit frnrn an 

t-lf'pjM 1 arjHiii;/ finiM f la- a» t of tia- jiarfy liuiiH'If, in malcnif/ a dm! of indcnnirc, kc., 
wliK'li niav "r in.iN laW, 1 m- ciifnicrd al t.ln- <-l(;rlj<»n nt Tin; ntlicr juii’ty, hccauHn whatever 
the )»arfieH have dole- hy <■' nnjia'-t, th- y inav uiid'i l>y the ^alMe nieaii.s. Miit a jinlpneiif of 
a Court, iK'jn^'-fh'- heidein-e ay foneliisioti of the law, upon tin; faetH coutaiinMl with- 

iti the jei-^id. puts all einl t > all further litijj’atiou ou aeeouiit of the same malter, and 
l>#‘et,ji)« tie- lavs of the e;ise, vslijeh eaiiiiO? be ehanjj’<‘<l oi alter- d, even by the eofisenf of 
the paro* an I i*- not only bmdiiii/ upon tbeiii, but upon the Courts and juries ever after- 
\\ards. a•^ ioiej- a^ ;t .‘-hail reioain in forec and unreversed.” 


*• Or. Ev. I 0C7. 


I I. L. R. VIII. All. W2. 
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the difference between the plea of res judicata and an estoppel 
is to say that whilst tlie former pndjibits the Court from 
entering into an inquiry at all as to a matter already adjudicated 
upon/ the latter prohibits a party, after the inquiry has 
already been entered upon, from proving anything which 
would contradict his own previous declaration or acts to 
the prejudice of another party, wdjo, relying upon tho’^e 
declarations or acts, altered his position. In oilier words, 
res judicata prohibits an inquiry in limine^ whilst an estoppel 
is only a piece of evidence. Furrlier, the theory of res 
judicata is to presume by a conclusive presumption that the 
former adjudi<-aiion declared the truth, whilst an estoppel, 
to use the words of L<»rd Coke, is wlu*re a man is concluded 


by his own act or acce[)taiice to say the truth, which means 
he is not allowed in contradiction of his former self to prove 
what he now chooses to call tlie truth. Tluis the ])lea of 
res judicata proc<^eds upon grounds of public policy jiroperly 
so called, whilst an estoppel is simplv the appli<^*at ion of eipn- 


table principles between man and man, two 
to a litigation.** 


individual parties 


5. The suhstaiice of the rule as enunciated and recognised 

in England was, however, a|)proved of and 

Adoption of the upon in numerous CHi^es bv the Judges, 

doctnno in , . * . i i . Ti . 

BriiUh India. imported almost rvs Integra^ iii this 

country. Long before the enactment of a 
complete Code of Civil Procedure in India it whs laid down as 
a general rule, that “a Court cannot entertain any cause 

heard ami determined hv any 
le enactment of ifie Civil Pro- 
cedure Code of 1851), their Lordships of tlie Privy Council 
acted e.xprcssly upon the English rule in Saorjomonee Dayve 
V. Suddanund.'^ They referrcnl to that rule ivith ap[)roval 
ill Krishna Behari Hog v. JJrofeswari^^\ observing that “by 
the general law, where a material is>ue has been tried and 
determiuod between the same parties in a proper suit, and in a 
competent court, as to the status of one of them in relation to 
the other, it cannot, in their opinion, be again tried in another 
suit between them.*’ And in Khugowlie Singh v. H\i$sein 
Jiux^^ their Lordships observed, as to the statement of 
the rule in the Duchess of Kingston s case, that there was 


which sliall appear to have oeen 
Judge before.** Even after tl 


riiraaUioritMM m I'lr. l*roc 
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B. L. R .9M. 


I. R II I . A 3S3 
VII B. L. a. 673. 



as. 6 , 7 1 ENACTMENT OF THE RULE OF BAR BY JODOMENT. 


7 


nothing ‘‘ technical or peculiar to tho law of England in the 
rule as so stated. It was recognized by the Civil Law and it 
is perfectly consistent with Sec. 2 ot the Civil Procedure Code 
of 1859.” 

6. The statement of the rule in Sec. 2, wliile perfectly 

consistent with tltat in the Duchess of 
Ennctment ofthe rule Kingston's case, was not identical with, and 

hi Briti?li eon.siderably short of it. It enacted 

only tliat “ the Civil Courts shall not take 
cognizance of anv suit hronght on a cause of action which shall 
have been beard and determined by a Court of comfietent 
jurisdiction, in a former suit, between the same parties or 
lietweeri parties under whom they claim.’* It thus provided 
only for tliat [lortion of tlie doctrine of res judienta which 
relates to what is desi^tiated bar by judgment, and which really 
imports the liar of a suit by a judgment on the merits in a former 
suit on the same catise of action. The Supreme Court of 
Massachu^^etts said in Foster v» liichard Bnsteed^^ that “the 
doctrine of res judicata amounts simply to tiiis, that a cause of 
action once finally determined, without appeal, between the 
parties, on the tnerits, by a competent tribunal, cannot after- 
wards be litigated by new proceedings either before the same or 
any other tribunal.’* It is no doubt, this aspect of the doctrine 
of res judicata that is first recognized in the growth of juristic 
admirii'^tration, hot in later stages it can, only by a loose use of 
the language, be said to cover ilie whole extent of the applica- 
tion of that doctrine. 

7. Section 2 left unnoticed and ignored the remaining por- 

tion of the dtictrine, the portion relating to 
Bar by judsment dis- ,j,p of the trial of an issue by iude- 

bar by verdict. merit on that issue, the portion that has 

often, tliough not quite correctly, been 
indicated by the expression * bnr by verdict.* The gist of that 
branch of the doctrine is that an actual decision on any matter 
directly in issue in a suit is conclusive of that issue in every 
sul)>equent suit brought on any cause and for any purpose or 
object. Tins distinctiun has been held to be of great practical 
importance, especially by American lawyers, and there is no 
doubt but that confusion has sometimes resulted from an 
inadvertence to it. It was explained clearly in the judgment 
of the United States .Supreme Court in Cromwell v. in 
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dolivcrinp vvliicli Mr. Justice Ficlfl, — rof<Mrifi£r to the flifference 
lieHween the effect ol a judirrnent as a bar or est()|)|)el apti-nsf 
the proseciiiioti of a second acti‘»n n[)on tlie same (dairn or 
(l<^rnaii(l, and its efft'Ct a** an estr^ppcl in anotlier acti<»ii^ 
heiween the same parties upon a ditlerent claim or cause ol 
flctioii, — sai<l \ “ in the lormer the ;n(l|^rnt*nt, if rendered 
upon ihe merits, c ni'^litnte'' an ai^j^lute har to a sul)>(*(jnent 
action. It is a finality as to tin* claim <‘r deniaml in contio- 
versy, coneliidini»; parti«‘s and those in privity with them, n()t 
only as to every matter which was ofRuetl and rec(dved to sus- 
tain or dcl(‘at the claim or detnand, hut as to any other 
admis*-lhle matter which miiiht hav“ hem otbned for that, 
pnrposi*. Thu^, Ihr examiile, a jndi^meiit rimih'red upon 
a promissory note* i** e(melie^iv'e as to i iu* validity of the instiu- 
numt and tiu* timnunt due ttpon it, all!mn”h it he sii h«i( rpnmtly 
allc|4e<j that pi*rfeet defences actually e.vist(Ml, of which no proof 
was (dboed, such as lorocrv, want of consideration, or pa\ merit. 
If such defeiKa’s were not presimted in ih(*a(Mion and (‘sfahlislied 
hy competemt evidtaiee, the suhseqiumt allcj>a 1 n>n ol their 
e^i^t^‘nce is of no h ^al cotisecpienca*. I he jm};^‘ment is tis 
<‘onelnsive, so far as future |)r«a‘eedin<rs at l.nv are eont'enuMl, 
ji" tliouiih the(hdenees never existed. The l ine t lK*r(‘|(>r(‘, 
winch ^o ohen u-ed, that a jndetnent (‘stop-, ma only as to 
every (ground ol iccoverv or (h iene.e actnallv pn - n!ed in tin? 
action, hut also as to everv eroiind which iiiieiit !iaV(‘ been 
pri'seiitcd, is strictli/ nccinnte jrher} fo thr driiKutd or 

rlitnn in c oiirorrrsii. Such demaml or el lim, liaviiie passed 
into jndi^meni, cannot a^ain be hroneht into litigation hetwiM'n 
the parties io proeeialiiies at law upon anv eromnl whate\(*r. 
Blit irticrr the stcond action hctwvvn the same parltrs is upon a 
different claim nr demand, the jiidomeiit in the prior aci on 
operatt'S a*, an estoppel only as ti> those matters in i^sne or points 
controverted, up<»n the determination of which the findiiij; or 
verdict was rtmdtned. In all cases, llieieloiv, where it is soiif^lit 
To a[>ply thi‘ estoppel of a jiidj^meiil rendered upon one cause of 
acMion to matters arisino ill a suit upon a different cause of action, 
the euijuiry must always be as to the jioint or (|uestion actually liii- 
pat«‘(hitid determined in the 01 ii»inal action, not what might have 
hei‘n thus litig^cited and determined. Oiilv npoiism li mati(Ms is 
the jndenirnt conclusive in another actian.’’ Mr Black observes 
“that the ditlerences between the two cases are found clii^^flv in 
tw^O reipirds, r/r., as reg;af(ls tin* identity of the suhjecl-matter 
111 the successive suits, and as respects the scojic ol the estoppel 
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as to the matters (letermined hy He even goe^^to the length 
of saying **that the two cases are di^itinguished l)y important 
changes in the rule; in so much that they suggest a clear line of 
cleavage for the logical division ofthe general subject, and a prin- 
ciple for the classification of the multitude of autlioritics.** “* 

The first case is certainl}^ less extensive than the second, hut 
the two do not appear to be separate and independant branches 
of the rule of res jndkai a. In fact, a consideration of the main 
condition of the first case that the former judgment must have 
been on the merits and on the same cause of action, shows that 
that case is actually comprised in the second case of the conclu- 
siveness of judgment. A judgment is said to proceed upon 
the merits ‘ when the very caus(i of action is decided upon’"^ 
and Mr. Black himself SHys,~Mhat a “judgment is upon tlio 
merits, when it amounts to a declaration of the law as to the 
re^^pectivo riglits and duties of tl^e parti(‘s, based upon the 
ulHrmife fact or state of facts disclosed hy the pleadings and evi- 
dence and upon which the right of r(‘Covery d(*p(‘nds, irresj>ec- 
tiv(' ()( formal, teclinical, or dilatory objections or contentions.’^ 
Jt is clear therefore that a judgment in a suit will bar anollnu* 
suit only when the latter is based on the game point on which 
tlie former wa.s based and which was decided in that former suit, 
and tin’s is exactly the enunciation of the rule of bar l)y 
verdi(!t or couclusiveness of jtidgment. This is furtheu* evident 
from “the fact that judgment altliough not u[K>n the merits, 
and thcrefon* not conclusivti in n‘sp(*ct to the very cause of 
action, may still be final as to the pr(*cise point ii])ou which 
tlie det(U'mination was based.” 

8. This defect in ilie Hide enacted by Sec, f? was made 

IVinciple of bar by "P ''.y ^*^"'‘** COllI iliuing otl pre„p,al 

primaplcs to act u])on the rule of the con- 
clusiveness of judgrmmts as to is.sues also. 
Mr. Justice Malimood pointed out in 
Jamaituauissa v. /yufjunnissa^^^* that in “Sec. 2 the principle 
of res judicata w^as embodied only to a limited extent ; but in 
interpreting the section, the Brivy Council holding that, apart 
from legislative enactment, the j)rinciple of res judicaia was 
an e*5sential part of the law of procedure in every civilized 
country, applied that i)ririciplc to the trial of i.ssues as well as to 
lie trial o| suits.” During almost the last days of the autlioritv 
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IS. 9. 


of that rule, Sir Richard Garth, C. .1., in Nobo Doorga 
Dasi V. Foyz after referring to the difficulty of the 

application of the law of estupj)el to such cases, said ; Each 
year’s rent is in itself a separate and entire cause of action, and 
if a suit Ik? l>rought for a year’s rent, a jadgment obtained in 
that suit, wliatever the defence iniglit be, would seem only to 
extend to the suhject-nialter of the soil, and leave the land- 
lord at liberty to bring another suit for the next year’s rent, 
and llie tenant at lil)erty to set up to tliat suit anv defence she 
thoiiglit pro[)er. Hut i» is said, on tin* otln r band, that in the 
former suit between the (b lendant and tlie j>laintiff, the entire 
(|uehtion of what t)ugl»t to he the permanent al)ateinent ol rent, 
during tln^ whole period of da* lease, was snhstantially and 
necessarily tried and determined, and I bat they are neither of 
th(‘tii at liberty to re-o|K‘n the <jne^tion. 1’be |)rinciple upon 
wbirb the aliatement was tnavl(‘, tlu? v.ilin* of the hmd, the mea- 
surennmts, and otben* cireumstances wbieb Ibrm the materials 
upon wliieli tin* Judge would e.-liniate tlie amount ot the 
al)atement, would la* appliea!)le to one year as well as to an- 
other, ami wbal wms a just and piopiT abatement lor the year 
1S71 w'ouKl be an (*<jnally just ami proper abatement in each 
sueceeding year, d’here eertaiiily appears to be great weight 
in tbi" reasoning. I Im* eas«*s of Mnlmud ClrDidrn v. Asrad/ia 
ami Halchal v. llira Mvlvv Dasi-^ seem ^ery 

mucl» in point, ami we think that wa* ought to act upon them. 
In one ol thest* (?ast*s, the suit wa^ l)roiighl l>y a landlord for o!ie 
year’s rent. The answer was, tin* land is rent-free, and a 
decision was jiasH'd against the landlord upon that groiiud. 
Another suit was afterwards hrought hv the landlord for an- 
oihei year’s rent, ami it was ht ld iliat as hetweeu the parties 
it had been deeitled that the land was n*nt-fr. and that this 
dt*eision was binding upon them not only for the one year, but 
tor all future years.’’ 

1). Oilier difficulties wen* ox[)erienced in tlie construction 

of the rub* ou account of the rather vague 
import of the expression ‘cause, of action’, 
... tU- of |,e ,„-„i,omiced to be the k 

stone of the rule of har hv judgment. I he 
exact .signification of the term fur the pur- 
pose of the in It* of n$ judicata was con- 
iii M'vt ral eiisi‘s. (icneraliy speaking, the term cause of 
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action means and includes every fact wln'ch it is .material 
to be proved to entitle the |>laintifi' to succeed,’® every 
fact stated as a cause of action in the plaint, every fact 
on which the plaintiff bases his title to the relief asked 
by him.” Sir M. E. Smith, in deliverino; the decision of 
their Lordships of the Privy Council in Soorjoinonee Daj/re v. 
Sudanand^^^ expressed it as their opinion that “the term cause 
ofactionisto be construed with reference rather to tlie substance 
than to the form of action.” In Krislnia Behnri Roy v. Broje- 
swari,^^ he further expressed it as their Lordship’s ojiinion that 
in Sec. “the expression cause of action cannot he taken in its 
literal and most restricted sense.” In Chand Kavr v. Porfap 
Singh^^^ Lord Watson in delivering their Loidships’ decision 
said, “The cause of action has no relation whatever to the defence 
which may be set uj), nor doi‘s it depcuid upon tlie character of 
the relief prayed for by the plaintiff. It rebus entirely to the 
grounds set forth in the plaint as the causeof aetii>u, or in other 
words, to the media U);on which the jiliiintiff asks the Court 
to arrive at a conclusion in his favour.” Jn Nnro Hnri v. 
Anparnnbaiy '^ Mr. Justice West in delivering the judgment 
of tlie Bombay High Court said with refefeneoto that exjii-ession 
of opinion, that their Lordships “would not allow a matter once 
disposed of, to l)e litigated again in a suit framed so as to differ 
formally from the previous one ; and by substance they seem to 
mean the aggregate of circumstances on wliich the former suit 
proceedful or ought to have proceeded with reference to the 
relief sought to he obtained .... Ilis (plaintiff) cause 
of action, into whatever Protean forms it may bo moulded by 
the ingenuity of pleaders, is to be regarded as tlie same, if it 
rests on facts wliicli are integrally connected with those upon whicli 
a right and infringe?nent of liie right have already been once 
asserted as a ground for tlie Couit’s interference^'' ...» 
This is the principle involved in Lord Westbury’s decision in 
the case of Hunter v. Stewart;'^ which has been adopted in 
recent decisions of this court, l)ut without any conscious depar- 
ture from the rule that matters naturally connected with each 
other so as to be proper for investigation together ought to be 
brought forward at the same time, and are to be considered as 
formintr but a siriirle Cause of Action.” 
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IDENTITY OF OAITSE OF ACTION. 


[S. 10. 


It lias been often laid down here as well as in other coun- 
tries' tliat a pr()[)er test of the identity of a cause of action is 
whether the same evidence would sustain both actions, as “ two 
causes of action are held to be the saute, only when the same 
evidence will .sustain l>oth.’' 

The character of the identity of cause of action, which is 
e.ssential to the u|j|ilic.rtion of the |dea id' bar by jndo'inetit, has 
been olteu considered Iry the .Vnn rican Courts also. “ 'J’he 
applioaltility of the plea,” said the Te.vas Supreme Court in 
Girardin v. Den//, ‘ “ dejiends upon tire identity of thecau.se of 

action or matter ol deience in issue, and not the identity or 
similarity <d' the points or erouinls uiecd to support or maintain 
the action or mailer of delenee ; the reasons, the theories, the 
arj'uments hy whieh the eontention may lie supported heino- 
irrelevant and not to he taken into itecomit.” For the identity 
oftlie cause of aetioo, it is not neees.sirv that both the suits are 
ndated to the same suhjeel mallei."' M„r is it .sullicient that 
the iransaclious iuvuhed in and givine rise to the two suits are 
the same , or llnit the same iacts aii* u— ed lu the .second suit 
as were U'-ed in the first, for it michi lie tli.it siicli facts consti- 
tilted hut, one severalile part of the plainiitr.s v» hole demand.^' 
^ or n ftiiitthi isit -iiihiieiit that the two eases should Jiave i^rowtt 
out of tile same transaciioii or state of Iacts so as to require the 
same evidence to he produced in the second suit; lor the objects 
and causes of action rehiiino to the fact mioht he successive or 
otherwise dili'ereiil. I he eau-e of action mav he diHerent even 
when the relief asked i.- the same,' and it has been held hv their 
Jjonlships of the I’rivy Couneil in :Sliitnhir v. Diiashnnkar,^' 
that for the identity of ine cau.se of action it is iiot neeessarv 
that the relief asked in the two suits, shoniil he the same. 

10. Sec. 2 was therefore very consideraldv modified on 
Thecniictiiieiii in llri- the enactment o( the Civil Frocedure (’ode 
fish Iinlin of the oflS77; the rule of the i»ar hv jud»-inent 
rule of eo.ielusivc- having been replaced bv that' of coiicln- 

of ju.lg,„c.„t, ami tlm rafcaac,. 
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tlie identity of the cause of action re|jlaced by that of the matter 
in issue, which as indicated above is tlie first essential of tlie 
rule of ret judicata.^ Tlie rule was thus enacted as Sec, 
13 in the following form : — 

“ No Court shall try any suit or issue in which the mat- 
ter, directly and substantially* in issue, has been heard and 
finally decided by a Court of competent jurisdiction, in a 
former suit between the same parties, or between parties under 
whom they or any of them claim, litigating under the same 
title. 


Explanation 1 . — The matter above referred to must, in 
the former suit, have been alleged by one party, and either 
denied or admitted, expressly or impliedly, by the other. 

Explanation II . — Any matter which might and ought to 
have been made grotnjd of defence or attack in such former suit 
shall be deemed to have been a luatter directly and substan- 
tially in issue in such suit. 

Explanation III . — Any relief claimed in the plaint, 
which is not expressly granted by the decree, shall, for the pur- 
pose of this section, be deemed to have been refused. 

Explanation IV . — A decision is final within the meaning 
of this section, when it is such as the Court makinu: it could 
not alter (except on review) on tlie application of either party 
or reconsider of its own motion. A decision liable to appeal 
may be final within the meaning of this section until the appeal 
is made. 


Explanation V . — Where persons litigate bona fide in res- 
pect of a private right claimed in common for themselves and 
otljers, all persons interested in such riglit shall, for the purpose 
of this section, be deemed to claim under the persons so 
litigating. 

Explanation VI , — Where a foreign judgment is relied on, 
the production of the judgment duly authenticated is presump- 
tive evidence that the Court which made it had competent 
jurisdiction, Unless the contrary appear on the record; but such 
presumption may be removed by proving the want of juris- 
diction.” 


d Mr, Fn*<*inaii. rff<;rrin;r to thc' idiintifios of Hubjoof-rrifilf^jr, of cjium; nf i ion, and nf 
‘ "I" s'lvs, ‘‘ Wliilc a ronfurp’in*'* of idcnfjin's iihuaJly ^v(h'^ld•^ \Nl]‘*n <*/»<; 

c*a><‘ !*■ d*-tt rtninod by d*-'-;-i'»r) in aindbor, y*-i noibin;; in iiiilin}H‘nn;ibl»- lo iinj»!iii a 
nii’iii-; \ t tn a I'trnifr jndtrini'nt, as will lx* niandV**,t by rofoirncc Im a Icw' i/l ilic 
rriKirO'l 'd^Titiiv of i,«c>ut‘ oi iNnii».*n involved. 
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GENESIS OK THE IIGLE. 


11.* Sir Whitley Stokes, who for a long time as Secretary 
. in the Legislative Department to the Gov- 

^ Rule^*^^*** of the ernment of India, and later as the Legal 

Member of the said Government, took an im- 
portant part in drafting the section, in speaking of its 
genesis, has said, “ The principal clause and first Explana- 
tion are founded on the definition in Livingstone^s Code of 
Evidence for the State of Lousiana, Sec. 192. lies judicata is 
whatever has been finally decided by a Court of competent 
jurisdiction — proceeding according to the forms of law — by a 
valid sentence on a matter alleged, and either denied or expressly 
or impliedly confessed by the other; and it is conclusive evidence 
of that which it decides, between the same parties or those that 
represent them, litigating for the same thing, under the same 
title and in the same quality. The second, third, fourth and 
fifth Explanations rest on decisions of English or Indian Courts. 
The sixth is taken from Livingstone’s Code just mentioned. 
Sec. 19^, and should be transferred to the Evidence Act.” 


12. The chief alteration made by Sec. 13 is the statutory 

recognition of the principle of bar by ver- 
Tho provision as to Select Committee in their 

deftmL Re|)ort presented with Bill l\ of the Civil 

Procedure Code of 1877, said that they had 
‘•amended the section by extending it so as to provide for estop- 
pels against defendants,” and that was done apparently by 
introducing tl;e word ‘issue.’ Other alterations in the language 
necessitated hv that addition, were not made, but the rule, even 
as it ^tumls, is quite clear and unambiguous ; and I..atham, J., 
observed in I{un<j llav v. Sid/ii Mahomed that “under the 
wordsofSec. 13 ‘suit or issue,’ the answer is admissible to estop 
u defendant Iroin defence as well as a plaintiff from attack.” 
In Jamaifnnnisa v. LutfnnnUsaj^" Mr. Justice Mahmood, 
speaking of the Section said, “ It deals with two matters: first, 
the trial of suits, and secondly, the trial of issues. It is founded 
on a long course of judicial decisions, and especially on the dicta 
of the Privy Council, and has formulated iu express terms the 
rule, which previously was only expressed in part by legislative 
enactment, that the piincipleof res judicnf a applies both to the 
trial of soils and to the trial of issues. The distinction between 
the two things ajipears to me to be clear. A suit ends in a 
dismissal of a decree, in whole or in part. An issue ends in a 
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finding, and the rule contained in Sec. 13 goes the length of 
saying that not only is a suit which lias once been tried and 
determined not again maintainable, but an issue which has 
once been directly and substantially raised and decided, shall 
not be litigated a second time. The reason of the maxim, 
Nemo dehet bis vexari pro eadem causa seems to me to 
ripply as much to the trial of issues as to the trial of suits, for 
in either case the harassment to litigants would be similar if 
matters could be reagitated after liaving been ouct' duly 
adjudicated upon. ’ 


13. While this provision as to a l)ar by verdict has met 

with general apjiroval, its extension by 
The coubtructne ex- Explanation II to the cases of mere con- 

hy nxphii.Htioii II. •'^tructive voi’dict lias been often condemned 

as unsuitable to this country' ; but this 
IS du(^, to >o!ne i‘Xteut, to its being forgotten that the said 
Explanation has not introduced any novel jirincijile, and is, in 
fact , in accordance with the rule as recognized and acted upon in 

* - rp, 

le Explanation has often 


England and the United States. 


r I lui~ Sir |{i<’liur<l OmiiIi. e, "I a '.ml 'ai a «'rriaiii Im'Imu' Ijari'nl hy a 
sni» nti a ri( tf h*i t it If. i ii Douihujul lnui \ , A nutowoiri >'ai« 1 — “ I ilnri t hr hr vr I lia( t hi* 

lahjrr of rouiitry. tior ilir Loi«j» o| fhf rnw I’oiiiwil. in iiilf r|»rf I iii;,^ (hf hiiif’ua;r(‘ nl 
ilii 1 /(’LTiNlaMU) . f\fi niifii'lf«l to im|»o-^f u|>()n a )ifn|i|f. who air for tin* inosf part uiiciliira- 
ifdaii'l nnpf riff t ly advi^fd. a iiiom' -tMM'jfni riili- upon I Iik (lillicii It siih|c(*l Ilian ha* 

■ •htaiMfl t< ffiitiiMf" pa>t in <'ivilr/f<l J'hir<fpi.“ In linhu ImI v, Ishri Sn 

IJmIh ti Stuart. fXp!f'«'«f'l hi- ‘.yni j»at hy wii h that sifw.and s’lid ‘ — •* I havi* in .sfvcral 
fasfs in thi- fourt takfn (»(*fa‘'ion lof^p!•fs•^ ni,\ rr-jn-l that ilif lawoii lhiNsuh|ffi us rr(‘r}^- 
rii/fd hv KiiLdi-h (’i»utt- -luiiild ha%'f hffn iitf<»ii'.iilfrali 1\ iniporifd. a- I ciuii'ci vi* it 
fia- hffii. into thf pruftiff ttf t In* ( 'ourt-. of i his fount ry. whirf ihfii* arf ffw. if any, ol 
till -aff-LMiard- wlu<*h n ndi r ilii- plfa a ifa-onahlf urif in a Kiiropfan eoiirl ; and therf 
arf « \i n iudLrnifiii*' oltlif I’n \ y ( ‘< iiiiif il in appi-al I lurn f In- 1 1 iirli ( ’• »uri- of linlia whifii 

farrv th* priiifiplf ol thi- pl< a -n iat. that I would hfsitalf in apply thf doftrim* thfy lay 

dr>wn althoufli ap(>ro\fd hy -o au'jii*'f a irihunal unlf— t||f fa<*t- won' prfcisfly tin sanif 
|t -hoiild U- ri'incnihf ffd ilia) iln if i- not In if ihai rojna ju ritnrv m. that n^^oupfc of 'ikill 

»d appliaivf afTordfd hy fin* prf-f riff of a t lioroiij/lil v iraiiifil and f \j»f iif need hur that 

'hfn IS in KiiLdand (or ratlifi 1 >lniuld siy inOifai llntainand Irfland. for tin* IolmI pr/jf 

! M'f on tln--nhjfrt i- tin -anif in ;ill part- o| tin- I’niti-rl K i ri;.’'doni ). ;ind that to intnMjufi 

tnfo thf pruft n*f of ihf I >i-i rn- 1 eourt ^ i>t Indi.'i ;i lfi/al priiifipli , w'hn*li. fsjn f la I ly a*- rf 

fMitU dfVilnpid and f\potindfd. i- i iif rf-ult nf a hioli df</ r* f of )f;/al iftiiifiiifnl. i,- noi 
• oii-ii|f latn tnw.ii’d- -iiitoi' wh'iloiiii pall of -in h a p' ipu l.’U (Oil a wt h.i'>< to df.'il wtili 
f It 1 - not taiitaiin »ui)t tn a 'ft tnal ol |u-tiff in tlifin I hf-< pnnr pf(»pl< a\ail iln‘lri-< Ivi,- 

n| th'' l>f-t pinff— mnal a-'-i-taiw t In \ fan t m ih* :ilu, wnliin wliifli ilnii \illa;.a‘- ai' 

'.itnatt . hut that i- nh.-j^ jmni indffd. it ii i-. iint -./fin iall\ utiit liable , ;tiid in rflust n In i 
tn .i plaint ill wlin niakf- an ap)<at(iiily in-i rlairn -inipl\ iMfau-f hn. i;.ninrani distrift 
plf-ud* r had ninitteo n partn*ulai jiUa n a pr« vimi- -nit i- -ijiflx a pro<’ff<lin'j of dnijhtful 
wi-iloni.‘ In Miihuwmiio LmiuhI \ (Ihnitnr >!i h’niM ri st uai i . < ’..I .. aL'ain said — 

■ I inij't tf(x-at tin np.Minii. whifh I hav« -n ofton < \j)rf'".<-«l lioin fin lit in-h iii<ilh'i 

f a***-', that thi- pka nf n .< Jutiirtit a i- utterly uit-int»d in ihf /cat im.-'nl lit i;.'’al mn nl 
' h;- fnuiii ry : and * hat i n -h nit nc' t hf iiiniit h nf a plaint i ft nt • |eti m hint lK-faij-< in a f> >nin i 
-mt iK-tWfMi tin -aim' j»artn’-. nr partn- in tin -anif r:;jhl . thf inatifi nj tin ph a inifhl 
thfr« in havf In fit iirj'd and adjudn aifd uj»nr), hut wa- inadv* it» ritlv nindlfd Imrn foii.-i- 
d* ratmn hy it ina} t»* . a }»onr iit!;r^nt m nj’nor.ain'f nf hl^ j,;'hi'. nr hy In- lofai plfO/J' r rmt 
I.-- iiTTinrant nf In- law. nr hy a Court imi \«ry iiit* li;'ft.nt a- to ejt)n r thf policy nl ihi- 
aw > Tni-iak< n. and I urn fonvuiffd often lf;^d^ to niju-tifi’. 

X. L. K.. II f a).. 172. »• I. L. !{.. IJ AIL, 5H6. 


*• I. L. a., IV 



BXTKNBION CiF KULE TO CONSTHCCTJVE VERDICTS. 


rs. 18 


been justified on principles of expediency and public policy. 
Thus Mr. Herman says: “ The plea of tea judicata applies to 
every point which properly belonged to the subject in litiga- 
tion, and which the parties, exercising reasonable diligence, 
might have brought forward at the time and determined res- 
pecting it. ... A judgment decides every matter which 
pertains to the cause of action or the defence set up, or which 
is involved in the nu'asure of relief to which the cause of 
action or defence entitles the* party, even though such matter 
may not. be set forth in the pleadings, so as to admit proof 
and call for an actuiii decision upon it. The reason in favour 
of this ext(*nt of the rule are Ibund in the e\i)edioncy and 
propri(^ty of silencing the contentions of parties, and of ac- 
complishing tlie ends of justice by a single jmd speedy decision 
of all their rights. It is evidently proper to ])rcscribe some 
period t(» (‘ont roversies of this sort ; and whiit ])eriod can hr 
more fit and pi’oper t han that which affords a full and fair 
opportunity to t‘Xaniine and decide all their claims ? This 
ru!c‘ is founded on sound principle. Suitors an‘ bound to 
prepare ami pn’seiit thedr cases in a proper manner; they 
(Cannot he allowe d to allege their own carelessness or ignorance 
as a ground for being relieved from its cousecjuences."’ A 
deh'udaiit cannot eseajK' from tlu* con.se(iueiices of an adverse 
judgirn'iil on tlu* ground that he hail a good delenec in fact, 
and relied iueuiibiderately on an untenable point of law, and a 
plaintiff IS procluded from repairing his mistakes or omissions 
by rei'oufM' to another action, unless under rare and ])eeuliar 
ciroumstauees.*' ■' In Kwirii^ v. MrJVafn/^"’ tlu* Supreme 
rourt oft )hio said : — “ By refusing to relieve parties from the 
consequences of their own neglect, it sivks to make them 
vigdanl and watchful. t)n any other principle, ihert' would be 
no end to an action, and tluTO would be an end to all vigilance 
and eaiT‘ in its preparation and trial.’ This was cited with 
approval in Coviu^tftri Bridge Co/\ . ““ in which 

Ashlnirmu’, *1 fnrilu'r said : — ‘‘The rule eatrinijiose iiuhardbhip. 
It re(|uiroi> no inori' than a reasonable dogrei‘ of vigilance and 
attention; a dilVerent course might be dangerous and often 
oppressive ; it might tend to unsettle all the determinatioim 
of law and open a door for infinite vexation.’' 

Mr. Freeman explains the rule still more clearly and says, 
‘•the general expression, found in the Repot ts, that a judgment is 
conclusive of eterv matter which the parties might have litigat- 
ed in the action is misleading. \\ hat is really meant by thi& 
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expression is, that a judgment is conclusive upon the issues 
tendered by the plaiiitifl‘’s complaint. It may be that the 
plaintiff might have unite<l other causes of action with that set 
out in his complaint, or that the defendant might have inter- 
posed counter-claims, cross-bills, and equitable defences, or either 
of the parties may have acquired new rights pending the litiga- 
tion, which might, by permission of the court, have been pleaded 
by supplemental complaint or answer, and therefore might have 
been litigated in tli(‘ action. Hut as long as these several matters 
i\Yc not tendered as issuesiiithe action, they are not affected by It. 
Whatever material allegations the |)laintitf makes in his plead- 
ings he mast maintain, if they are controv(Tt.ed, ami failing to 
do so, a judgment against him is conclusive of their falsity. 
The (hdendarit, on his part, must controvert all these allega- 
tions vvfiich lie wishes to gainsay, and failing to do so, tludr 
truth is incontestably estalilislied as against him. Ilecannolhy 
failing to deny any of them, or if he denies them, l)y failing to 
offer evidence to controv(irt that offtned by plaintiff in sup- 
port of any of tliem, successfully claim that it has not been 
litigated and determined against liirn. In other words, neither 
party can decline to meet an issue tendered by the other, ami 
then maintain that it has not become res judicata. Tfie 
plaintiff must support all tin* issues m*cessary to maintain 
his cause of action. The defendant must bring forward all the 
defences which he Inis to the cause of action asserted in the 
palainliff’s pleadings at the tinu! tliey were filed. In this 
sense is it true that a judgment is conclusive of every matter 
wliich might have been litigated and (I(‘cided in the action. 
Hut the plaintiff is under no ohligaiion to tendin’ issues not 
micessary to sup|)ort his cause ol action, nor is the defendant 
required to meet issues not tenderi'd by plaint iH ; and if‘, after 
the defendant has fully met all the issues tendered by plaintiff, 
there is any matter not admissible in evi(l(*nce under the 
pleadings, it is generally not concluded by the judgment, though 
the parties might by difierent pleadings have made it an issue 
in the action and had it determined.”’" 

Field, J., in delivering tlie judgment of thf‘ Court in Crom- 
well V. Sac,^^ said: “On principle a point not in litigation 
in one action cannot he received as conclusively settled in any 
subsequent action upon a different cause, because it might have 
been determined in the first action. Various considerations, 
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other that! the actual may govern a party in bringing 

forward grounds of recove ry or defeneo, in on<‘ action, which 
may not exist in anotlier action upon a difl’erent demand, such 
as the smal!nes> of tlu! amount or the value of the property in 
controversy, tlie difficulty oj obtaining the necessary evidence, 
the ex[)ense of the liligatioii, and his own situation at the time. 
A partv ae.tiiig upon considerations like, tliese ouglit not to be 
precluded from contesting in a >ubse()neiit action other demands 
arising (>ut of the same transaction, . . . The language of the 

Vice-Chancellor in tin- ca>e oi lleudcvsnv v. Htndvr^on^^ is 
somi^times cited a'> expressing a diileot nt opinion, but upon 
examining tln^ iact*- of that casi*, it will :;|)pear that the language 
used in no ropect ronlliefs with tin* doctrine we have stated. 
. . . There is nothing in this languagi’ applied to tlie facts 

of Ih r ease, which gives supp< rt t() ihti doctrine that whenever 
in one aeiif)!! a jicrty miglit have brought forward a ()articular 
iMoniid o( recoverv or defenco, and iu*<giected to do so, he is in 
a vnh>e((uent suii Ix tween tin same parties upon a different 
cjiu-e of oetiuii j'o eluded from availing himself of such ground." 

is noliiiug in these remarks to indicate tliat a decision in 
an\ atter that not oidv miglit, but ouglit to have been urged 
ill a Idnner suii will noi be jadlciitn in regiiidto that matter 
in a suhse<|ueiit Mill. Tlie rule a^ i-xiended i>\ l'^\|)laiiation 
II. do(", not go heyond lln- ahova siatement ol it, and ex- 
pr<‘'- 1\ enacts ihat it is oiiiy the matter that o/zr//// to luive been 
made a round of attack or defema* in the iormer suit that 
-h til Ih' deemed to havt‘ been in issue in tljal suit. 

It. Anoi’iei material alteration :lMd^• !)V See. lo was tlie 

expi*es> eAteiisinii of the <loetrine »»i 
, <-f judira/a '.\iili certain limitations to Foreign 

tiii.*inr'li)ior4.’i^ii I I 1' • • I • 1^1 

judgment'-, tlit‘ limilatioiis heing enacted hy 
Sec. 11 which in the Civil Frocedure Code 
of sta..ds a- follows : — 

\<> ftnagii jiidgmeiU 'iiiill Ojier.itv as a S.ir to a suit in 
Bntisli India — 

(*;) it it ha- not l)evai giveii <»n th(‘ merits oi the cast*: 

(/') if it apjiears on tlie face of the proceedings to be found- 
ed tm an incorreei vit w of inl-'rnalit>nal law 
orol aiiv law iti ft»rct in Hriti'h India: 

{c) if it is in the opinitui (d the Court before which it is 
jinHlueeii contrary to natural justice : 
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(d) if it has been obtained by fraud : 

(e) if it sustains a claim Ibmidjd on a breach of any law 

in force in British India. 

Tli(‘ operation ol tlie rule has sinci' lieen rest ricrcal to only 
a few Courts by a proviso addt'd to the Si'ctioii by Act \ IF of 
1888, providiin^ that “ when* a suit is instituted in British 
India on the judt^mmii of any Foreii^n Court in Asij or Africa, 
except a (\)Ui’t of Ftecord establi>hed by Letlio’s Patent of Her 
Majesty or anv predecessor ol Her Majesty ora Sopianne Con- 
sular Court e^tal)lislle(l by an orch'r of Her Maj(‘sty in Couneil, 
the Court in which the suit is institut(‘<l shall not he precluded 
from inquiry into tlu* merits of the ease in which the jud^ineiit 
was passed/’ ’file extension ol tin doctrine of res jttdicdUi^ 
vHiicl) in stiict law applies only to donuNtic (a)iirts, is from 
motives of comity and policy recotrnised, with some limitations, 

in almost every civilized country ; :md had Ihum lone: btdore 

« • ^ 

the Code ol 1877, accepted and acted upon hy the Courts in 
British India. 


15. In the ruh^ of rrs pidicatn as ( iiacted in 1877, only 
\ t , , two allerati<m> ha\\ since* been niaele, and 

A Hit* IKlIMt lit .1- li> 

tin* jiiiitti'r III they ate to a A^iot ^ xteiil ‘if a \i ib»d 

htkviii^ hcciisodircct- racter. Tile Select (’ommitiee in ibeir lu;port 

Ij uiid subBUiitinlly pre.seute(l with the Bill, linally (‘iiacted as 

in the former duit. . /v -i i, i i r i i j 

llic Civil L Tocednre e ode of 187/ observed, 

that they had jirovided “ that in the former suit the matter in 

issue must have heen not only suhstaiitially hut directly in 

is*-uc/’ Grammatically, however, t he w ords ‘directly ’ and ‘suh- 

staritially ’ could not be read with \he *■ mattt;r in issue ’ in the 

former suit. Hie Legislatures following u|> their own intention, 

inserted the word ‘directly’ in Explanation II to epialify 

lliat expression in regard to tlie former suit. By Act Xll of 

1879, both the words were* iiitroduceel into the body of the 

section itself so as to refer to the former suit, the Select 

Committee observing in tlieir report tliat they had amended 

the section, “so as to make: it clear that tlie f^>urt may not 

m 

try any suit iu which the matter directly ami suhstantially in 
issue, having been directly ami substantially in i^Mie in a former 
suit, was beard and finally decided therein; hut that ;i decision 
on a matter collaterally in question e>r incidentally cognizalile is 
not binding on any Court other than that which pronounced 
It.” 
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16 . The other alteration was made with a view to render it 
.\inondnient as to Competency of jurisdiction 


the jurisdiction of the 
Court tryin^i^ tho for- 
mer suit over the 
subsequent suit. 


Inquired lor the rule ol‘ res judicata in regard 
to the Court trying the former suit was as to 
the subsequent suit also. This was held to be 
the law under the Codes of 1859 and 
Th<^ hiading case in I’avour of that view is Edun v. /? 
in which case Sir Bariums IVutcock, C. J.. treated the concurrence 
of juri.sdiction as jin e^^enlial part of the rule of res judicata^ as 
an es.sential condition of the application of that rule. Tliat de- 
cision was approved ol and followed in some rases, and has since 
the enactment of th(‘ (vode of 1882 , lu'cn expressly approved 
of hy their Lordships of the Privy Council in Raghobar Dial v, 

Sitigli^^'^ and in Jinn Bahadur Singh v. Euclioo 
111 the former case it was held that a decision 
hy an Assistant Commissioner as to the existence of the 
consideration for a hond, in a previous suit for some 
interest due ou the bond, did not constitute res judicata 
in a subse(|ueut suit for the amount of the bond, wbieb was 
beyond the Assistant Commissioner's jurisdiction. Sir Richard 
Coucli in delivering their Lordships’ decision said : — “ if the 
decision of the Assistant Commissioner is conclusive, he will, 
allhuunli he could not have triiMl the (|nestion in a suit on the 
bond, hav<‘ hound the plaintitlas eHectnally as if lie bad jurisdic- 
tion to try that suit. Their Lordships think this was not in- 
tendeil, and tliat hy Court of competent jurisdiction Act \ 
of IS77 means a Conn which has jurisdiction over the 
matter in tlie snhse(|neiit suit in which the decision is 
used as eonclnsivo, or in other words, a Court of concurrent 
jurisdiction. ' In the latter case, Sir H.P. Collier in delivering 
their Lonlships' dt*cision said, — “If this construction of tlie 
law were not adopted, tlu; Lowest Court in India might de- 
termiiu‘ finally, ami without appeal to the High Court, the title 
to the greatest estate in the Indian Empire.’* Yet, on account 
of the language employed in the section, the contrary had been 
held in some cases, among which mention may be made of the 
case of Toponidhee Dhirj Oir w Sreeputty Sahaneeputty%^' 
in which Wliite, concurred in the decision, with the 
observation that he personally shared in the views of Sir Bames 
Peacock, and if unfettered hy authority would have held that 
the competency required was in respect of the subsequent suit 
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also. On account of this construction, (.liHicultv was first 

« 

experienced chiefly in rent suits, and the Courts tried 
to avoid it by holding that the question of title to the property 
in respect of which rent was claimed would not be directly in 
issue in the suit. This was of course not correct, and in 1879 
a Select Committee of the Indian Legislative (\)uncil, to 
remove the difficulty, |)roposed to add an “explanation 
declarincr in eftbet that a decision in a suit for arrears of 
rent under any local law relating to landlord and tenant, shall 
not be deemed to be res judicata in case of suits relating to tlic 
title to the property in respect (if which the rent is claimed.’’ 
But on account of the alteration in the section refenred lo 
in the preceding para, the explanation was .struck of] tli(‘ final 
amending Bill, the Select (/ommittee observing that “ it would not 
apjiarently have suited any part of British India but the Lower 
Provinces.” and that “ there the Local Legislature will be able, 
if it thinks fit, to declare that a Court trying a suit under a rent 
lavv, shall not he deemed by any Court Irving a suit under any 
other law, as regards the titU to the immovable property in 
respect of which the suit is brought, a (>ourt of competent juris' 
diction within the meaning of this section.” Even in 1882, it 
was propo'^ed to provide in the Presidency Small Cause Courts 
Act, that “ notwitlistanding anything contained in Sec. 13, no 
decision passed under the provisions of tliat Act, shall, in any 
Court other than the Small Cause Court, bo conclusive as to 
anything except the right at the time of such decision to the 
relief granted thereby, or the absence of a right at such time to 
any relief claimed by the plaintifl’ and withtield by such deci- 
sion.” riie proposal was dropped, however, on account of the 
addition in Sec. 13 of the words “ competent to try such subse- 
(|uent suit or the suit in which such issue has been subse- 
quently raised.” 

17. As thus amended, the section was re-enacted in the Civil 

Procedure Code of 1882 in the following 
form, which it has since retained, and 
in which it now stands on the Indian 

Statute Book : — 


No Court shall try any suit or issue in which the matter 
directly and substantially in issue has been directly and sub- 
stantially in issue in a former suit between the same parties, 
or l>elween parties under whom they or any of them claim, 
litigating under the same title, in a Court of jurisdiction coni- 
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petent to try such siihspquciit suit or the suit in which such 
issue lias been subsccjuently raised, and ha^^ been heard and 
finally decided by sucli Court. 

Expl(tnatio7i L — The inattiT above ref(?rred to must in 
the former suit l»a\<* lu'en alh*<red by one party and either de- 
nied or adrnitud, expre^>ly or inipliiaJly, by the other. 


Explanation IL — Any matter wliicli rniijht and ou^ht to 
have l>een made around ol defenc:* or attack in sucli former 
suit shall be deemed to hava* l>een a matter directly and substan- 
tially in issue in such suit. 

Explanation TIL —Any relief claimed in the plaint, 
which is not i‘\prc^^ly granted hy the decree, sliall, for the pur- 
|K>se of this st‘ction, he dei‘int‘d to have been refused. 

Explanation IV . — A decision is final witliin the meaning 
of this ^ectioIl wlani it is sucli as the Court lu ikinL; it could not 
alter (except on rtview; on the application ol either party or 
reconsider of it> own motion. A (leeision liable to appeal may 
be final within tin* iiieanin|^- ol this ^ectioa until the appeal is 
made. 


latiaa V. \\’l>ert‘ per>o;».s iitioati; bond fide in 
res|»ecl ol a privati* riL:;ht claimed in eonimon lor thcmselvt\s 
and others, all persons inter(‘sted in such rifrht shall, for the 
purpo>e ol lliir> section, be deemed to chiim under the persons 
so liti;j:atiii‘^. 

Explanation VL — Wlieiv a fort i;j;n jude;ment is relied 
on, the ]uoductioii ol tlie jud;;'ment duly autlieulicated is pre- 
sumptive t‘viileiice that I lie C'tjuri. which made it had compe- 
tent juiir»diciion, uule>s the contrary ajipear on tlie record ; but 
such pre>iiinpti(Ui may be removed by proving the want of 
jurisdiction.” 


As thus enacted, tlu* rule did not introduce anv new law, 
but only put “ into the form of a Code that which was tlie 
stateof the law at tlie time.”‘^ In Mahomed Salim v. Nabian 
Mr. .lu^lice Mahmood, after relcrring to the rule as 
enunciated in the Duchess of Kln^sioti^ s casi\ said “ it has 
never been mutteri.illy altered, and I look upon Sec. 13 of our 
own Civil Procedure Code as a reproduction of the old rule 
of law.” 
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18. The section ('vcn in its present form is not complete or 

exlmustive of the effect of res judicata^" ^ 
Incomplete charac- t< Qjjg^ of jud^jmellts 

ru*ie.° ^ ^ present yyjji, parties represented 

by, though not claiming under the f)arties to 
the former suit.”'"' In Sitaram v. Amir Begam/'^ Mr. 
Justice Mahrnood, after observing that tlio section liad been 
•‘carefully framed, and has given legislative expression to one of 
those rules of law \\ Inch an* most difficult to formulate for purposes 
of codification,^ said that “in interpreting the language of 
that section, we cannot ignore the fundamental principles of the 
rule to which that section gives expression, unless, indeed, the 
express words of the Statute clearly contradict those principles.” 
Mr. Justice West said, in Hhalabhai v. Adesang^^'^ that 
Sec. 13 could not be applied quite literally; a- if it could, 
the Court trying a second suit would be bound by tbed(*cisiou of 
a point ill a fir>t suit trente<l by the Court in appeal as irrelevant 
for that case, tbougli not formallv set aside. lu Balkishan 
V. Kishaiilal,^' Mr. Justice* Mabmood observed that “Sec. 13 
aims at enunciating the whole rule, and the aim has be»m sub- 
stantially achieved, though my judgment in tin* case of Sitaram 
V. Amir Beirarn^ and the judgment of West, J., in Bkolabhai 
V. Adesnn^f and the judgment of Mi lvill, J., in Nilvaru v. 
Ni/varu/' indicate illustrations of tin* difficulties which the 
wording of the section still leaves op(*n to doubt.” 

19. Tile bar to a Iresh trial or decision on account of the 

princi])le of res judicata is absolute, and as 
against all the parties ii> the suit in which 
iill partit‘8. that decision was paHS(*d. lii han Savant v, 

Nnrayan Dhond,' ' West, J., ^aid, “ It 
follows from the leading principle of res judicata that the same 

/ Kveii whnlr the ;iini ri'l?iit jit .t t<> tin- < - ii'-'' • .1 |ur. ■ l:ct kiji ua- Ufi^lrrcin- 
fiirleratj'di hy the ’.*,<• O-mn''’.! in ie*n''Ur!ili'> Mt. f^v.'iiH in nitr<Mtu(Mn{.Mt in 

thr ( ’owncil on i h*- »'•' ii .M.iioh •»;'! Omf, ' If ji.t! )h''m r<l to hini 

that tho 'irotioi; a- 'inioTirii-l (ii(i not (••.jjijc-! a OMiiff wliifh ha*! no jin i-'fiicf ton finally to 
(Inridr ct-rtaiTt nm- 't Ml) U; lo' :o\\ l)ic (U-ci- i'n of ( 'ou^t^ whirl) ha*! • \( Itjhivi' juriHciirt ion 
flrcidi* -iirli inattor-. lint In- ili lu/l.t it <ji'l n'>t rr juin- anv [M-rtion in a I'ror'crlun; 

Crrfir tM .'M-'rrirr tin; rr-'ult. Th»' rnirs iai J flovMi in tin Itvt fu w of l\ i n<f,st oiC n rant tin<l 

clt;clart'i.l l<y tin- i'n\y Oourir;! ahlr to Irnha Oir '-vliolc ^'rnuii'!. 'Dio hoct itji/ 

ai' ainrri'i.-l v.oiil'i he n-rfnlan'i -.alnl tr ,, il not 

fj K'.rn Sir WhitU \ o!\»''. ,(■ It'i’f ' that thr »jnr-t h-n < <t r/ judfratri ”1, a puhjrrt 

of whn’h tluMnijtoriano. j;. accjMtrv int ahif*-! i*;, a |;oj*iil;iti<.n rmly o'jiiulhvj l>y 

tl.> <!:'*. “'(’tv I ,* 'iIjm ' t h .! '■■I' • 1 1', ni a io;o ..lati />■ * na'-f rnml 

ili:.a . 1 . t’ hhii‘in;,th t L U, i j tii ‘7-. j S r .N I. L ii VI l!o«i 

i ajriVfvh . n u ,v\ \;;ui :i'» '■’’ I i It. .MAi, i 

Ahmolbny r Vij.’aMjhti>>y I 1, VI tv n. i I I- It. VI limn IJm 
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matter shall not be agitated again on the original ground so as 
to imperil the stability of the decision formerly given, ‘ Where 
there is res judicata the original cause of action is gone, and 
can only be restored by getting rid of the res judicata,^ 
The existence of a decree in a plaintiff’s favor may seem not to 
be a good reason for depriving him of a right to sue, and under 
the Roman law the plea res judicata could be met by a re- 
jilication of res secundum se judicata, ~ [hider the English 
law also a judgment, it is said, is a bar only when it has nega- 
tived the right”' — but this holds generally only when the 
cause of action in the second suit has arisen on the same 
original right at a ditlerent time from the first, or the first 
action wcr)t off’ on a mere l(‘cbnical defect. Under the Anglo- 
Indian law it has long been recognized that a decrei^-holder 
must obtain satisfaction of his decree bv execution, not by an- 
other suit.'^ A new suit cannot l)e l)rought either on the 
original cause of action, or, save in special cases, on the decree 
in which that cause has become merged. The object of the 
Legislature has been to prevent continu(‘d litigation on the same 
grounds, and this would obviously h(» defeated by allowing a 
decree-holder to abstain from putting his decree in force, and 
proceed again on the same cause as before.” 

As a general rule, the operation of the doctrine and the 

bar by the judgment must be mutual also. In Surrendernath 

V. Brojonath^”'^ Sir William Comer Petheram, C. J., observed 

that the test of res judicata was mutuality. In Gnannmbal \, 

Parvathif '" Mr. Justice Muttusami A war, observed that there 

* • 

could be no estoppel witiiout mutuality. What is meant by 
an estoppel being mutual is, that the |)articiilar judgineiU is 
binding upon both, if obligatory upon either,"' Both the 
parties must be alike estopped by it, or it cannot be set up as 
conclusive against either. A party will not be concluded 
against bis contention by a former judgment unless he could 
have used it as a protection had the judgment been the other 
way ; ami conversely, no person can claim the benefit of a judg- 
ment as an estop[)el upon his adversary, unless he would have 
been prejudiced by a contrary decision of the case."^ In Jamai* 
tunnlsa v. Luffunnisa,'^ Mr. Justice Mahiuood, Said ‘‘a find- 
ing which conclusively binds one party must necessjirilv bind 
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the op|) 09 ite party also, and that, hut for this reciprocity, the 
rule of res judicata, far from attaining its object of putting an 
end to litigation, would only achieve the contrary result of 
increasing litigation. ” 

20. There is a conflict, however, as to whether the doc- 
trine of 7'es judicata applies only to a trial 
Character of the trial Court of oriiriiial jurisdiction, or even 

harm! l.y the doc- Appellate Court. A 

trial has, in a <j;eneral way, been defined 
U) he th(' formal rnetliod of examining and adjudicatiutx on the 
matter iu dispute lH‘t\veeii a plaiutitt* and a (leleridaut in a 
Court of Law, Imt Sec. ]‘A does lu^t throw any light as to the 
exact sense in which the trial is barred by that st'ction, IMie Cal- 
cutta High Court ha^ held in A hdul 31(tpd v. Jew Narain^^^^ that 
a trial hy an Original (\)ui t only is contemplated, and that the 
Station has no application to ilu* disposal of an a])peal ; and 
that when there is no res judicata :i1 tin* tinu' of ih(‘ trial of the 
oriLiinal suit, tin* A])|)C?llat(‘ ('ourt is hound to decide the appeal 
on the merits. In that (^as<‘, A. siu d %I.for an account in regard 
to his share in a certain ticca transaction in which he claimed 
to be a ])artn(*r, and J. sikmI A. for rent on the ground that A. 
was liable for it as a tf'iiaut of a porlicm of the t/icca property, 
wot h the suits were heard at the same time, tlie evidence taken 
in one suit l)cing considered as evid(Mic(* takcni in the other. 
J3oth were decided against A. who did not appeal against the 
decree for rent, hut appealed against the d(*cre(* dismissing the 
suit for account, and it was held that the decision that was not 
appeale<l against (loukl not operate as res judicata, so as to har 
the disposal of the ap[)eal that was |)res(*nte(J. The contrary 
\va> held, however, l>y a Full Hcncli <d Allahabad High (!oijrt 
in Balkishau v. Kishanlal^ '^ in which a decision of tlic High 
Court in a suit for rent for 1292 l\ was held to be res judicata 
in a second appeal, presented prior to that decision, in a suit 
(or rent f(»r F. Mr. Justice Malimood (with whom Sir 
John Edge, C. J., and Straight, J., concurred) said that, “the 
doctrine, so far as it relates to prohihiting tlic ndrial of an issue, 
must refer not to the date of tlie commencemcnit ol’ the litigation, 
but to the time when the judge iscalled upon to decide the issue. 
The rule contained in Sec. 13 is not limited to the Courts of 
first instance, it applies equally to the procedure of the first 
and second Appellate Courts by reason of Secs. 582 and 587 
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(Civil Procedure Code), respectively, ntid. indeed, even to mis- 
cellaiieous proreedin^s i)y reaM)n of St e. ()47/' The Punjab 
Chief Court aKo held the >ani<* •• in Nur Mnlmininnil v. 
in which case the |)lainliHs had fi]>t sikmI for a deelaiarion a> 
to the invaliditv of a ^ilt of certain |)ro|>(-rty 5 and while an 
enquiry was beiiij.*, la id into it on reniainl, the dono.’* died and 
the plaintifls hrouoht another suit lor j>us'ies'iion ol tlie sain(‘ 
property, and the* appeals in both the suits were disposed ol 
by the Lower A])pellate Couil on the siiue day. Tin* decision 
in th(‘ declaration -nit luul not b(‘en a|)peale(l from, and was 
therefore held to have b(‘eoui(* final and to constitute yv.s* judi- 
catn in the suit Ibr possession in whicli an appeal ^\f:s presented 
to tlie Chief C<mrt. 

21. Tlieie is no doubt that tln^ vvoid "‘suit ' in tin* ruitJ 

of res 'judicafn is to be takt‘n in lather an 

C ImrarttM' ol the suii (‘\teiisi\e sense. Tails a d(*eisioii as to two 
ol whicli the trial , , . i . i • i' n i 

will he liarrt-d. bonds in a still \\a'^hel(l by a rull lH‘neh 

of Allahabad Mi^h t onrt in Shcontf v. 
Kiisltinatl/ to be res Ji/dicaia re;:ards those two bonds 
in a subseiiuent suit in respect of tliose and ollnu’ bonds. Mah- 
mood, .1., said, in his dt‘cisiou in tin* ea^*, — “If the word 
‘suit' wi'ie taken literally, it iui;i,'hi vvith some plausibility lie 
contended that there i> ho res /udintfa iu ispect of anv of tlie 
honds. The word * suit,’ Hs it oceuis in See. Id. miisr In* 
understood to mean such a unit tor mitiht have foruu*d the 
subject ofase|)arate suit imlt*peudont iv ol the special jirovision^ 
of llu* (’ivil Pruccilure Code, sueb Soe. lb. Adoptmix tln*^ 
inter|U’el4ition, it is clear that thr two bonds w hich wen* ihr 
subjeet of the former suit eanc.ot be allowed to form llu* subjeei 
of litioatioii aoidn ; and the eireunistaiiee iliat the plainiitl' 
has joined them in the present litioaiiou will not enable idm to 
oliviate the plea of rea ffidiifitn,*' Proeevdino> in execution uf 
a decree are a part of the ‘suit ' in which tlie decree is pa>vrd. 
This was the view taken by their Lordsliips of the Pi ivv Couneil 
in AbiduiUiissti v, Afnirun/ttsa/^ tbouoh ibe decision in that 
case tunieil on aiiotlier point. In Rap/fteivi w Ramkii'iKtl^ 
Pciirson, .1., (with wduun J^trai^ht, J., concurred) iiicideuiall\ 
obsi^rved, that proeeedinj:;s in execution of decrees are included 
in the category of ‘ ]\liseellaneou> ' wiiieh iire expressly distin- 
guished from suits and appeals iu Sec. 047 (Civil Proeeduit* 
Code). ... It was suggested that under the provisions ol 
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that section, the law of res judicata contained in Sec. 13 would 
apply to proceedings in execution of decree; but I cannot hold 
the law of to l»e proceduie.’* The final decision 

in the case was reviU'sci! on appeal ; and as anainst it, Melvill, 
J., Hi deliverino' the judii’Urent of the Bombay llioh (’ourt in 
Mayju yafli v. Vviikatesli danind'^^' said; “We are not sure 
that \M‘ should feel eoii>trained to jjut upon the word ‘suit’ in 
Se(‘. ]3 the inirrow eonstriictioii adopted hy the Allahabad 
lliuh Court, ^ee J •»!’ tht‘ Act, as amended by Act XU of 
J87}), (!eelar(‘s that an ord(‘r under Sec. 244 is a decrei*; and 
th(‘ teian ' (h‘cr(*e ' is defined to mean ‘the formal adjudication 
upon an\ ri <4 Jt (laim<‘d or delen(‘e S(‘t up in a C!ivil (V»urt, 
wljen ^»4ch ad jmlication, so far as regards tlie Court t‘xpressintv 
it. decide*- the suit or appeal.’ From this it niioht v(*ry 
fairl\ bea'mnd that every proccMnliii^ which terminates in a 
(iecret* (and a proeeedinj:,* in (*xecution is such a j)roce(Hlinf>) is a 
vuit within tlh int anin^ and intention of tin* (,i)d(‘. In the case 
id J^ln/apft li/idt V. Jnsrp/i FenifuifleZy^^' we have jiointed 
out that i!»er<; ina\ bc^ a distinction betvv('(Ui the term ‘suit’ 
as u><'d in liie (a\ il Fiocednre Code, and the form ‘ r(*|^ular 
suit ’ a*- u^ed in the Limitation and other Acts; and wo refiirred 
to the di eision ol tlie (’aleutta Uieh ( ’onrt in viam Momfa- 
zaddin Mahomed v. Itaj Koomur Dasj' in which it will he 
ol>-e!V(Ml that the I’^ill Bemdi of that Court in (h^aliim’ with the 
(jinstion of i es ludicata i’<‘fhs(^d to ado|)t tlu‘ narrow construc- 
tion vvliich out' learned jnd^e wislied to attach to tlu; word ‘suit’ 
in Sec. 2 of Act \ 111 of 1’hc decision in Diahar Ballal 

V. Jlari Hhridhai' ' is really not against that view. Mr. Justice 
Seotl/s Opinion in that ca>e wa< haM‘d on altofj;(.*ther u different 
j^ianmd ; and Mr. Justice Jardiiie, alter ptdntinn’ out tliat “the 
snhji ci-matter then in litie^ation was a difliTent piec(? of land 
which the piesent deed of sale pur()orted to convey to plaintiff 
alon^ with the piec<‘ of land now in litijj^ation,” said “If that 
di^ci>ion had been a final d(*eision in a suit as difttinonished from 
tins (*x(‘cntion pioct'edin^, it wonbl bavt* created estofipel by res 

judicata The fiowtus of the (.a)urt in (‘xecution are, 

ninh'r Sec*. 244, concerntMl wdtb quest ions relatiu}^ to the ex- 
ecution, (liM’bariiO or satisfaction of t be decline ; tliatto Ap|>licatioii 
No. 1'^ of I >5"'5 no provision for appeal existed : that the oidy [iro- 
perty about wbicii the order is passe<l, istbe ju’operty attached in 
execution. Tbu^ the dtt(M‘iriination of the validity oftlardced was 
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only important with regard to that property ; andaoy inference 
to be drawn from the finding as to the ownership of other pro- 
perty not then in suit and perhaps not in dispute was merely 
incidental I do not think the provisions about claims to 
attached property were intended to apply to dealing with the 
titles to other lands not in suit. If the ettect iii res judicata 
were to be given to the ordcP'^ incidental! v affecting such titles, 
the confusion so arising might do more harm than good, and 

defeat both the reasons for the imie It would be 

absurd to allow hy expr‘*ss words fresh litigation about tlie 
property formal!} adjudicat(‘(l iu the execution matter, and by 
a jural rule to proliihit a\\\ direct trial of the right to the other 
projjerty almiit which there lias been no formal litigation, per- 
haps no dispute. This consideration is still more important, 
as in many cases, helore lorrnal suit is brought and the other 
property valued, it is impossible to know whether the (^ourt 
executing the decree is competent to adjudieatt* on the other 
property,” 

Proceedings under the Insolvenev .‘St‘ctions of the Punjab 
Laws Aet were held not to he a suit in Chiranji in 

which l^)vvell, J., iu delivering the judgment of a Division 
Bench ’said: — I'he term suit is not defined by law ; at the 
same time it is clear from S(»e. (>17 of tlie (’ode that the law 
does not necessarily considto* every proce(‘ding in which then* 
are parti(‘s, evidence, argument ami decision, to he a suit. 
There are clearly proceedings in a (’ourt of Civil Jurisdiction 
other than suits ami a()peals. A suit is understood tu tie a 
‘remedial instrument of jastice/ whereby the plaintiff seeks to 
recover a right or to enforce a claim ; and a proceeding: hv 
which a debtor escapes pursuit for debts which he cannot meet, 
or a creditor puts the debtor under the action of the t'ourt for 
the administration of his assets, is more naturallv descril)ed as 
a proceeding in a Court of Civil Jurisdiction than as a suit. 
. . . . That section merely desires that the same proce- 

dure as is by law provided for suits shall, as far as possible, he 
followed in other Civil pioceedings; it ih^es not authorize us 
to adopt tlie wording ol sections on tlie muiaiis mutandis 
principle.” Criminal proceedings cannot be considered a suit^ 
and a decision therein cannot bar the trial of any suit or issue 
by any (^ivil Court.’^' Nor would an order under Act XXVIL 
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of 1860 bar a suit by the unsuccessful party for contesting 
the validity of a will on the basis whereof that order was 
passed, the prayer in the plaint to set aside the certificate 
being treated as immaterial. 

Miscellaneous Civil proceedings will be a suit, however, 
when they are treated as a suit by the Legislature. An 
application under Sec. 60 of Act II of 1874 will thus be 
barred by a previous application by the same per.son in the 
same matter under the .same section or the corresponding 
section of a prior Act, on the ground that, though the 
proceedings are of a miscellaneous character, yet being 
i nferred to as a .suiViii that section, must be treated as such 
for ‘he purposes of the rule of iv.v pidicatn."' A decision 
under Sec. 8 of Act XIX of 18(53 by a Collector in certain 
partition proceedings is a decision in a suit.®’ 


( 'liaractcr « -f the 
isHiio of which the 
trial will be bav- 
rcd. 


2-. As to the exact signification ol the word issue, of 

which the trial will be barred by the 
application oi' tin; rule of res judicatn, it 
is provided by the Civil Procedure Code®* 
that “ an issue arises when a proposition 
of law or fact which a plaintiff must 
allege in order to show a right to sue is affirmed by the one 
party and denied by the other.” The issue may therefore 
be one of law exclusively, or in regard to any fact, with 
regard to the status of an individual or to the right to any 
property, or to the question of a descent or pedigree.*' 
The conclusive effect of a decision is tlie same whether it 


is rendered upon a technical rule of law or on evidence, 
and whether the question involved “be the interpretation 
of a private contract, or the legality of an individual act, or 
the validity of a Legislative enactment.”®® Whenever the 
construction of an instrument has been judicially deter- 
mined, it must be followed in every other suit where the 
same issue arises between the same parties or between 
those in privity with them.®" Thus where the matter 
decided is the right under the language of a certain con- 
tract to take receipts on a railroad, the judgment con- 
cludes the question of the meaning of the contract in a suit 
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for subsequent bills received under the same contract. 
Speaking of the bar by a prior determination of an issue. 
Dr. Bigeluw says, without any qualification, that the con- 
clusivoness includes “of course as well the law as the facts 
involved in the case.”' A finding on an issue of law in- 
volved in a former suit operates a- res judicata like a find- 
ing on an issue of fact; - “othorwi-e,” says Dr. Bigelow,' 
“the doctrine of rcn judicata would in many cases be a 
mere delusion. 

Ill Lorillurd V. Clyde, a finding in a prior suit as to the 
divisibility of a bond obligation payable by instalments was 
held by the New York .Supreme Court to be res judicata in a 
subsequent .suit for the last instalment of the bond ; Vann, 
J., in tlie judgment of the court, saying Its unity or 
divi'ibility was directly at issue in the action pleaded as a 
bar, and every material question of fiict or law involved in 
an issue must be regarded as determined by the final 
judgment in the action, so as not fo be the suliject of 
juilicial investigation again in any subsequent litigation 
bet ween tlic same parties.” In Caulinpe v. Par fee,'* the same 
court lield that a judgment on the construction of bye- 
laws would be conclusive in a subsequent suit. 

The .same view has been taken by the High Courts in 
India. 'I'hus in Mukamuiad Rustam Ah Khan v. Muhammad 
Azamat Alt Khan'' a decision on a pure question of law 
relating to the Court’s jurisdiction in the former suit wa.s 
held by the Punjab (’hief Court to have that effect 
in a subsequent suit for the .same property. Barkh'y, J., 
in delivering the judgment of the Court, .said : — “ It is not 
denied that in the previous suit the (.’liicf Court was com- 
petent to decide whether it had jurisdiction to entertain the 
present claim or not, and as a decree had been passed in favour 
of the ph.intiff.s, which the defendant attacked on the 
ground of want of jurisdiction in the Court, the question 
whether the Court then hud juiisdiclion or not clearlv 
becone a matter directly and substantially in issue betwceli 
the partie-, and the decision of that question has become 
fiii.il. riiis Court is therefore debarred by the express 
terms of Sec. 13 from trying the same question between 
the same parties in the present suit.’’ Similarly, a Division 
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Bench of the Allahabad High Court held in Pnundo 
Jangi Nath' that a finding a.s to the validity of an 
adoption in a former suit would forbid the re-opening of the 
same question in a subsequent suit between the 
parties, Tyrrell and Blair, .T..T., observing ‘‘ that the 
former decretal finding on the legal point, though ever 
so erroneous, would be binding on parties who did not get 
rid of it. by appeal.” 

It has even been held that a decision on a point of law 
will be rex judicata though it may have been founded on an 
erroneous view of the law, or a view of the law whicli a Full 
Bench of the Mig.'i Court has subsequently disapproved. 
Thus in Gown' Koer v. Audh Koer,>' the decision in the 
former suit was based on the circumstance that a certain 
deed of sale as a matter of law conveyed nothing. In 
another case, a Full Bench decided against the principle on 
which that decision was based, and Sir Richard Garth, 
C. J., and Beverley. .1., held in a subsequent suit between 
the parlies relating to the same projrerty, that (he decision 
in the former suit was rex judicata ; Sir Richard Garth, C. .1.. 
observing that “ it is no less a res judicata, bt cause it may have 
been founded on an erroneous view of the law, or a view of 
(he law which this Court lias subsequently di.sapprovcd.” 


A .somewhat different view appears to have been 
taken in Parthaxaradi. v. Chinna Krishna, in which 
■Sir Charles Turner, C. J., and Muttusaini Ayyar, .1., said: — 
“The respondents rely on what i.> known as estoppel by 
verdict and not on estoppel by judgment. It i^ contended 
on their behalf that the matter in issue and detcimined in 
the former suit was tliis — that the respondents are not 
entitled to erect a temple or to as.semble for public worsliip 
within the cu.stoniary ambit of the Tenkalni procession.s. it 
must be admitted that this issue wins raised and decided in 
the former suit, but it was raised not a.s a question of fact 

but as a question of law The contention of 

the appellants then substantially is this — that because a 
question of law was directly or substantially in (.ssue and 
was erroneously decided by a competent tribunal, that 
decision is conclusive as between the parties to the pro- 
ceedings in which it was pronounced, and its propriety 
cannot be questioned in any subsequent proceedings 
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between the same parties in which the question may again 
arise. Courts an^ bound to ascertain and ap[)ly the law and 
not to make law, and it is a suggestion repugnant to reason 
and to justice that, because a Court has erred in ascertain- 
ing the law, it is bound to repeat its error whenever the same 
(jiiestion of law may arist^ beiween the same parties. Although 
considerations ol‘ convenience ha\e established the rule that the 
linal decree of a coiiijietent t onrt i.s decisive ol the rights it 
declares or refu>(‘> n<)t\\ ilhstanding it may liave proceedtHl on 
an en oncoiis view of the law, and allhough the same coubidera- 
tionfl hav(‘ esfahlislied the ride that the dt^tenniiiation hy a 
competent (>ourt of (juesfioiib ol fact diiectly and substantially 
in issiK* are hinding on tlie partie-, tlje>(‘ eonsidciations do not 
suggest tlie e\peditne\ (‘f conipelling the C\)urts to refuse to 
give effect to what thev have abeej tair)cd to he the law. The 
term i^toppel l>y verdict indicates that such est*)ppels are 
confined to ipiestions of fact, and no authority has been cited 
to w'arrant th<* ajiplication of the ruh* to the detiuaidnation of 
an issue of law. ’ 'This deeisimj was Ibllowe.d in Venku \\ 
Mahnlin^a^' ' in wldeh Mnt*usami Ayyar, ( with whom 
(•arker, J , eoncurreil) said — As to the contention that if it is 
the sonrei* ol a ri^lit to insist on partilitui, it must likewise be 

a valid oTouud of succession to a collateral relation, I mav 
^ . . •' 
observi! that it was held in Parthasaradi v CItinna Krishna, 

that the iloetriue of res judicaft: not necessitate a Kipetitiou 

<d’an error of law, if any, and preelude an enquiry into the 
M)UiKlne>s of the rule of deeisioii which was adopted in a 
previous suit savi' as to the luvcise ohjcct-mattei* or immediate 
purpose of that '‘Uit,’’ Ur. Higehov albO says** : — “ The facts 
ileeided in the first suit cannot hedis|)uted. ajid for the purpose 
of tilt* coiieiusivciiess of those taels, but no further, the law 
applied must heaceeptedd- TIiin if a decree in a suit to declare 
a mortgage invalid proceed upon tlie constitutionality of a 
statute, the pailies cannot aftei wards deny the validity of the 
statute in question, when the inorlgagi c attempts to foreclose. ‘ 
It eoultl hardly I'c true that they eonld not raise the question 
again in a suit upon a different >ubiecl-!iialtei.“ ’ This, how- 
ever, falls lar >hnrt of what the Madnis High (murt has decided 
as correct, and which i> not suppoited by the decisions of any 
other High Court in India or by the practice of the Courts iu 
Eiiuland or Aineriea. 
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CHAPTER TI. 

Matters in Issue and their Identity. 

23. The first, essential of tlie rule of res judicata is (he 

ideittiiv of the matter in is.siie, or as 
m-ed not Imvc l.ooi. enacted hy Sec. 13 of the Civd Procedun* 
in issue ill Code, the matter directly or substantially 

/// instituted suit. jjj sill)Se(|UCnt suit or is.^ll(‘ 

slioultl have h(‘en similarly in isstie in a former suit. Under 
Act VII 1 of the word former was’held to refer to the 

jirioritv in the institution of the '^nit'^. “^riie (joestion wheth(*r 
th(‘ matter has Ix’cn already heard atid dett*rmined, ’ said th(‘ 
Madra> Hi^h C(Mirt in Venknfadri \ . Nnraiffin,' “is to he 
decided with refenaicc to the .•^tale ol thini^*' (‘.xistine; at the 
time when the (h»nrt has the matter snhmitted lor its coordz. 
anee/’ I he >hirtine: of the bar, nrxler the CotU‘ ol 1877, Irom^ 
the coixtiizanee to th(^ trial, and tin* omission Irom lo oI 
tht‘ word ‘ in.siitnted ’ nsetl in Sec. 12, sliow tlnit the (|iiestion 
as to whether llu? suit in is-.ne has been filn^jidy heard and 
decided sindl now have to ixi d(*t-(*rmined with reterenee to 
tlie stale of thiiiijjs (‘xistin^ at the time ol the trial, 1 he 
word ‘former’ wotdd thus by no nu'ans sifj;nily more 
than ‘another,’ and a d(*(‘i>ion in evi^n a snhse(|n(*ntl y 
Miit would liar tlie trial of a [irevionsly in.stilnteil one. 

his has attnallv het'n held by a Heneh ol thr('(‘ .Indies ol 
A llliahabad 1 lie'll (amrt in lialkishrtn v. in wliich 

Mahmood, J., said — ^ “ d he doci rim*, «(> lar as it relates tr> 
prohibilino; tlx* retrial of an issue, must refer rx>t. to the date of 
the eomnieiieerrumt of the litigation, hut to the lime wdien 
the Jnd<^e is called u|)on to deexh* tlx* issue. I’or even incas(s 
h(*re tlx? Jndee has comirx‘n('e<l the trial of an issue which 
is also an i.sMie in a pendinn^ lifi^ation, a final jndjrment pro- 
nounced meanwhile in Mxdi previous liiijiatiun should operate* 
res* pidicoia preventing the Judge dealing with tlie latter 
litigation from adjudicating difFerenlly. If thi.s is not done, tlio 
evil against whicii res judicofd aini^ would not be Ternov<*d and 
the doctrine itself would he defeated.” This is the vojvv la id by 
tlie English and the American ('onrt*^ aNo. Tims Mr. Herman, 
in hi^ Conimeritaries on the law of rc.n judientay say^*' 
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a prior judgment upon the same cause of action sustains tlie 
plea of former recovery, although the judgment is in action 
commenced suhseijuently to the one in whicli it is pleaded. It 
is not the priority in the commencement of one action that 
renders the judgment obtained therein a bar to the recovery of 
a second judgment in another, l)iit because the first judgment, 
when given wliether in the action commenced first or last, 
extinguishes the original cause of action, and gives to the 
pldintift*, in lieu thereof, one of a higher nature.” * The con- 
trary was h(‘ld in Slate v. Spi/ies/' but the weight of autlio- 
rity is clearlv in favor of the view tliat a judgment in a suit 
will be bindirjg in other suits whether commenced before or 
alter that suit.' 


24. It is necessary, however, that the decision must have 

bceti in another suit, as the doctrine of 

Matter mupt have judicata has no application to decisions 
h<*«'U in iHsiic in . • i , 

another suit. ^ former Stage ot the same suit, though 

an analogous piiiieiide applies in such cases, 

and having similar effect is sonuuimes spoken of as that of 

rrs /(tdicafaJ' In Kishnn Sakai v. Aladad Kkan^ Sir 

.lohn H.lov, C.J., and Tyrrell, *)., in speakitig of the binding 

effect against a person in e\t*(!iition jirocet'dings of a decision 

in a suit to which he was a party, hot in which he had 

not made a proper dcicuce, said tliat it was a case which 

fell “within tlie principle of Explanation 11 Sec. 13.” So 

also in Ramlal v. Clihahnaik,^'' Sir John Edge, C. J., and 

Hrodliursi, J., held that a tindino on an appeal l)\ a defendant 

would he ns judicata in the tli'^posal of a subsequent appeal 

against the same decision bv the [daintitt, and expresslv observ- 

tal that the principle of res judicata applied to such a case, but 

admitted that Sec. 13 hod no apidicaiion to it. The distinc. 

tion was clearly pointed out in Ram Kirpal v. Rap KuariJ^ 

in which Sir Rarnes Peacock in delivering the decision of their 

Lordshi|w of the Privy Council, oliserved, that “ tlie bitiding 

force in sulisequent execution proceedings of a judgment as to 

a certain decree not having awarded mesne profits did not 

depend on Sec. 13, but u})Ou general principles of law," because 

“ if it were not binding, there Nvould be no end to litigation.” 
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So also West, J., in Sudan v. Ramchandra,^'^ said — If the 
question of the judgment-debtor’s personal liability, or of the 
liability of his property generally to execution of the decree had 
really been determined by an adjudication in the course of the 
execution proceedings, that determination, so long as it stood 
nnreversed, would, no doubt, be binding on the parties, whether 
the term res judicata properly applied to it or not.” 


25. The word ‘ matter* includes in its signification the 

whole of the matter or matters,’* as under 
A matter in issue dis- General Clauses Act, 18()8, the words in 

matter of evidence. siiifitilar number include tlie plural. It 

may, generally speaking, be said to he 
equivalent to a ‘ fact in issue,’ which as defined in the Indian 
Evidence Act, dtoiotes matter from which, either by itself or in 
connection witli otlier matter, the existence, non-existiTice, nature 
or extent of any rieht, liaiiility or disability asserted or denied 
in any suit necessarily follows. The rule of res judicata as 
(.‘iiacled in the Civil Procedure Code has, however, not used 
the expression ‘ fact in issue* but ‘ inatier in issue,’ and tlie 
difference cannot have been otherwise than intentional. The 
important question, however, is what is tlu^ matter in issue 
uithin the meaning of tlie rule, — and unfortunately then? is 
a considerable coiiHict of authority on that point. The leading 
casein favor of a narrow construction of the ex[)r(*ssion appears 
to be that of Kinij v. Chase^^^ in which Chief Justice Parker 
said — •* Any fact attempted to be established by evidence, 
and controverted by the adverse party, may be said to he in 
issue in one sense. As, for instance, in an action of trespass if 
the defendant alleges and attempts to jirove that he was in an- 
other place than that where the jilaintiff’s evidence would show 
him to have been at a a rtain time, it may be said that this con- 
troverted fact is a matter in issue between the parties. This 
may he tned, and may he the only matter put in controversy by 
the evidence of the parties. Hot this is not the matter in issue 
within tlie meaning of the rule. It is that matter upon which 
the plaintiff proceeds by his action, and winch the defendant 
controverts by his pleadings, which is in is^ue. . . • Facts 

offered in evidence to establish the matters in issue are 
not themselves in issue within the meaning of the rul(?f 
although they may be controverted on the trial. Deeds which 
are merely offered in evidence are not in issue, even if their 
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authenticity be denied. When a deed is merely offered as 
evidence to show h title, wliether in a real or personal action, 
tliere is no non esf factum involved in the matters put in issue 
by the plea of nul disseisin or not guilty which makes the 
execution of that deed a matter in issue in tlie Case, notwith- 
standing the jury may l)e required to pu'^s upon the fact 
of its execution. The title is in is^ne. The d(‘ed conies 
in controversy directly in one sense ; that is, in the cour.'^e 
taken by the (‘videiice it i> direct and (‘ssential. But in 
another sens(‘ it is incidental and c*()]latt‘ral. It is not a matter 
m‘C('Ssary, of itself, to tiie finJiiiir (d* the issue* It may l>e 
made so by the parties. This may he illuNtrat(‘d by the case 

before us tlie forimu* acuion was for takintr 

1 • • ^ 
certain oats. 1ai(‘ matter in issue was the title to the oats, and 

th(‘ conversion by the defendant in that case. LTpon that the 

jury paHS(‘d. 1 hey found that the plaintiff’ liad no title 

The (•()n\(U‘*iioti by the delendant in that case* was 

« 

not (l(‘ni(Ml if the plaintitf had title, d’hat matter is settl(‘<l, 
'Idle verdict and judgment may lx* given in evidence in another 
action for the oats between thosi* parties, and is conclusive ; 
lint tliat is tin* (‘Xtmit of wliat was in i^sne. It appears that the 
title set tip in tliat ease was by a mortgage. In linding that 
the plaintiH had no title, the jmy must haye been of’ opinion 
that tlu* moHgag(* was fraudulent. It is contend(‘d that this 
was in issue, and the only matter in i.ssue. But this was only 
a controversy about a partienlar mattiu* of evidence upon whieh 
the plainliil tlien relied to show title. It’ that was the oidv 
matter in issue, the plaintitf might bring another suit for th(>>e 
oats agaiii'-t the same defendanr, and rtdying upon some otlier 
title than tliat mortgage, try the title tt> the oats ov(*r a<^ain. 
Can h(' do st) ? (Meai’ly not ; and tlie reason that it is lii> title 
whieh has been tried, and he is eoneliuUal .... d'he (juestioii 
whether llu* nmrtgage was fraiululenl came iij) only incideiitallv, 
by rea^vUi of his ndying on that as his title: hut the mortgage 
Mas not in i'^sne.’**^ T'his was re-allirmed in v. J/urn- 

and fdlowi'd in this countrv under the Civil Procedure 
(\)dc ol ISod. Thus .Mr, Jn slice It ittigan ui delivering the 
iiuljjint'iit of tlio 1‘uiijal) Cliicf Court iti i'hctram v. Ihilml 
SifKi/i'^' : — “ 111 a certain seiiso oviu v fact allooecl bv one 
party tmd controverted by the advi rse party, may be said to be 
in issue. But what is meant by the woids ^matter in issue* 
within the meaning of the rule we are now* eonsitiering, is 
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something much more precise and definite. ‘ It is that matter 
upon winch the plaintiff* proceeds by his action, and which 
the defendant controverts by his pleadings/ In other wonls, it 
must be a matter the determination of which lias become 
vital to the case, or the pivot as it were upon which the case 
turns, and which the Judge is bound to decide in order to 
render his judgment final and complete/’ 

Dr. Bigelow does not agree with this view, and after 
n ferring to the conflict of authority as to whether a jiidgnioiit 
is conclusive only of such matters as being alleged by the 
jilainiifl* as the ground of his action, and controverted by the 
d(‘fendant, are necessary to the decision, in contrast with such 
matters as iu themselves alone involve (|uestions foreign lo 
the cause of action, luif which in the position of tlic case 
hecome ne(Hssary to its decision, he makes “ the suggestion 
that by tin* weight of authority the judgment is conclusive 
u|Km all issues which have become necessary to the decision 
of tlie case, whatever tlieir relation to the cause of action/* 

Mr. Black also, referring to the ride as enunciated bv Chief 
Justice Barker, says — ‘W'e cannot concede its justice or policy, 
or even its teclinieal correctness .... 'J'lie more correct 
doctrine is that the estojipel covers tfie point wliicdi was actually, 
litigated, and which aciuallv determiuod the verdict or fimling, 
wliether it was statedly and technically in issue or nol. 
Nuuku’ous cases incline to this view'“ .... ^fiius it 
lias hcen said that the matter in issue or [loint iu coiitrovcrsv 
i*^ that ultimate fact or state of facts in dispute upon which 
the verdict or finding is firedicated*/’^ 

In this country the Madras Higli Court lias taken the same 
v iew% and lield in Rama ISarni v. l ira that the forei? 

o\‘ res judicata would attach to all theohjective grounds distinctly 
fuiind hy the Court as the ha.sis of its de(!isi()U, though no rm^rely 
sul>jective grounds Could constitute res judicata. And “the 
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identity of the question” said Holloway, J., in Chinniya Mudali 
V, Venkat Chella PillaU^^ “ will not be destroyed by tlie right 
which in one case is the principal object of the litigation corning 
in question in the other as a mere condition of the right of 
which theestablishinent is specifically sought.’* The advocates 
of this broader conception of a matter in issue generally admit 
that such grounds are in issue only incidentally or collaterally, 
and the point will be further discussed in speaking of the matter 
directly in issue.’’ 


26. The expression ‘ matter in issue’ should further be taken 
▲ Sec. 13 with the qualification intro- 

tinguislied from an duccd by r-xplanatioi) 1., under winch 
issue recorded as a matter alleged by one party may be in 

issue even if admitted by the otlier f)arty. 
In England and the United States of America, facts so admitted 


are not held to necessarily constitute est()|)pel.''" lu Jjoileau 
V. Parke, B., observes that the estoppel of a judgment 

extended to **ihe material facts alleged l)y one party which are 
directly admitted by the opposite jiarty, or indirectly admitted 
by taking a traverse on some other facts, but only if the tra- 
verse is found against the party making it,” But he added 
.tliat “the statements of a party in a declaration or plea, though, 
for the purpose of the cause, he is bound by those that are 
material, and the evidence must be confined to them upon an 
issue, ought not, it should seem, to be treated as confessions 


of the truth of the facts stated.” 


For a matter being in issue, 


it is essential, liowever, that it should have been alleged by one 
party and expressly or imjiliedly denied or admitted by the 


other/ 


Mr. Justice Tottenham delivering the judgment of the 
Court in Shama Churn v. Prosunuo Coomar^^* laid stress on 
that rule, and said — “la order to constitute the bar of res 
judicatay it is not sufficient merely that an issue shall have 
been laid down in the previous suit on the same point, but the 
Explanation I. says that the matter above referred lu must, in the 
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former suit, have been alleged by one party, and either denied 
or admitted expressly or impliedly, by the other.”' Thus it 
would not be sufficient to constitute m judicata^ that the 
matter should have been recorded as ‘in issue’; and the fact 
that the matter relied on in the subsequent suit was determined 
in a former suit, was held’^^ even under the Code of ]859 not 
to bar the sul)sequent suit, unless that matter should have 
really been in issue in the former suit. 


27. For a matter being really in issue it is not necessary 

A matter may be in ^hat either party should have been bound 
issue even if* neither to plead it in the Suit. It is Sufficient for 
pwrty bound to the rule of res judicata that it was pleaded 

by one party and affirmed or denied by the 
otlier. Tims in Wilm/ali Jlegam v. Nurhhan^^ ^ N. as a half 
brother and heir of M., sued M.’s daughter W. inter alia for half 


of a certain kiln, alleging; that its other half was his own. W. 
alleged that the whole of the kiln was M.’s, the Lower Court found 
tliat the kiln was the joint property of N. and M., but the High 
Court set aside that finding. 1'he proceedings ended with a 
enmprornise, hut the finding was hold to he res judicata in a 
subse(iuent suit by W. for value of bricks alleged to have 
beefi wrongfully taken from the kiln by N., who contended 
that lie had half a share in the kiln, even though the 
former suit was not for that half of the kiln, and the 


mention therein of N.’s share in it was (piite irrelevant. 
'1 has every demand for money claimed as a set-off by the 
defendant will be considered to be directly in issue between 
the parties, even though the defendant is not bound to claim 
it as such ; and such a claim, if made, will be a matter directly in 
issue in the suit, and a decision in regard to it will bar a 
6iibse(juent trial of that same claim.'* In fact, it appears, 
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to be a general rule that an issue not absolutely necessary 
to be determined, may become tc$ judicata if presented by the 
pleadings, argued by counsel, and in fact decided by the 
Court. In iiain Krnhnn v. Vithal^'^^ a finding on an i«sue 
raised by the Court was lield to constitute res judicata^ even 
though it was not raised clearly l)y the j)leadinos; Mr. 
Justice Farran, observing that if tlu^ plaintiff was not prepared 
to negative the issue, he ought not to have allowed it to be 
raised, and it must be taken to have been |)ro|)erly raised/’ 


ytS. A matter in issue in a suit is also distinct from the 
.w . , suhj<‘ct.matter, and tlie object of the suit, as 

from the from the reli(‘f that may be asked for 

tier tlic in it, and the cause of action on Avliich it 
* of ^Inrli mjiy [,(, based; and ih(* rule oi res judicata 

u<a i<<|oiriJ foi ns re(|niring the identity of the matter in issue 

will appl y, even wlieii tlu: subject-matter, 
the object, llie reli(‘l, and the ea\ise of action are different, 
'riien* i.s a giUKual nuvmimitv as to tlie inalter in issue hein*’^ 
allo^cthiT iii(lc|K’n(lcnt of tlif intfriial cliaraeler ol' the sul)jcct- 
iiialtcr <il the ("uil.* I'or iii>taiif<*, if ilic propciiv in dispute lie 
.sidofiinliully tlie saiiie, any addition made in the sliape of new 
linildinos ereeted on the >ite, Miiee the deeisioii ol' I lie prior 
suit is, (d course, iinnialerial. I'.veii prior to the eiiaetnienf 
of tlie (avil I’roci'dure (lode ol']S.j;), Mr. Maeplierson ohserved 
in his Treatise on ('ivil I’loeednro" that “the snhjeet-inatter 
of the filmier suit is eonsulered to have been the same, ii it 
was the same in suhsfance, althouj^h in the new suit there mav 
he some diH'erenee in ainonnt, or some oilier merely eolonrahle 
variation.” I.aeoinhe with i;Teal I'ori i- >a\> : “ l^os eliaiiii'eineiit 
aii'iiiientaliotis on diniinntioiis >nhi' par ruhji't (‘xti'o ieiir de la 
jiremiere instaiiee -tie font pas oh>taele a Tapprieatioii de I'l’X- 
eeptiun : ei‘ ii'est, uiiisi (pie le dit M. Diiraiitoii. iiue 
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distinction is nuide in rej^rd to those cases in Avliich the first 
suit is dismissed on some jfround havinjr aj)])lication only to tlic 
interest claimed, Imt il it is disinisse<l ‘’ajircs un dehat portaiit 
sur l’existeiic(* on la validite de la crcaiice, puree qiie ]>ar 
exemple(;ll(* etait iiulle, ja'irscrite on j)ayiM‘. I'exception dc chose 
jufifee s(‘rait op[M)sahl(i an creancier lorMpfil tleinandeniit le 
capital/’ As to the third princi|)li‘, it is said: “(’\*stainsi 
(pi’il a etc decide <|iu‘ lors^pu*, a Poccasion de la (l(*rnandi* dn 
preiniiT terine dhitie ohlijLTiilituu (‘t (pPil a snccornhe, il m* pent 
])lns rej»roduire la incmc c\cef»tion lors d(^ la d(*iiiandc nltcric’fire 
des antr(‘S teriiu^s ; — (pie r(*xc(‘[)tion de chose (*st adinis- 

siljle lorxpK* la nienie (pi(‘stion dc* droit (‘st sonlevec^ entre I(*s 
mciiu's p(‘rsonnes, (pioirpie ii Petard dhin antr(‘ imni(‘nl>l(‘, mais 
alors t]n(‘ les deiix actions depi'iidaient dr la ineiiK* sncc(‘ssi(ai ; 
(pie lorsipie dans inu' d<*niande (‘ii delivi*anr(‘ de c(*rtains objects 
com|(ris dans uik! cession dc* dnPits suc<a^ssii‘s, il (‘st int(M*N(‘nu 
nn in^‘(‘mrnt (pii a rej(‘t(^ c(*tt(* d(‘niand(‘ (‘ii se Paidant sur la 
nnlliie d(! la cession, ce jn;j:'(‘inent a Punt(»rite dc* la chose jn^e'e 
relat iveanent a la nonv(‘ll(‘ d(‘inande par la(pu‘lli* la menu* ]>artie 
reclaiiK^ Peiitier <*nu»lnineiit des droits etudes/’ ddie coiitrarv 
lias somelim(‘s Ikhui maintain(‘d to ha\(* Ixm the* ruh* ot (he 
Roman Law on tin* authority orria’tain texts ol’ jnris-consnlts 

^\hich ni(‘nti<(n tin* identit\' ol‘ /’cx amonn* con^titm'iits ol‘ /*(.>■ 

• « 

Art. Idol ol ( 'od(* ( ’i\ il, which enniiciat(*s tin* Fr(‘nch 
rule, also expn'sslv nn’iitions tin* identity ol* c/e/.sv'. Tlu* vairne 
ecunprehensiveness op tln'se tw(» Words lias, no doubt, led to a 
jL»*reat deal (jr('onfusion and (*ven inisap|>rehen>i( »n in this r(*sp(*ct. 

I Ipian says how(*ver, *' (/ tjnurnlihr iXrtjtfiti jri jmlliUtfiV 

infer edStifm j»rrson/i,< rdtln/f ijntrsfni rci'ocdftir 
nnd in anotlu*r place* " c/y/e/ y//7/rc/// jnt.^fn lnrcni /</ 

viiirrlfnr dpud priid'em tpni .^ifant f .</. ’ There* ai’e texts of 

Alar(*(*llns, Lanins and X(*ratui> in. which tin* identity (»P 

» 

qln‘^(ion is sp(»k(*n oP witlnmt any mention oP tlu* identity 

of res, and it is cont<*nd(xl that the maieral word />.< intlie 

« 

texts wln*re it o(*curs should K* taken in a r(*strict('d seaix*, 
so that all the t(*xts inuv Ik* interpret<*d harmoniously. Thus 
\iH^t in his (*onnnentarv on tin* lith* in the l)iefe>t dralinir 
with the subject oP res jinftcafd^ says Eivlnn n\s inf*'//ipltnr 
guofirns apnfl jinUrnn pnsfi iJ guii rituv <piod npini 

prwrrm ipidsittan rs/. ' l‘A'i*n thox* who did not accept this 
view, virtually eoncnm*d in tlu* (*orn*(*tness oP the prin<*iples 
enunciated by the French iurists, by takiinr tin* word identitv 
also in a (‘oinj)rehensiye seiix*. It was slid Pur • exam jde, 



S. 281 


inKNTrrY of snu E(T -mattkk not material. 


siiijfit-il (le fruits qui nVtaiont pas encore creus, tpav nondum 
in rainn natura erant, dcs interests (pii netaient pas courus, de 
Tile (pii aura j>u naitre dans Ics eaux dii fonds riverain, ce sera 
la inerne : s’aij:ir il de la decision sur la le^-itiniation de la 
deinande, de la j)ctition a' lieredite ajn’cs la revendic^ation sans 
re>ultat dcs sin;>adiers (pii la (‘o!n|)osent, il ya en decision 

iniplicite, et la (piestion (pii a etc ainsi iin])liciteinent nWJue 
etait Tobjt t virtiu;! du litiijce, de sorte ()ue, dans tons les cas 
on il va Ii(‘U a ]\‘xception, Ton puiss(* constatiT la priWnce 
de cette indispensable condition <le Tidcaitite (robji*ct.” 

These prinei]>l(‘s are rc'cojvni/ed and acted u])on in all the 
civilized (‘oiintrics, in (‘ven those countries that have not deriv(*d 
their jurisprudence dir(‘ct from the Roman La^v^ In India 
under tin* Code of 1850, the Punjab Chief Court held in 
Azwaf Ali V. Hnr'nam^^^ that a decisi6n in a former suit, 
as to the plairitiH’s ri^ht to recover prazinjf dues, was res 
judienfa as retjfards that ri^ht in a suhsiTjuent suit for the 
^razin<x dues for other animals and for other years. So also 
in Luchman v. Lahor^^^ a d(H*ision as to a certain land not 
heine connected witli the yaddi of S. and not heine^ alienable 
by the defendant, was lield to he res jadicata in a subsequent 
suit hrono'ht to set aside another alienation of the same land on 


the same ground/ 

Under the present Code, their Lordships of the Privy 
Council held in Pitta pur Raja v. livc/ii Silaj/i/u^^^ that 
a previous dt^cisioii as to a certain person not having been 
adopted would be res judicata in a subs(*quent suit; and 
Sir Ilarm^s Peacock in delivering tlieir Lordships* 
ment Sdid: — “It was coutended ou the part of the 
plaintiff, that the cases do not establish tliat an estoppel 
is binding unless the suit relates to the same subjrct- 
luatter, but it a|){)ear.s to their Lordships that the cases 
which have iieeii referred to do not estahlifh that position. In 
the case of Outram v. Moreinoody^^ the second action was not 
fur the same subject-matter for which the first action had been 
brought. Tin* first action was for damages sustained by the 
plaintiff in consequence of the wife of Morewo<Kl having entered 
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Upon certain mines and taken coal from tliem before she 
was married. The wife cop tended tliat slie \va^ entitled to 
those mines by virtue of a certain (‘onveyance ; but it was found 
by the Court that the wife was not entitled to tlie mines, and 
the Court {yave damaf^es against her. Another action was 
hrou}j;bt subsetjuenlly against Morevvood, who had afterwards 
married the lady, for a second trespass committed by them 
upon the same mines, and the (|nesiion il/en arose whetlter the 
finding’* in the fiist suit, witli refenmee to the (lamaijes claimed 
in that suit, was hindiiio upon the two defemlants in lespect ro 
the damag(*s claimed ainst them in the second suit. It was 
ludd that it was. dduae w<*retwo di>tinct elnims. The dam- 
nires claimed in the two actioits were distinct: the ties- 
pa-ses were distinct, and yet. it was held iliat the 
(le^’ision in tin* first case with reuard to tlie damages 
claimed in the first case was himling in the second case as 
an (‘Stoppel, the matter having been eoiieliisivcl y tried between 
the plaintiff and the (lefeiidant’s wife when a ft me ante in tlie 
first ease, ddie case of Barrs v. wa^ aUo refinreol 

(o, hut there tho sulijeet^ of rll(^ two suits were diflercmt. In 
that case it was held that a decisioti of an Keeh'siasiical Court, 
holding tliat the plaiiiliH’ was a tiext-ol-kin lor the purpose 
of obtaining letters of administration, was binding in a 
suit lirougliT. ill the Court of (liancerv for the distrdiutioii 
of the estate. The ha*elesiasiieal (\>tirt deeided that the 
jilaiutitf was a next-of-kin for the jmrpose of having 
administration and managing the proptTty. isnl)se(|nenlly the 
qm»siion was raised in the t'onrt of Cdiaiieery wheiher lie was 
a next-ol-kin for the purpose <»f taking a share of the pro|»erlv. 
These * were perfectly distinct elaims. Net it was held that inas- 
miieh as the lu'elesiastieal Court woidd have had conenrreiit 
jurisdiction with the Court of ('lianct*ry to tr\ the (jne^iion 
with respect to distribution, the deeisiou of the Keelesiastieal 
(\)urt hetwiTMi the same parties with rtderenee to admini>tia- 
tion was hindiug upon the Court o| ('haneerv with reieriuee 
to distrihutioii.*' 8o also, the Calcutta High ('onrt held in 
Sundhya Mala v. Dahi Chuvn^'*"' that a suit for a eeilain 
])ortion of A on the ground of A having been leased to the 
plaiutirt* wouhl he barred by a decision a^: to A having nut been 
leased to the plaintitt, hut to the dtdendant, in a previous suit 
by the plaiutilV for another portion of A, with the same alh ga- 
tioii as to its having been leased to liim. Siniilarlv, Hinhvo()d 
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J,, in deliveriiifr the judgment of the Bombay EBgii Court 
in Anania lialacharjia w Damodhar^^^ said “ it is true 
that in those suits, the dispute was as to a piece of land oth(‘r 
than the land now in suit. The plaintiffs there, as now, merely 
alleged tliat lliere had been a partition and lliat they liad a 
S4‘parate share ; tlie defendants there, as now, merely contend- 
ed that there liad been no partition. In the present case it 
cannot be held that the decision regarding the question of 
partition affected o?dy the particular piece of land tlnm in 
dispute, and left the deff ndants free to urge aijain in any 
siihscquent suit that the family was joint in all other respects 
and as to all other properly. 


In ])]nkar Dallalw Hari fHirtdhar,'^- Mr. Justice Scott 
expressed a contrary opinion, ohservinu* that “ The land former- 
ly in dispute may have been so small as not to justify furtln*r 
litigation. The land now in dispute is considerahle in extent and 
value. Does accpiiescence in the diudsion ri^garding tlie one 
preclude any qm^stion as regards the other ? Both tlie spirit 
and tlie l(‘tterofihe Section arc against such an (estoppel. ** 
Mr. Justice Jardiric (littered however IVom that view, and said : — 
** If that decision had l)een a final decision in a suit as dis- 
tingiiislied from tliis ext*cution (iroceeding, it would, in my 
opinion, have created an esto[)p(*l hy res judicaUu the fact that 
the present suit relates to a different piece of land not being a 
circumstance taking the decision out of that rule.’’ 

Sir Arthur Collins, C. J., and Handley, J., appear to have 
held in Mndliavi v. that a decision in a former suit 

uas res judicata only in regard to the two parambas that W'(‘re 
in dispute in that suit, hut no reasons whatever were given for 
tins decision, and no authorities were referred to; and in a later 
case,^^ Sir Arthur Collins, C. J., and Wilkinson, J., cited the 
ca^e ol Pahiwan Sirif^h v, liisal and observed that it 

uas the matter in issue in the suit, which in that suit was the 
titl(M)f the tarwad that formed the essential test of res judicata. 


V I til uj .\ht/Ji V. N/t /’(I iff/ti in nni to tliin tConrPMl 
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In Pahlwan Singh v. Risal Singhs both the Rnits were by 
the oblipee for severHl instalnients of the nniount of a bond 
and tlie interest tlnoeon from ihe date of the bond. In the 
former suit, the defendant’s contention as to the interest beinpj 
payable only fronj the date of tlie default was overruled, and 
the interest from the date of the bond decreed, and that decree 
was held to be res judicafa in rep^ard to that contention 
in the second F.uit. It has been repeatedly said, on the 
authority of this decision, that it is the matter in issue, 
not the sulyect-matter of the suit, that forms the essential 
test of res judicafa.^ In Bal/iisltfm v. Kishan Lai 
Mahinood, J., (with whom Sir J(»hn Edpe, C. J., and Straiglit, 
J., concurred) said : — There can Le no doubt that for purjmses 
of res judicata it is not es'^ential that the suhje^ct-matter of the 
litigation should be identii^al with the sulmct-matter of the 
previous suit of which the adjudication is made the foundation 
(»f the plea, . . • The general rule of law may be briefly 

stated to be that where a recurring liability is the subject of 
a claim, a previous jiulgmeut dismissing the suit upon findings 
whicli fall short of going to the very root of the title upon whicli 
ihe claim njsts, cannot optuate as res judicata^ but if such pre- 
vious judgmemt do(*s negative the title its. If, the plaintiff* cannot 
reagitate the same <|uestiou of title l>y suing to obtain relief for 
u subse(|ueut item of the obligation, Ihe rule is recognized 
both in luiglaud and in Ameiica, and is well-illustrated by the 
American writers, Mr. Bigelow, in his well-kiiow'n work on the 
law of Estoppels^" referring to cases in which there has been 
no snpervenitmt change in the lelative |)i)Niti()n of the parties, 
goes on to say : — ‘judgment based soh-ly upon the validity of 
the demand and not upon facts in avoiilance, such as payment 
or compromise, would doubtless operate as a bar. In the case 
of an action on a debt due by instalments, as for example, on a 
promissory note, judgment against the validity of the main 
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obligation ittdf -vould predudolhe'obiiii^e #tonsi ming 
any of tbe instalments.’ The same is the rule approved in 
Indian cases by the hiijhest tribunals when such questions 
usually arise as to the amount of rent payable by the tenant, 
rent of course being a recurring liability.” 

As examples of the rule laid down by Mr. Bigelow 
reference may be made to several cases. Thus in Bdgellv. 
Sigerson,^" a decision in a suit for interest oti a promissory 
note, against the plea of a fraudulent alteration of the note 
was held to be res jaaicata in a subseq iient suit for the amount 
of the said note. In Gardner v. Buckbetfi' also, the suit was 
on a promissory note. The defendant alleged that that note 
with another was given for the price ot a shop which was sold 
fraudulently by plaintiff. The plaintiff replied that the issue 
as to the sale being fraudulent had been decided against the 
defendant in a former suit on the other note, and that decision 
was held to be res judicata. In Van Dolsen v. Abendrot/i,^'- 
and Cleveland v. Creviston^^. a decision for the plaintiff 
for the amount of the interest claimed in respect of a bond 
was held to be res judicata in a suit lor the amount of the 
bond, as to the plea of the bond being invalid for fraud, on the 
ground that that plea ought to have been raised in the former 
suit. Mr. Herman citing a number of other cases,'^'^ says — 
“In an action on a promissory note where the defence was 
fraud, and the judgment was rendered for the defendant, 
the verdict was held in another action on another ground 
growing out of the same transaction, conclusive evidence 

of the fraud On the same principle in an 

action of assumpsit for goods sold and delivered, a verdict 
against the vendee on the ground that the sale was fraudulent 
as against the vendor’s creditors, is conclu.sive of fraud in h 
subsequent action between the same parties for other goods 
which were not included in the first action. 

In Hughes v. Alexander,^^ it was held that if a maker 
of two notes, hiving a common defence of the illegality of 
consideration, failed to plead it in a suit upon one of the 
notes, he would not be estopped from pleading it when sued 
upon the other note. The same view appears to have been 
taken in Kilander v. Hoover*' in which the court said ; 
“If it appears that the first judgment involved the whole 

**» Mo. [ ai Drake v. I'crr>, hH 111 Igj 

•1 14 Am. Dec. 24* Clwocv. Walker, SO’ “ ' 
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eliitn or extended to the whole sabject-matter, and settled 
the entire defence to the whole of a series of notes or claims, 
and adjudicated the whole subject-matter of a defence 
equally relevant to and conclusive of the controversy be- 
tween the parties, as well in respect of the claim or defence 
in judgment as in respect to other claims and defence.s 
thereto, pertaining to the same transaction or subject-matter, 
then the first judgment operates as an estoppel as to the 
whole. Unless, however, it is made to appear that the 
defences pleaded to the first claim or demand involved the 
whole title, or extended to the whole subject-matter of the 
controversy between the parties, so as to litigate and deter- 
mine the defendant’s liability in respect to the whole trans- 
action, then the judgment is a finality only as to such of 
the claims and defences as were actually litigated in the 
first suit.*’ 

The weight of authority, however, is against that 
view. In Furneaux v. First National Bank, "a Clogston, 
C. J., in delivering the judgment of the Kansas Supreme 
Court said : ** Where a party makes a defence to an action 
on a note that was given in part-payment of the purchase 
price of machinery, and other notes were given as a part of 
the same transaction and for the same consideration, .a 
defence to one of these notes must be conclusive as to all. 
As long as the judgment stands unreversed, a party cannot 
be heard again to urge that defence.®®” In Burnett v. 
Smith,’’" the former claim was for the amount of a promissory 
note fur the value of certain goods ; the defendant pleaded 
want of consideration by reason of false representations of 
the vendor concerning the value of goods sold, and the 
plaintiff recovered judgment for a part only of the note, and 
the decision was held to bar a subsequent suit for false repre- 
sentations. The dismissal of a suit for a certain instalment 
of purchase-money, on the ground of a failure of title occa- 
sioned by encumbrances, has been held to be res judicata 
in a subsequent suit for another instalment of the 
purchase money’'. Where several instalments of money were 
due on a contract, and the court decided that the contract 
was such that a suit could be brought for one instalment 
without impairing the right to subsequently sue for another 

•• 7 Am* St. liep xn r. IUaA, 40 Am. Rep. ' 
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instalment due at the institution of the former suit, it was 
iield that the parties were estopped in a third action from 
contending that a judgment in a suit for any one instalment 
merged others due when that suit was brought/- So it 
has been held that a judgment for a quarter’s rent on a 
lease, will be res judicata as regards the execution and the 
validity of the lease, in a suit for rent on the same lease 
for a subsequent period.'"' On the same principle, a 
judgment as to a certain person being a partner in a 
firm will be res judicata in every subsequent suit be- 
tween the parties in which that issue should arise.*' 

A judgment is conclusive not only us to the subject-matter 
in suit, but as to all other suits which, though concerning other 
subject-matters, involve the same questions of controversy.*'' 
Even Voet in his Commentary on the title in the Digest, deal- 
ing with the subject of res judicata, says “ Eadem res 
intelligilur quotiensapud jadierm posteriorem td quaeritur quod 
apud priorem quo^situtn cst. 


29. 'I’hrough nearly all the American cases the principle 

Matter in distiii- f'"** t.hat a judgment directly upon a parti- 
guished fro*ri tliu ob cular point is, as between tlie parties, con* 
ject and the relit 1' cbisive in relation to such point, though 
claimed, the identity purpose and subject-matter of the two 

Th. idpntity of the 
objects or the suit is not considered neces- 
sary for the application of the doctrine of res judicata. Thus 
in Oallaher v. dtp oj Moundsville^\ a decision in a suit 
for an injunction to restrain the issuing and selling of 
certain bonds of a Municipal Corporation was held to be 
conclusive in a subsequent suit brought to restrain the levy 
of taxes to pay off’ the said bonds, on the ground that there 
was identity in the subject of the two suits, and the question 
of the validity arose and was necessarily decided in the 
first suit; Brannon, J., in the judgment of the Court, further 
saying^ “ The ground specified in the first bill was more 
specifically stated than in the second, but only iii the fact 
that it alleged the nullity of the ordinance and bonds to be 
void, w'ithout saying why, leaving it to be inferred from the 
ord inance and bonds set out. Invalidity of ordinance 
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and bonds is the point oi both bills, a judicial sontenco 
of their nullity on identically the same facts is demandedt 
the relief sought by both. On the same principle, 
a decision in a suit by a wife for alimony, on the ground of 
desertion by the husband on a given day, which is denied by 
the hu>^band and found against him, is a bar to an action tor 
divorce by the husband against the wife, based on the desertion 
of the wile at that smne lirne.'^* On the same ground, “ a 
judgment for the defendant in trover, for conversion of goods, 
is a bar to an action against him for money had and received 
from the proceeds <»f the sale of the same goods. The t dunec- 
licut Supreme Court in llotfs v. Stair^^^ laid dow'n in general 
words: Abhougli tl)e object and purpose of two actions being 

diSerent, the judgment in one cannot he used by way of bar 
to the other, it does not follow^ that in the second action cither 
party can he permitted to contradict what was expressly adju- 
dicated in the first/’ In Harden v. Pahnerlee^^^\ the Minne- 
sota Supreme Court >ai(l : “ fhal the remedy sought or the 

mere form of action, ma\ be iliftereni, does not prevent the 
estoppel of the former adjudication/' In Hatch v. Codding- 
/on/“ the plaintiff sued to recover damages for the wrongful con- 
version of certain property and subssequently on the same facts, 
for the possession ot that property it st^lf. He based his claim 
in both the suits upon bis right of general ownership and 
possession ol the property, and upon the defendant’s wrongful 
possession and refusal to km urn it on the plaintiff’s demand. It 
was held that as the subject-matter and the cause of action in 
both the suits were the same, the judgment in the first suit was 
a bar to the n'cond. On the same principle, the dismissal of a 
suit for fiiluiving a contract is a bar to a .subsequent suit for the 
reforming of that contract.^' If the facts are the same, a4i 
nnsucce^•'lul attempt to secure relief or redness of a higher or 
more compleic iiuluie will often preclude a party from sub* 
sequently >eekiiig a lower or lesser remedy. Thus a judgment 
against a wile in a suit for absolute divorce on the ground of 
cruelty, is a bar to u subsequent suit by her for a limited 
divorce on the same ground/** 

oO. In/yirchheadv. Brown^^^ Duer, J., said: ** The posi- 
tion that in order to raise an estoppel by a prior judgment, 
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the cause of action in the second suit must in h 11 i*espects be 

thesameas in the first, we feel nodifficul- 

Matter in issae distin- ty or doubt in rejecting. It is not indeed 
guubed from the form absolutely novel ; but it is repugnant to 

identity of which not re ‘he reasons of public policy embodied 
ijuired for res jiulicaht. in the maxim, Intefest Taipubhcon uf 

sit finis litium, upon which the doctrine 
of the couclusivcness of a judgment is founded ; and so far 
from being sustained by authority it is contradicted by many 
decisions.” Nor will a change in the form of action affect the 
operation as res judicata of a decision in a former suit. 
Mr. Freeman observes that “by the rules of the Civil as well 
as of the Common Law, res judicata is not changed by a 
change in the form of action.”®’ Dr. Bigelow observes 
that “ the fact that the form of action and precise remedy 
sought are different in the two suits, will not prevent 
the existence of an estoppel,” il' the matter in issue is 
the same. Mr. Justice katiigan in Chet Ram v. Bahai 
Singh,''" quoting with approval Ulpian’s well-known 
text as to the identity of the qiie.stion, observed that — “ so 
long as the same question of rigiit has been determined 
between the same parties, the identity of form of action is 
not requisite.” It is familiar law that among Romans, u 
legatee might have had recourse to the actio ex testamenio 
as to theacfio hypothecario, a vendor might sometimes have 
had recourse to the actio ex slipulatu us to the actio vendiiite, 
aud a partner to the actio communi dividundo as to the actio 
pro srcio, but the person electing the one, even in case of 
failure, could not subsequently claim on the other. In the 
same way, according to the French Law, an heir cannot as 
such claim successively faction en reoindicationel parla 
petition d' hcridite, nor can a purchaser sue on account of the 
same defects in the thing sold both for fannulation de la 
vente et la restitution d*une partie du prix ; because, as 
Lacombe says, whatever the external differences may be, it 
is the same question that is pre.sented to the Judge in the 
two cases ; and the bringing of one of the suits sets an 
obstacle to that of the other, because they present the same 
question for decision. u' Mr. Black says ; — “ It is a well- 
settled rule, and one that is supported by a multitude of 
authorities, that a party cannot, by varying the firm of 
action, or adopting a different method of presenting his 
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case, escape the operation of the principle that one and the 
same cause of action shall not be twice litigated between 
the same parties or their privies . . . The cases most 

frequently calling for the application of this rule are those 
in which a party attempts to found two separate actions 
upon a transaction which justifies but one suit.’* 


It has often been held directly by the Courts that when 
a cause of action admits of several forms, a judgment in a suit 
in one form is a bar to a suit in other forms. Thus 
a recovery in an action of covenant has been held, 
both in England and the United States, to bur an action of 
case founded on a tort in respect of the same fact.""" So a 
recovery in an action of trespass for taking away the 
plaintiff’s wife is a bar to a recovery in an action on the 
case for enticing her.®® In fact, it appears to be generally- 
agreed upon, that “in all cases, where the plaintiff has his 
option in the outset to bring tort or contract to recover 
damages for one and the same injury, upon a state of facts 
which will support either, an adjudication in one, which- 
ever he may elect is upon principle a bar to the other; 

for his recovery in astumpsit establishes 

a contract and conclusively negatives a wrong, while his 
recovery in tort conclusively establishes the wrong and 
negatives the contract.’* In ^Vare v. Percival,^^ the 
Supreme Court of Maine said : “A party cannot divide his 
cause of action, recover compensation in assumpsit by waiv- 
ing the tort, and then having received such compen.sation, 
resort to the tort which has been waived, and in that again 
recover compensation as though the tort had not been 
waived, lie cautiot waive all wrong-doing and recover 
compensation upon that basis, aud then treating the tort once 
waived as a subsisting grievance, recover damages which 
are to be assessed upon different principles.” In Thomas 
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V, tbtf.' dismusal of a suit to enforer a contract was 

held to bar a subsequent suit brought for a reformation 
and specific performance of that contract. V'anderburgh, 
J., in delivering the judgment of the Minnesota Supreme 
Court said: ‘‘There was, however, iu fact but one contract 
between the parties, and but one claim or right upon which 
to base a recovery, though it may not have been fully 
evidenced by the writing .... The new issue was 
merely incidental to the main cause of action.'" The 
written contract was imperfect, but the plaintiff chose to 
rest a suit upon it as it was, and the judgment in the case, 
until set aside, was mutually binding upon the parties to 
it, and final as respects the merits of plaintiff’s claim, 
notwithstanding mistakes and omissions in the proceed- 
ings, or the failure on the part of either party to make a 
full presentation of his case by the proper allegations and 
proofs.^-' It is manifest that the two actions could not 
proceed part passu to trial and final judgment in the same 
court, and that the plaintiff in such case would be compel- 
led to elect, aod be bound by his election. Neither can 
they be so pro.*ecuted successively.**® ” In the last cited 
case. Gray, C. J., said: “We are of the opinion that the 
plaintiff, by bringing an action at law upon the policy 
in its original form, and prosecuting that action to 
trial, verdict, and judgment, upon the issue whether he 
had complied with warranty contained therein conclusive- 
ly elected to consider it as expressing the true contract 
between himself and the insurance company, and to 
abandon any attempt to have it reformed in equity. His 
bill does not assert an equitable right which, although it 
Could not have been secured to him in the action at law, 
might co-exist with the right a.sserted by him in that 
action; but proceeds on grounds wholly inconsistent with 
those maintained by him in the action at law, and seeks to 
.show that his contract with the defendants was essentially 
different from that which he alleged, and submitted to 
the final judgment of the court, in that action." The 
learned Editors of the American State Reports say'*' : — 
“A party having a right to choose either one of two incon- 
sistent remedies, who with full knowledge of all the facts, 
makes deliberate choice of one mode of redress, is bound 
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This rale appHes only where tho retMd^s are 
iaeonristent, as where one action is founded on an affirm- 
ance, and the other upon the disaffirmance of a voidable 
contract or sale of property.®'" Where the remedies are 
consistent nnd concurrent, the party may prosecute as 
many remedies as he has.” ' 

So a purchaser may sue for bieach of the contract of 
warranty or for false representation as a tort, but having 
sued on tort, cannot afterwards sue on contract.'®® A 
judgment against a corporation for the price of goods sold 
precludes an action against it for fraud in obtaining credit 
for the same goods'. Mr. Wells says'-’: “ Where a plaintiff 
may have an election to sue in contract or in tort, a 
judgment in one form will bo an effectual har to an action 
in the other form. For example, a judgment against an 
attorney in a suit brought for the breach of an agreement 
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to enter satisfaction of a judgment and discharge the 
execution thereon, will be concluNive against a subsequent 
action of tort to recover further damages from him tor 
directing an arrest under the execution specified in the 
agreement.** So, a judgment in trespass de bonk aspor- 
tatiSy is a good bar to assumpsit for the same goods. If, in 
the former case, it appears, the |)laintirt‘ has no right of 
property in the good^, he will he held not to have the light 
to the value of them in the action of ussumpsit.^'^ Mr. 
Herman also observes, that “an adjudication is conclusive, 
not only in the proceeding in which it is pronounced, but 
in every other where the right or title in controversy is 
the same; although the cause of’ action may be different,'*' 

attaches wliether the matter 

in issue is in the sa ne form of action or another. Thus if 
an action for abatement of price of a chattel alleged by 
plaintiff to lie unsound, and to have been sold by defendant 
on a warranty, is dismissed on the ground that it was not 
unsound, or that the warranty did not cover the unsound- 
iiess found, it will bar another suit for rescision of the sale 
on the ground of the breach of the warranty.”*^ 


Mr. Welb’ says: “It is on the principle that the 
canse of action needs not to be the same, although the issue 
must be the same, that the rule rests, namely, that a suit 
on One promissory note or bond will be conclusive upon 
another executed under the s.ime circumstances, if also 
sued In / ouc/iancl v. Branson, C. J., said, 

referring to a number of cases, that in them, “the cause of 
action in ihe second suit was dificMit from the cause of 
action in the first, but tht^ toriiuu determinations Wtne held 
to be conclusive because the saim* question was detei mined 
in ll)e first suit on vvhicli the second depended." Mr. Black 
says: — “ There are sometimes cases, in which a party 
proceeding upon a ceriam theory as to the legal effect of 
a given transaction or slate of facts finds himself unable to 
substantiate his view of the case, bur afterwards, wiiliout 
any change in the facts, but acting upon a different theory, 
renews the litigation in a difierent form. Here we iiinsi 
apply the test generally agreed upon as the proper means 
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of aicertaining the identity of the cause of action, viz., 
whether the same evidence would support both suits. If 
not, there is no bar arising from ihe former judgment.”*’'’ 

In Devrav Krishna v. Halambhai,‘° the dismissal of a 
previous suit in which the. plaintiff elected to sue the defen- 
dants as principals was held to bar a second suit on the 
same contract in which the same defendants were charged 
as responsible agent under a trade usage. “ I'he plaintiff, 
on his contract with the defendants,” said West, J., sued 
them as principals. They answered that they had been 
mere agents, i'he plaintiff, then had the option either of 
admitting the agency, but adding ‘yet by trade usage you 
are responsible like principals,’ and asking for an issue on 
that point, or of not admitting the agency as likely to mili- 
tate against his interests suing on the particular contract 
upon which he rested. He chose the latter course; the 
issue was framed on the question of whetlier the defen- 
dants were liable as principals. By accepting this and not 
in due time asking for another is.sue based on an assertion 
of a del credere agency or one similar to it, the plaintiff, we 
think, conclusively elected to treat the contract as one 
binding the defendants as principals. Whether he then 
succeeded on the issue or not, could make no difference for 
the purposes of a second suit. The cases are common in 
which a plaintiff having the choice of an action of tort or on 
contract is barred, once his selection is made, fro-u a second 
action, whatever may be the event of the first. Still 
less is it allowable, we think, when a plaintiff has chosen 
to treat a transaction hs creating a contract of one descrip- 
tion, to sue a second time upon it as creating one of a 
different description producing a different kind of liabiruy.*” 
It was contended in this case that the subsequent 
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suit would lie, because it would have to be supported by different 
evidence from that required to sustain the claim he formerly 
advanced; but West, J., admitting the correctness of this test, 
said: — 'fhc origin of the litigation was identical for the two 
suits, and the essential facts would have to be established hv 
the same evidence. The diflerence is merely one partly of the 
construction of ihe contract which is not a matter of evidence. 


partly of usa^e, having the effect of annexing to the contract 
certain incidents not expressed and not expressly excluded. 
Such a usage, if submission to it was optional, would not hav(; 


the operaiion sought to be ascribed to it ; if binding, it would 
operate a* a local law. This if it had already been ascertained, it 


would be tfie Judge’s duty to apidy, apart from any evidence 
adduced in the Ciise; if not, he would, of course, receive evidence 


o( its existence and acceptance as a law, but taking evidence of 
this kind would not make the case a different one in the sense 


necessary to exclude the operation of estoppel. It would not 
he different evidence as to the facts of the case ; to these the 
same witnesses would have to he called to depose to the same 
particnlais, but additional information supjilied to the Judge 
as to a point of the law, and whicli he might equally well 
obtain from books, decisions or any other authentic sources of 
instruction. Applied therefore in the intended sense, the 
proposed test is fatal to the plaintifTs right to prosecute the 
present suit.^’ 


It has sometimes even been held that a party who alleges 
and fails to establish a certain state of facts is not estopped as 
against the same person and concerning the same subject- 
matter, from alleging a different and inconsisterit state of facts. 
Thus a suit for the value of certain property on the ground of 
its having been sold will not, in the event of the sale not being 
proved, bar a suit for the use of the property.®® So a suit 
will lie for money paid under a mistake fact, notwithstanding 
the dismissal of a prior suit brought for the same money ou the 
ground of the defendants’ fraud. Mr. Black in justification of 
this view observes’®^ that “it is true the suliject-rnatter is the 
same, hut the cause of action set up in the formei suit was, 
as sbow'ij liy the result, merely illusory and supposititious, and 
hence it cannot be considered as identical, in any just sense of 
the term, with the true cause ol action correctly set up and 
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Matter must he ftut'- 

stuntiallv and di- 
* 

reel!} in i«Mie in ihe 
former .•'iiit. 


supported by a right theory of the facts. Further, the evidence 
necessary to sustain the second action could not, if offered in 
the first, have altered tiie result. And this is the one re- 
cognized test of identity.” 

31 . It is also a general rule, that to give a decision on a 

matter in is^ue in a former suit, the effect 
of res judicata^ ihnt matter must have been 
siibstantiaily and directly in issue in that 
suit. The nec(*s<ity of a matter having 
been diiecily in i^sue has, no doubt, some- 
times been denied; but the weight of authority hasalv\’ays been 

clearlv in favour of the affirmative view. It may be now con- 
• 

sidered as generalh agieed upon tlial, ‘'the estoppel of a 
jM(l<r!i eiit ex«eiid^ only to the question directly involved in the 
issue, and not to any incidental or collateral matter, though it 
may liave aiiseii and lieeu pa-sed u|)oii’,” and that “the 
principle upon which judgments are held conelu'^ive upon the 
parties, r(*(]uires that the rule sh<»uld apply only to that which 
Wns dirccilv in issue, and not to everything whicli was 
inchiciitally brought into controversy during the litigation.*^” 
It was h.iid in the Dnekess of Kinfrston*s case that, ‘neither 
the judgment of a Court of concurrent or exclusive jurisdic- 
tion is evidence of anv matter which came collater.illv in 
question, nor ol any malt.r incidentally cogiiizahle.' Some 
text-writers and judges have expressed an opinion to the 
contrary, on the ground that as to a matter cognizable and 
tiecided hv a C<»nrt ol conclusive jiirisiliction, anv other court 
in wliicli It comes into i'^sue has no authority to examine into 
the merits of the judgment, but must take the matter as 
conclusively decided.’ But as observed Ijv Dr. Bigelow, “no 
distinction appears to have been esiahli'lied between Courts 
oi conciirreiil and of exclusive jnri'idiction in this rest)ecl.*’ 
Ill Qttevn V. Inhahifants of Harfins^ton^ it was still more 
hroadly laid down that ‘‘ the conclusive effect ol the prior 
judgment extends to any mat ter which it was necessary to 
decide and w liich was actually decided the ground-work of 
ib«* (leci*ii>ti iljsflf, though not then directly the point at issue,” 
but the words ‘at issue’ appear to have lieen used there in 
a technical and restricted sense, and the word ‘directly’ in a 
vapne sense, and, if so, the decision would amount only to this 
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that a finding on a matter in issue would be binding even 
ibougb that mailer was not reconled as being in issue. 

32. To bar the trial of a subsequent suit.it ip, of course, as 

, enacted by Sec. 13, necessary that the said 

”veii^ inddenLlly «‘atter should be sulisiaiitially and directly 
cognizable in "a in issiu* in the subsequent suit also, as other- 
subsequent suit Yvise the disposal ol that -^uit would not 
will be barred. depend Oil the tleeision of that liuitter. A 

decision on that, matter will, liowever, bar the trial of that issue 
in anv subsequent, suit, even wheti it comes into roniroversv in 
it o*dy incidenrally, or alono ujib otliei* matters on wbieli its 
decision may primariK depend. In the Dttclif ss of 

it wassaid as to a jiidement /w rem that the judgments ofa 
court of exclusive jurisdiction, directly upon the point, would b(‘ 
co<iclusive upon thesa*ne matter coming incident ally inqmvstiori 
in anotiier Court. The same is true, however, ol a judgment 
of every competent Court, as to every rnariei* coming in qin stion 
in the same or any other (/ourt. L‘»r(l Chelmsford in Mackin- 
tosh Smith^^ made a distinction belwien the two cases and 
said, “the iudgnnnts of courts of comiirrent jiirisdieiion are 
evidence only where the same matter eornes di^tineily in issm* 
between the same parties. I lie judgmen t of c«»m t^ of eyclij- 
si ve juri>diclioii are evidence win ther the maiiiT arises imme- 
diately or is the matter directly in issue.** "1 his distinction 

appears not to be supported Uy any other case. 

« 

33. Th(‘ word ‘substantially ’ appears Ut signify what was 

iinlieated by llie use of the idiia^e “in effect 

.t.ntiBlly in issue. '» ‘ Xpre^s terms it. Lor.) 

Mardwick(-s statement oi the doetiine of 

res judicata in Gregory v. MoUsworthJ^ There appears to 
be a general unanimity of opinion, that for a matter being in 
issue it i^ not necessary that it should be distinctly and specifi- 
cally put in is.siie by llie pleading'^B Some cases even go s<» far 
as to liold that for the identity ol tlie matte r in i^sue it is not 
necessary that an issue slnmld liave been taken in the former 
suit upon the precise point wiiicli it is pmposed to controvert in 
the subsequent smt.^ It is considered sufficient that that fioiiii 
was essential to the former judginent,® and evo-ry p*)int which 
has been in issue even by i.ec(ssar) implication and winch riinst 
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necei^sarily have been deeded in order to support the judprment 
is held concluded.*' In Chitmiya Mudali v. Venkata CAella 
Pillaif^^ Mr. Justice Hollowjiy said, that a judgment “ lias the 
effect of establishing positively in favour of the defendant all the 
objective grounds of the decision wiiich have led to the dismis- 
sal of th(! suit /’ and without the estaldishment of which the suit 
could not have been logically or legally dismissed. “ Tf both 
parties” said their l.^oid-ihips of the Privy C<»uncil in Soorjomo’ 
nee Dnyi v. SuddanuiuP^ “invoked the opinion of the Court 
upon this question, if it wa-^ rai^^ed by the pleadings and argued, 
their Lordships an* unable to come to the conclusion that, 
meielv lieeanst* an issue was not frann^d whicli, sttictlv con- 
strued, emhtuc<*d the wlnde of it, therefore the judgment upon 
it was nllru circs. To hold would appear scarcely coiisititent 
wi»h the case of v. Fuzl Iiuh^\ v\l)ereiu it was held 

that, in a case where there had been no is-U'*s at all, but whert; 
nevertheless it plainly appeared wbat the question was wdncli 
was raised liv the parli(*s in ilndr pleading*, and was act.nallv sii)>- 
niitted l>y them to the Court, the jmlgment upon it was valid.’’ 

The word suhstaiitrallv* a^ oh^uved bv Sir Richard fiartli 

% 

xw Deno^undhoo \\ Krlsfo Mon*c Dossec^'* include'* the supposi- 
tion “that a [dainiitf luay evade the application of tie* rule, 
merely by vaiying his loriti <d ph'ading, or by describing the 
*ct-niHiler id liis suit, or expressing his rights, in different 


34. There is 

When a nultfr is 
direct I V in issiiie. 


a conflict of opinoni as to when a iii.itter is 

said to lie directly in issue. There is no 

% 

giMieral ai»ri^ineni .is to the exact sense 
which ought to be given in the ooristriiction 


of the rule to the word directly^ or to the words 
and Cidlalerallif which ar«* often usnl in opposition to it. 
Mr. Fieeinaii speaking ot the latter expressions says, that they 
are iisnallv intended bv the ('ourts to designate facts which 
though they hear u[miu <iIi is*ue, and lend to show on which side 
ol It tln‘ iruili is, are not, though conceded to exist, necessarilv 
conclusivo ; *• and therefore U'* nut lieing proved or disproved 
by the judginetit, ihougli conirovertid at the trial, and |ierbaps 
paiftsed upon by Court or jury and exercising a controlling effect 
over the verdiet and judgment/^ ’’ 


* r W V R. Ru Ci> . 14 W t* It4 

»• 111 M. H C R 04 
o Xii B L. R *>4 
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The Calcutta Hig^h Court, iti Mahima Chandra v. Raj 
Kumar even held that in a suit for damages for ihe 
taking away of fruit, the title to the land from which they 
were taken would be in issue only collaterally, and a finding 
therein as to the said land being the joint property of the 
parties would not bar a stiit by one of them to have a smn- 
inarv thakbast award in regard to that land set a^ide as wrong. 
Jackson and Tottenham, JJ., also ex|)ressed a similar opinion 
in Doorga Ram v. A'a//// Krista though their decision was 
rested on the orouiul that tht‘ second suit was brought for the 
express purpose of determining the [>laintiH's title, and was on 
an entirely different cause of acti(Hi. In Mnuoppa Mudah v. 
McCarthy^ Innes and Kernaii, JJ., incidentally, but more 
correctly, expressed it as their opinion that if in a suit for 
damages for wrongfully cutting and carrying away bamboos 
from certain land, the (|uestion ol title to that land should be 
raised, it would he dirictly and suh'^t antially in i'«isiie, if the 
(|uestion was one which it was material to the plaiiriff ot 
(lidendant to raise; and the title could not he sai<l “ to he 
tmly incid(mtally in (|uestion, if it was the title to the land that 
was the foundation ol the title to the trees.’’ 


Helyinu on tlie alteration effe(!ied by Act XII of 1879, 
the appellant in Toponidhee Dhirj Grr v- 
contend(»d, that tlte rjuestion of his h(*irshi| 
issue in the prior suit in the Moonsiff’s Cf)i 
camtciuls,” said White, J,, was only lo establis.h his title to 
the rent of a small portion of the deceased’s estate, wliile life 
present suit relates to the entire estate*, and seeks for a con- 
firmation of his possession of a portion of that estate and for 
k/ias possession of the remainder, and that in tlic former suit 
the rjuestioii ol l»eirslji[) came only indirectly and collaterally 
b(*fore the Court. The prayer <d the appellant’s fdaint in the 
Moonsiff’s Court appears to claim, under hisallegeti title as heir, 
|»osses8iori of the land. But reading the prayer by the light of 
the statements in the body of the plaint, ami of the issues settled 
hy the Moonsiff, 1 think that what the appellant really sought 
was to establisii hi.** legal title to the rent. . . . Whether 

that suit, however, was brought to establish his title to the land 
or the rent, appears to rne lo make ilifference. His title to 
either rented on the same basis, and the same issue would have 
to be tried, ciz., whether the ap[>ellant was chela and heir of the 


Sreepntt?/ Sahanl^'^ 

• was not directly in 
rt. “That suit, lie 
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MohunU In the present suit also the rit^ht to any relief depends 
entirely upon his iiaving this issue determined in his favor. 
The ground-work of the decision in tlie suit in the Moonsiff’s 
Court is llie same as what, if llie present suit succeeds, must 
be the ground-work of llie decision in the Suliordinate Judge’s 
Court, and tlie same evidence to establish the appellant’s heir- 
ship as was given in the Moon>ift‘*s Court must be given again 
beluie tin* ^Subordinate Judge. I am unable, thereldre, to see 
that thematt(*r directly in i.ssuf* in this suit was not also directly 
in issue in the suit in the MoonsiHV Court.’’ So also in Chet 
Ham V. tiahiil ' the suit wa^ to recover a certain share 

in the estate of one H. deceased, on the ground of the plaintiff 
being relatid t(t him (‘<|uall\ with tin* defendants, and it was 
contended that the (|U(‘stion of title as <b'))endrtnt on heirship 
was 1 vs judlcafn^ as in a iiirmersuit by •^omeof the same plaintiffs 
to iet\)\cr the same propmty fr*‘m 11. *s \\i(low on tin* ground of 
her having forfeited her life-iiitere-t in it bv inn* remairiage, it 

“ •cl' 

wa*' contended, tlnnigli for the first time in tlie ('hief Court, 
that the jdaintdl'' not being the neaivst heirs of If, were not 
entith‘d to bring that -nit; and on rmnand tin* proprietors of I). 
were made parties to the suit, and the plaintiHs held not to he 
entitled to bring tin* suit, as not being the nean**t heirs of H. 

It was,” said Kalligan, J., “raised hv the pleadings in the 
Ciiiel Court, and it ua^^ the very basis of tin* plaintittV action, 
for as they claimed to succeed as heirs, and their tith* to be 
recoguiseil as such wa^* disputed, the Court was hound to decide 
that cpiestiou as preliminary to any other that arose in the case, 
the result of which would uect*ssarily depend upon the plaintiffs’ 
^stuhlishing their po*«ition, upon which in fact their claim pro- 
ceeded, of being the nearest heirs of II, It was only in that 
capacity the plaintiffs could sue at all, and failing to prove that 
they were entitled to elaim it, their suit would necessarily fail. 
And fail it accordingly did, when it was found that they were 
not tlie neare^l heirs. I’his finding also liy necessary impli- 
cation. though not in express term-, must be lield to have 
established that, as against the then pluintifis, the defendants had 
a supcriirr title, lor it was only on that basis that the judgment 
against the plaintiffs [woceeded or could be supported, and it 
must Iherefoie bt- held to have been so decided in effect by 
that judgment- Barkley, J„ also said,— “ an attempt lias 
been made to argue that the question was not directly in issue 
in the previous suit, but as the present defendants were made 


!• XV 1' U 
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parties expressly in order that it might be determined whether 
the plaintiff's could maintain their suit, and the result of the 
decision in the negative was that the suit was dismissed, this 
contention cannot be supported.^’ So also when in a suit for 
restitution of conjugal rights by a Mahornedaii husband, the 
wife pleaded non-payment of dower, and the fact of payment 
was put in issue between the parties and decided, it was lield 
that the decision would bar the trial and decision of the same 
issue in a suit instituted by the wife for the dower, in a differ- 
ent Court, only three days after the institution of the suit for 
conjugal rights."' 

Sir Richard Garth, C. J., in delivering the judgment 
of the Full B(‘nch of tlie Calcutta High Court in Qohind 
Chunder v. Taruck Chundcr^' {!) said : “ The plaintiff in 

the former suit is the s«ime p(U*son as the dt fcndant No. 1 
in this; and he sued to recover from the occufning tenant 
the rent of the* property now in dispute. In tliat suit 
one of the plaintiffs (representing and claiming the same 
right under the same title which is now claimed hy all the 
plalMtiff"^) intervened as a defendant, and he resisted the then 
plaintiff’s claim to i\\^ rmit, ui>on the ground that ln‘ (represent- 
ing tin* pre.sent pl}iintiff’’s interest) was entitled to it as the 
owner of the property. An issue was, accordingly, fninu'd in 
that suit, as to whether the then plaintiff (tin* prc.'scml d(d’endant 
No. 1) was entitled to the retit as owner of the jiroperty in 
question as against the tlnni diffendant who repre.sented tlie 
present plaintiffs. This question was contested between them 
in that suit upon tlie same title and materials which are now 
brought forward in the present suit. . . . . It is argued 

that the claim in the former suit was for rent against the ten- 
ant; that the only issue in that cas(! was whether the plaintiff 
was entitled to that rent, and that tlie qne.stion of title raised hy 
the intervening defendant was only incidental to*the main issue. 

(J/ In (rohhul Chundrrv. A/zul Jtnhhani,^’' the factn of wliifh wore nit hor similar, 
Sir iiif-hurl Oarth. J.. ox|>n*Hs<*<| ;i coritniry oj»jnion. (»l»H»Tvin^' that tho fjiicstion of title 
to thr lan»l UN lwiw<*<*n L (r»‘pn'rt<'ijt<‘(| in f h«* hulisoqumt hint hy plaint iff) an<l A (who harl 
intorvcia'tl aw <»writ*r of iho iaiiil •»! which L « liiinn*<i tin* rent ainl lK'(‘n niiKlr a 'Joforaiant) 
wji>» naToly raihr-^l tin-alontally t** tin* main <jUf'Htion. 'I'Ihh wan a hhto nfn/rr dirtum, how- 
ever, an*! Mr. .Iusti<*<- rnrr*'<'tly p<‘intv*l fiut that “if tla* Court had fri<yl th<' Ikhik; of 

t.ilo. the tindinir u(Kin that i**sue nnihl have luui the effect of rrk Judwrta aw U*tween the 
parijt-^. but inaHnnn'li ah that i^mie not tried, the ijueHri(>n raiwMl llierehy wtiw not 

hesiri aiiii (iendt*d, ami therefore the mailer im not rvM judicata, Imvin^f refrani to the 
lanjruaKe of Se<\ 111.*' 

Gmitiara v. Motita XV P. R. 3W, I t* I. U B. IX Cal. 4M. 

** I. L. B. U1 cal. ’ " ' 
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But as between the plaintiff and the intervt^ning defendant the 
question, and the onlv question, was that of title, and as the 
defendant in that suit chose to iiilervene and to raise that ques- 
tion between hitn^ielf and the plaintiff, he and those whom he 
represented, must take tin* con‘se(|inuices ol their interventiim.*' 
And this decision was followed in Bvmoln Sootnhtry v. Pun- 
cAani/n^ and afterwards in LUurhtUifU v. Ram Sunder Salioyr^ 

In Innyat Khan v. Hahm^it runn rand Spankie, JJ., 

ol)serv(Ml iliat “in a suit for rent instituted in a Small Cause 
Clourt the qu(*''tion of title would onlv h(* determined incident- 
ally,*’ hut on the oroiimj that ‘it would he inequitable to rule 
that no special appeal lies in a suit of such a nature, and never- 
theless to Indd that the (leci'»ion of the is-m* of title in the trial 
of such a suit should finallv e<to|> !*•(* p iriie^ fiom raisin^; the 
same issue in a suit lirouoht to irv tin* lith*.** On that same 
p^round, a ^imil;^I cori'-truction was olteii placed on the words 
“ incideiitallv*’ and ‘‘coilalerallv,’’ hut stich anarefument itas no 

weiiilit inv Ioniser, as it is now «*nacted that to constitute a deci- 
« 

sion res judicufa^ it is in*e(*ssary that the (!ourt should have had 
jurisdiction over the suhse(|uenl suit als(» 

35. It appears to hi* pein*nilly aurt‘(*il upon, that a fact 

Ciinnot he in issue direi'tly, when the judg- 
A fact of \^lu(•ll till* ment can he correct, whether that fact exists 

or not. " 'rhu> where in a suit tor rent 
fixed hy a least*, tie* defeinlant [dea(l<i tor 
bi* in ihMii* directly, ahalenn'iit on tin Lirouiul that the land 

w 

was actualU less than that ent(*red in the 
lease (the terms of tin* lean* adtnitiinp of aliatement or 
enhanceiinnt with reference to the actual a:(‘:i), and it is found 
that tlie land is reallv tnore than that entered in the lease, and 

a decrct* is j^iven for the claim, the an imnt fi.\(d bv the h*ase, 

• — 

tile decision as to the excess cannot constitute rr,s judicata^K) ** 
because the liidv issue between the parties in the former suit 


fXIHlCUCl* IS licit 

iitM*rs8(irv to a 

jiiil^incMt rniiiiot 
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was whether the land demised was or was not less than or equal 
to the estimated quaiititv. Nor is thtMlecision in Busmn Lallv. 
Chundee Dans'-'’ in conflict with that view. That was a suit 
for a declaration that certain lands held by the plaintiff as a 
tenant to the defendant at a certain rent comprised an area of 
eight drones. The suit was held by Sir Richard Garth, C. J., 
and Jackson and Pontifex, JJ., to be barred by a decision 
in a previous suit in wliicli the defendant had sued the plaintiff 
for tlmt same amount of rent as payable for a sinallcM’ aiva, and 
the defendant alle<:,ing that the ainouiit was due in respect ol 
the larger area, it \\as found after taking evidence on that point, 
that rent was payable for the smaller area. 

On the same principle it was often held under t!)e Code of 
1877,'° as Well as of 1859, that a suit for the redemption of 
a nsufructudry or even of a siin[)le mortgage, would not bar 
a subsequent suit for redemption, if the former suit bad been dis- 
missed on the ground of ii()n-[)aymeiit f)f the tnortgage-amount, 
or decreed conditionally on the payment of the amount found 
to be due and payable in respect of the n)ortgag( (Z) : though 
if that amotint was a point in issue in the fortner suit, the (Jourt 
would be harreil from enquiring into the correctness of that 
finding, and the only point which the Court would he able to 
try in the subsequent suit as to repayment would be that of th(^ 
amount repaid after the date up to which the amount repaid 
was tht* [loint in issue in the former suit.*’ In the United States 
of America aNo, it has been held that “if a suit is brought to 
procure the entry of satisfaction of a mortgage, and the judg- 
ment is that the mortgage is not satisfied f)ecuuse a specified 
amount remains unpaid, thi^i judgmtfnt is, in subsequent con- 
troversies between the |)arties, conclusive that the mortgage 
was not paid, but the amount due is still unsettled, because it 
was not in issue in a former suit'”/* In (7r«m v. in a 

suit for attachment, in addition to the indebtedness for wiiicli 
Judgment was prayed, plaintiff set out a note not then due, 
alleging that it was a lien upon the attached property, and 


(L) T ht* ID Muhn m mad Satmuddtn Khan v. ;l/an//u in not lo 

thiR view. a« Straii/hi aii-l J.J., therein from thcMk^-iHion in finlam 

Jl^ssem V. Alla tiukhm,^^ whx'h li;yl ff>llowe..| in Anrudh Httujk Prasad, 

he f.rroan<I nf ih^* provwiofjH of the Trarmfer <»f f'roj>erfy Aet 
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Charta r. Paran Sabh, 2 Airra Rap. lH 
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asking that any surplus arising from the sale of that property 
l>e applied to its payment. The defendant acknowledging the 
validity of the note, pleaded a counter-claim, and the note, 
which matured in the meantime, was offered in evidence and 
considered in arriving at the decision. This finding was held 
not to be res jidicntn in a subsequent suit on the same note 
on the ground that no judgment had been prayed on the note 
in the former suit, and the note was not in issue as a cause of 
action under the pleadings. The Court said, “ the attachment 
only issued for the claims due. 1'herefore the allegations in 
the petition, in reference to the note sued on in this action, 
must be regarded as surplu-age. It is further alleged in the 
answer: ‘ tliat said cause (the former action) was submitted 
to the jury and the said i»otein this action sued on was 
offered in evidence, both as a cause of action and ground of 
recovery and to reduce or defeat defendant’s counter-claim 
thereon; that tlie jury in the determination of the question of 
indebtedness. .* . considered the note sued on in this 


action, and in arriving at their verdict charged B. with the full 
amotjnt then*of, and allowed C. the full amount of the said 
note.’ A judgment is only eonrlusive on tile matters which are 
directly in issue, and not tliose wliich are brought incidentally 
into a controversy during a trial. Ordinarily, the [ileadinos in 
a case constitute, make, define and limit the matters in i^sue.^‘' 
If, under the pleadings in the formt*r aelioii, the [)lainiifi' could 
not obtain judgment on the note if introduced in evidence and 
the proof entitled him thereto, it would seem necessarily to 
follow that no judgimmt c«»nld be rendered wdiich would bar 
his right of action thereafter. It is wholly immaterial what the 
jury did. \\ hether they allowed, disallowed or considered the 
note in arriving at their verdict. The only question is, did 
the note sued on constitute an issue iu the former action ? If 


the rule be established that the action taken by a jury deter- 
mines what has been adjudicated, much uncertainty uiu>t 
prevail. Tbtir action, whether right or wrong, can have nc’ 
effect on the question presented.’’ Iu Mohaiilal v. Ramdialy^' 
the obligor of a bond had sued for the recovery of the bond 
and fi»r some money that was alleged to have been paid in 
•excess of the amount due on it, and the courts bad dismissed 


that suit, because they foun*l that the plaintiff owed a 
certain sum to the defendant on the bond, the High 
Court in the judgment on appeal observing that, ** if the 
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parties are ajjain obliged to come into Court, tl»e account must 
be again taken.” In the subsequent suit for tl)at sum, a Full 
Bench held that that observation was a mere obiter dictum^ 
and the account could not be re-opened, and that the question 
of’ that sum was directly in issue in the former suit. Sir 
Robert 8tuarr, C.J., did not dissent from that view t)nly on 
account of the inconvenience of re-opening the account, and tlie 
uncertainty of the result. It is surprising how the Judges who 
concurred in the decision did not notice that the question in 
issue in the former suit was only whetlier the amount due on 
the bond and tlie excess alleged to have been paid had really 
been paid. That alone was necessary for the disposal of that 
suit, as it could not but be dismissed if anuthing was found 
to l)e due on the liond, and the (jiu^sti ni of the exact amount 
due was, therefore, altogetlier immaterial for its disposal. The 
rule that a judgment nr de cree is not conclusive of anything 
not required to support it is not a mere rule of construction, but 
“an unyielding restriction of the powers of the parties, of tlie 
Cmirt, and of the jury.”^^^ Thus if the laiiguage of a decree 
is general, it will he restricted to tho i'^^ues in the ease"''; and 
even if a decree in ex|)ress term*-, pur[>orts to affirm a particular 
fact or rule of law wliich is immat(*rial to tin* issue, and on 
which tin* controversy does not turn, the decr(‘c will not con- 
clude the partic's in relerence tluneto^^'. Tlie de claration in a 
decree of the character of the title* ed one of the parties, when 
the connidenition o( such character is foreign to the case and 
unnecessary to its disposal, has iie> It>ice3 as res judicala^\ 

30. A considerable extension has been made in the^ 

signification of tin* ‘ matter directly inissue^ 
by l^xplaiiaiion II, which provides that 
“any mailer which might and ought te> 
have been made gre)iimJ ol defenee or attack 
in sucli former suit shall be deemed to have 
been a matter directly and substantially in issue in such suit.” 
"file rule as thus extended is an old one, however, and has long 
been acted upon in British India as well as in otfier countries. 
It has tieeii enunciated in several cases; and an adjudication 
is said to he final and conclusive, not only as to the actual matter 
dttermined, hut a^ to every other matter which the parties 
might iiave litigated and have had decided as inci<lent to or 


Constructive exten- 
of the expres- 
sion matter in issue 
not a new rule. 
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essentially connected with the suhject-matter of the litigation, 
and every matter corning within the legitimate purview of the 
original action, both in respect r(» matters of claim and defence.^'^ 
It has been often lield by the Courts that a party cannot try 
his action in part, and that a judgment is conclusive, not only 
of the matters contested, hut as to everv other thing in the 
plaintilf*'s knowledge wdiich might have been set up as a ground 
of relief in the first suit. Thus Andrews, J., in Pray v. 
Hegeman^^^ said — “Tin* estopprd extends to everything 
material within the issues, whieli was expressly litigated and 
(let(Tmiiied, ami also to those things which, although not ex- 
pressly determined, are comprehend(‘d and involved, in the 
thing expressly stated and deei(lt‘d, whether they were or were 
not actually litigated or considered;” though “the matter 
claimed lo lie barred must, of course, be such that the party 
was hound to prestmt it.’^ Lord Cairns in his judgment in 
Phosphate Sewage Compamf v. Molleson^^^' oliserved that 
“ if is not ih(* case, and it would he intolerahle, if it were the 
case, that a party vilio has been tinsuceessful in a litigation can 
he (diowed to re-open tltat litigation merely h\ saving that since 
tb(‘ former litigation, there is another fact going exactly in the 
same <lir(‘ction with the facts stak'd before, leading up to the 
same relief wlii<b I asked for before; but it luung in addition 
to the facts I liave mentioned, it ought now to be allowrd ti> 
be the foundation of a new litigation, and I should be allow'ed 
to comnnuice a new* litigation merel\ upon the allegation of 
ibis ailditional fact. Mv Lords, the only uav in which that 
couhl possilily be a<i(riitt<Ml would be, if the litigatit were pre- 
pared to >a\, 1 will >bow you that this is a fact which entirely 
changes the aspec t of the case, and I will show you furtfier 
that it was m)l, ami could not l>y reasonable diligence, have 
been ascenained by me before.” In Peftdrrson v. H euaerson^^^ 
Wigraiu, C.J., said : “the plea of re.s judicata applies, except in 
s|M*cial Ciise^, not only ti) points onw hieh the Court was ac’naily 
reijuiretl by the parties to form an opinion and promunice a jmlg- 
inenl, hut to every point which prt>peily belonged to the sul>j« ct 
of litigation, and which the parties, i xercising reasonable dili- 
gence, might have brought forward at the lime.” The rule w.is laid 
iiowit in similar words t>y Lord Kenyon, C J., in Grenihead w 
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been recognized as applicable before Act VIII of 1859 was 
superseded hy the later Codes with the fuller exposition 
of the general doctrine of res judfcata. , . . It has 

already been held in the case No. 90, P. R. 1881,^" that 
the non-tender of compensation bv a landlord before serving 
notice of ejectment under the I'enancy Act is a matter 
wliich may and ought to be made ground of attack by a tenant 
contesting such notice, aiul that I he omission so to advance 
it estops him from suin;i for such C()m})ensation, after his 
first siiit has failed.” In iJeokee NuHf/un v. Kalee 
iacoparcener a> a moitgagee of another coparcener’s share 
n the joint etate, claimed a lien on tiie surplus sale- 
proceed.^ of that sljare iu the liands of the (collector wlm 
had sold it arieaisof revenue, and though merely a ‘ pre- 
cautioiiaiy * dependant in a fornuu* suit hi ought by a person 
wIk) had purchased it in execution of a decree against that 
other co-parcener, lu‘ was held estopped from putting 
fbiwaril his mortgage, by thedeertu^ in the former suit in 
whi(’li he had no’ pleaded it. “ If the claitn,” said lliear, 
J., in didiveiitig the judgment of t he Court “ wliich the 
present plaintiff now makes against K. (auction-purchaser) 
bc‘ well founded, it woulil have constituted a gootl de- 
fence to the action wliich he fo’inerlv hroiight against him 
and olheis. It is Ills own fault that he did not set up that 
di‘liMici* at th’t time, 'file neces'^ity of putting some term to 
litigaiion is the Ibuiulation of the rule tliat any issue which 
is material to the rights of the parties in ilie matter of suit 
between lliem, whether acluullv contested or not, shall not 
afterwards he raisCii in a subsequent suit between the same 
parlies.” Similarly in JiV/A/wm v. /mr/m, > * a certain 
jierson, alleging that he hail Hs. 1,00^% sued for 
Ks. o,0iK), as the residue of his share in liis deceased 
fiillur’s estate, and obtained a decree for Rs. 700 
worth of pr(‘|UMt \ ; and the decree was held to bar a siib- 
scquiuir suit by that brother for a inoieiy of the Rs. ],0o'S 
on the ground that the decision on wLich the decree was 
bused implied that the excess of’ the whole of the father’s 
[iroperty was in his hands; and therefore, he could not 
afterwards come forward and say that instead of an excess 
he hail ciily a di'ficiency ; that he had an opportunity of 
bringing the question of the moiety of Rs. I,u00 before 
the Court, and having lost that opportunity could not 
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rest a suit upon it a^ain. So also in Hnri Naraifnn v. 
Oanpatrar^^^ a decree in favor of tfie defendants in a 
former suit by them against the |)laintitf’s f'atlier for a 
partition of certain joint lands, in wliicli they admitted 
having a certain village as their separate property, v\as 
held to bar a suit by the plaintiff for his share of that 
, on the ground that the plaintiff’s father was bound 
to advance the plea of that village being joint in reply 
to the defendant’s claim for partition; Kembal, J., 
observing that when a plaintiff seeks to recover a 
share of‘ property in the hands of the defendant, it 
is necessary for the Court to decide wlu'ther, under 
the circumstances of the case, he is entilled to that 



partition; and no Court would decide ihat a plaintiff* who. 
withheld property whicli he might, and therefore ought 
to bring into hotchpot, had a right to the partition of 
the property in the possession of the defendant.” Similar- 
ly in Dinomopi iJehut v. Anunf^o a suit for 

rent and (jectment, I’rinsep, J., in delivering the judgment 
of* the Calcutta High Court, after referring to a previous 
suit by the plaintiff against the sa*ne defendant for rent for 
prior years, said : “ The defendant set up only one plea in 
bar of ejectmetit, that his tenure was an Isfimran one, 
and failing to prove this, a decree was passed against him. 
He now raises tlie further plea that his t« nure is b()th j)er- 
manent and transferable . . , If there was any force in the 


contention that his tenure is transferable as well as Lsfim- 


rari, he should have urged it in the former suit. As it is, 
he was content to rest fiis defence simply ort the allegation 
that his tenure was Jstimran, and having done so he can- 
not be allowed to take up this new ground of defence. 
Thi> is the law as now set forth in the second Explanation 
. . . . It is true that that Code does not apply to the 

present case, but the law wlncli it enacts is not new 
law.’’ So also in Baldeo S^iltai v. BnieAinr 
the defendants, having purchased an est;Ue in (lie plain- 
tiff’s possession, sued to recover possession, and the plain- 
tiff resisted the suit only on the ground that he was the 
auction. purchaser of it, and tin* defendants got a decree, 
and the plaintiff then sued claiming a right of preemption 
in respect of the propeily, but he was held by a Division 
Bench of Allahabad High Court to be debarred 
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from enforcing; such claim, on the ground that he should 
have asserted it in ie|ily to the tor.ner suit. And tfiat 
decision has been followeil, though reluctantly, iinderthe 
Code of ls77 in tlie case of Xnrufn Dnf v.B/tairo Bukhsh^' ^ 
in which cas(‘ Straight and IVuirson, JJ., said: — “It 
is not without doid)t that we lee! ourselves constrained by 
prior decisions of this Court, 1. L. \i 1. All. pp. 7() .ind 
yjG,^'‘ and second ap|)(‘al No. ;h-l of 1<S7S, dt'cided the 
VUtii May, l<^7>,and by the tei in> of S', c. I’l to holtl that the 
view of the L(*\ver A])peilate Court is correct. It is true 
that the fbdiier suit was tor the redemption of a single 
mortgage on the entire eight hut the present d(d’en- 

dants w ei e partit‘s to it, and canie into Court asserting 
.their light to participate in the redenijition by virtue of 
[)urcha-i‘ i f’ 1 he four antHis rnaile l y them from P. It 
W’ould, therefore, s(*em tlial tluur status to figure in tin* 
piociuuling at all siiould have heem made the snl)ject ol 
attack b\ the now plaintitl, thei. defi uilaiit, setting up hy 
plea Ills riiiht of’ pre-emption. Moieover, to m ike such a 
deleiue the mere etfeetive, he might have applied to have I* 
joined as a jiarty to the suit. Neither of these courses, 
however, did he adopt; and upon the authority ol the cases 
fjuoi.d It would a|)pear that, by not having done so, he iius 
(lefValed his present claim. Wlien the former suit was 
biuhi ht, the full cause* of action now* made the ground of 
his p\<,sent sni; by the plaintitr-appe llanl tiad accrm‘d to 
liim, and we think it was iucnnibt*nt upon him in the former 
proceeding to assert his li^ht, which, if establisheil, to the 
extent of sueha jilea as wi* r.ave alreadv indicated, must, >o 
far as the delendants-respondents, tiren plaintitls, wer*e 
concerned, have proved fatal to thrir title to redeem. 

rite |»rinci(de, that a defenelant is bound to bring 
forward all his available defences at a proper opportunity 
is, a.s observed abo^e, recognizeii in the American arid tlu* 
Knglish aUo. It has, for instauce, been held that in 

a peliloi'y suit the tlefeudaul i> bouiui to plea vi all the titles 
undt*r whicli he claims to be owitei, aiul a judgment in 
plaintitrs favotir will be res jadicntu in regard to any title 
that the ilelendanl omitted to plead. ' So a decision in 

r daintiffs favor in a suit involving title to a large tract of 
ami ha> been held to bar a ^^lbsequent suit by the ilefendant 


*» I U K m All 1-^ 


I 8'(»lT«r r 14 Ia .\nn 

f ' I’#fTy, 21 In. 



S. 38 .] CI.AIMS OX SEIWRATR (’AUSR OK AmoN NOT IX ISsl’K. 


60 


for a homestead on a portion of the land, claim to which as 
a homestead had not been asserted in the first suit.'"’ In 
D >ak V. fVinirell'' a decision tor a land was held to bar 
a suit by the defendant for compensation for biiildin^rs 
erected by him on the land, on the ground that he ought to 
have urged his claim in the suit brought against him. 


oS. While a defendant is bound to bring forward and 

establish any defence to the plaintiff’s 
Claims liv tUH iidniU cause of action which he may have, or 
on .separate cause of jjg debarred from pleading it in any sub- 

nction neod not be ^ ai • i i i i --.i 

111 •iciuv. sequent smt, this docs not hold };ood with 

rcs|)cct to an independent claim against 

the plaintiff, or one which, though connected with the same 

transaction, is of siicli a nature that it may be made tlie 

basis of a separate suit or aiithoiizc aflirmative relief to the 

defendant." In some of the American states, the defendant 

is, under special legislation, bound to plead his demand, if 

it arises out of the transaction set forth in the plaint as 

tlie foundation of the suit or is connected with the subject 

of the suit. But there is no such law in British India; 

and Sec. Ill of' the Civil Procedure Code, which provides 

for a claim of set off, is strictly permissive in its provisions. 

1'he corresponding Rule •), Order XIX under the Supreme 

Judicature Act is also permissive; nor has the equitable rule 

of set off recognized in this country'' and lingland ever 

been held to be imperative. 

The decision in Maliabir Pershnd v. Mncnnghten*'^ is 
not against that view. In tliat case, the former suit was 
by a mortgagee for the amount of the mortgage, and the 
mortgagor only pleaded that there was a specific agree- 
ment to the effect that the rents of‘the mortgaged property 
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due by the mortgagee should be set off against the mort- 
gage-debt, and added that he would sue separately for the 
rents. The agreement not being proved, the mortgaoee 
got a decree, and himself purchased the mortgaged pro. 
perty at the auction-sale in execution. I'he mortgagor 
also got a decree for rent due to him, apparently without 
any objection on the ground res judicata. He then sued 
to have the sale of the mortgaged property set aside as 
null, to have the mortgage-debt extinguished by setting 
against it the rents which had already accrued or might 
afterwards accrue. Their Lordships of the Privy Council 
held that the proper occasion tor enforcing this equity was 
in the suit lor the mortgage-money, and that as, if the 
ecpiity e.xisted on the ground of the mortgage and the 
lease being parts of one complex transaction, it ought 
to have been pleaded in that suit, the mortg;igor was 
barred fiom bringing a suit afterwards on its basis. Dr. 


Bigelow has discussed the question at considerable length, 
and says'*': — ‘‘If there i.s an independent cause of action 
to each party upon a breach of the contract by the other, 
neither in reason can be compelled to alh ge his defence 


of a breach in a suit by the other. Kvery cause of action 
carries with it the rigiit to put it into judgment ; and that 


there is a separate and independent cause of action given 
to each party results necessarily from the fact that either 
party max sue the other for a breach. As one caiise of 
action canni)t in itself alone, when n)erged in judgment, 
carry another imlependent cause ot“ action with it, it is 
ditficiilt to understand how u judgment for the plaintifl’ 
witlioni plea can extinguish a co inter-right of action by 
the defendant, however closely connected the tx^o claims 


may ho. Every one has the right to try his own case, and 
in his own way; to plead fraud is a permission, not a re- 
quirement. The defendant in the first action may not then 
ho able to prove the facts which he relies upon in the 
second suit; and he is justified in reason in not raising an 
issue upon them. I he contrary doctrine would often work 
manifest injustice. A man who had by fraud obtained of 
another a note on demand could bring suit upon it at ouce, 
before the maker had hud time to a>certain the (acts, and 


the judgment would bar the just rights of the defendant.*" 


** Bi|;. Batop Itt 
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Claims not inconsistent 
with the plaintiff’s 
claini need not be 
ui£i;»*d in delVnce, 


39. The rt-al difficulty in connection with the point 

lies in determining tl)e matters that give 
an indepeiuleni cause of action to the 
defendant, or that a defendant not only 
may but ought to bring forward in his 
defence in a suit ; and in discovering 
the nature of the connection that must exist between the 
cause of action and the matters which the defendant is 
bound to plead at the risk of being debarred from pleading 
in any subsequent proceedings. It was pointed out in some 
of the earlier cases that — “ where the prosecution of an 
actiori will impeach a former judgment, it cannot be maiii- 
iained, but wiicie the claim does not impeach the former 
judgment, but arises out of’ the fraud, breach of trust, 
or neglect of the party, the action may be maintained,’’ 
Mr. Black, in enunciating the rule, siiys'\ — “ Where judg- 
ment goes against the defendant, and he afterwards sues the 
plaintiff on a cioss-claim which he might have presented 
ill the first suit but ditl not, if the facts which he must 
establish to autliorize his recovery are inconsistent with 
the facts on which the plaintifl recovered in the first action, 
or in direct opposition to them, the former judgment is a 
liar. Ill other words, if the way to his own lecovery lies 
through a negation of the facts alleged by the plaintiff, 
that negaticn must be made good when the facts are first 
set up. Foi afterwards hecaunot deny what the judgment 
affirms to be true. But if, out of the same transaction 
or state of facts, each party may acquire aright of action, — 
so that the facts on which tlie plaintiff recovered may very 
well be true, and yet the facts on which the defendant seeks 
to recover may be equally true,— then the formerjudgment 
IS not a bar to the maintenance of the present suit.” Dr. 
Bigelow says'*, — “a judgmeniis conclusive only in respect 
of matters necessarily inconsistent with it. Now, the fact 
of the ill-performance of a contract is not inconsistent with 
a judgment upon the contract by the other party. Such 
facts usually go only to the reduction of damages; and the 
other party ha.x thus a right of action. If the counter- 
right should go further and entitle the defendant himself 
to damages, it might be argued with plausibility that this 
would be inconsistent with any right of action in the 
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plaintiff; but that cannot appear until the defendant's 
proof is all in. And hence, as it cannot be known in 
advance whether the riglit of action of tlie plaintiff in the 
first suit will he overbalanced, he cannot say that the 
second suit is necessarily inconsi.sient with the first judg- 
ment. . . . Even in the case of an action upon a con- 

tract to which fraud might have been set iij), a judgment 
upon the eontiact is not necessarily inconsistent with the 
existence of fraud. Fraud does not make a contract void, 
hnt only voidable ; and a person may elect to treat the 
contract as binding and sue lor the fraud.** I’he general 
correctness of this tlieory is universally atlmitted, but there 
IS u conflict of opinion as to its application in individual 
case.s. In regard to fraud itsedf, it has often been held 
that a decision on a contract in favour of the promisee will 
be res judicftln in a subseoiient suit by the promisor on the 
groiiiui of tile cohtraet having been intlnced bv fraud. In 
Mip|)ort of ibis, reference inav lie made to tin* cases in 
vvliicl) it lia< been held that a ilecision lor the amount of a 
note or claim for goods sold will bar an auction for fraud 
in obtaining the note or goods. * On tlie .same theory of 
the inconsistency of the plea with the claim, it used once 
to be liebl that a judgment for a debt woul i uoc bar a suit 
for the recovery of the amount jiuid towards its satisfaction, 
if the payment were not pleaded in the first suit. ll is 
now settleil, however, that a partial jiayrnent must be 
pleaded in defence, or else be for ever concluded by the 
judgment, and that if the debtor tails to pleuii it and the 
creditor gels a deciee for the full amount ot the debt, the 
debtor cannot sue for llie amount |je had paid towards the 
debi. It lias even been held ihai a deciee obtained for 
the full amount of a note wiil bai a .suit for the recovery 
back by the defeiidani of the illegal iuleresl alleged to have 
been included in that amount. Even a decision for 
freight in favour of a carrier will bar a suit by lire owner 
for destruction ofthe goods wliile in the carrier’s posses>ion, 
as such ib\strnclior» relieves the ow ner fiom tlie liability 
for payment of freight. ' So also a decision for the keep of a 
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liorse will bar a suit ngainst the keeper for nsincr and 
<'onvi'rti»)g the horse contrary to the agreement for keepinpr 
liini. ’ Howexer, a decree for the full amount of a note 


i^iven ahnu> with some cash in (nil j)ayment ot'lhe j)rice of 
some ixoods will not bar a suit for the recovery of the cNCesf^ 
price paid for the j;‘ooils.'‘‘ 


A suit for damages for the breach of a warranty in 
ccmncction with a sale of'u'oods docs not bar a siibscfiucnt 
suit bv tlie vctulor lor ihe price of yv;ods sold,''^' and thontjli 
a cor.tiaiy rule has sonielimes l)t‘en iudd to apply in the 
vonxi‘v-e case of the earlier suit heino* for the juice,"’ yet 
the ui'iiiht ot* opinion is ilccidcdiy in lavor of tlie view that 
tiiat also wdl not bar a snbs(‘qncnt suit liy the piirclni‘<er on 
the biT'ach <d n at ranty.' The (pieslion was disenssed at 
!cn<*lh in liarl^ir f\ in which (diiel .histice 

<’oolc\\ in, dcH\ crinj:; t he jiid^nient, said : — “ W hen a jiaity 
dcclan s ujion a contract o(* warranty containctl in a sah; of 
clnittrls, hi' necessarily affirms the validity oi' the contract. 
'I lie wanatity does not stanil indejiendenl of the sale, luit 
is iiiM jKiiably eoniu'cted with an<l forms a jiart of it. It is 
only one of* the siijudalions in the main contract; and it 
can neither be* alleijeil, or [irov^d, or judiciHlIy found, excejit 
as i{ jiatt of the sale. It is eviilent, therefore, that the 
jiidement in aflirminf^ the warranty, also affirmed, of neces- 
sity, the contract ofsalc ; and that the existence and validity 
of' that contract were therefoie necessarily w^ithin the 
issii(‘ ill tlial case and are now res adjudicafn. 


W lien a vendee puts an en<l to the contract of sale, for the 
fail uM' of the vendor to jierfbrm, and bririf^s suit for the 
recovery of damages, tlie object of the suit is to {)lace the 
plaintili', so |ar as the law can acconijilish that result, in 
s/f/Z// quti. It is obvious that in such a case the inquiry is of 
the liisi impfutance, how much lias been paid on the con- 
tract, since such |>a)ment constitutes usually the first and 
leadini; item ol damages The purpose of such a suit is to 
recover back the sums w hich the jilaifitifl* had paid out upoti 
ainl in coiKe(|uence of a contract the benefit of which he has 
lost through the non-performance by tlie other party. 
The issue, therefore, necessarily covers and the trial 
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adjusts all questions of payment of the purchase price; 
aud the vendor is for ever precludeil from niaintaininir a 
suit for tin* same or any unpaid portion thereof. Hut vve 
do not uu(lri‘wtand that an iiupjiiv concerning the amount 
ofdamigrs susiaiiual hy a bleach of warranty necessarily 
involves the (jiu’stiou ol the jiayment of the j)urcha-e-price. 
I( tlie contract is a valid one, ;l is immaterial to the plain- 
tifl’hs action in sueli a cast* whether lit' h .nght ibr cash or 
upon ac'fdit not yt t expired, d he ol »et t ot‘ tlie suit is 
lort ign 1<* flir iMie'tiMh ot pavment. iJc' sues to rt cover 
t he dilT' 1 1 oc(‘ heiwoeti the actual value of the articles 
rt‘Ct‘i\vu ..n the t'ontiacl and what their value woidtl have 
l)(‘en hail tiny answered tin* wairantv; and nrdess the 
vemdor (Ud’vuds on the ^Mouud ol ;.on payment of the pur- 
chase price t he ( 'oui t tl les not conctuu iisi If with that 
(pJrsiioii. 'Idle parties in Mieli a cu'^e art* at lihe*tv to 
s(‘ltle tneir cont i o\ ersit*s in ont* suit or hv cross^ijetion.” 

m 

Hr. Higelow refcriiim to I his Jutleu>t‘nl sa \ s ; 1 liere can 

be ?Ui bitter leason why the piirelniser, the first suit being 
by the vendor, slnniid lie retjuiicd to allege the infe riority 
ol the goods than lor ro<|iiiiiug the vendor to re|\ upon the 
contract price in a suit hy llu* piirclia-er. I.ndeed, tlie 
excuse lor otnitting the tlcleuct* hy the jniit baser is stnnig- 
er in many cases than aiiv VNhich the viiidor can nreseiit* 

• * I ^ 

for, it oluii happens that the puichascr is not able at the 
lime ol llie \ endor s suit t.o ascertain tlu* real decree ot 
iufcrioiitv of the noods.'* '’ 

• ill T/tort siffi V. MiunrajHh t}i J larrrsfcr A ' a 

Sint for damages tor breacii ol warranty was held l)v the 
Mimu'siila S ipreme i'ouil to he not barred hv a uidf^niient 
on llu* notes given lor the purchase monev, and the (\)urt 
said : “ flic facts luinslit ul ing t lu* ca ise ot‘ act ion in this Case 
w*i*ro not involved in the lormer action upon the notes, and 
could only have lieen prope rly pies, nted tor adjudication 
therein by aliirmative allegations and pronf' on llu* part of 
tlu' defendant in such action, in tlu* nature of ebuntrr-c hum 
or recoupment. I'ormerly, in such an action, the praeace 
alhnved a lull recovery ol tlie jiurchaso price and left the 
vendee to seek his remedy by a cross-action. Now the 
vendee has his election to plead ilie breach ot’ contract of 
warrant V in reduction of dam.ges in an action brought by 
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•iO. There is a consiilerahle conflict of opinion as to 
Proper of u wi.etlier a tlecisioii in plailUiirs favour 

L'Oluriict is not matter in ii suit Oil a contract is a har to a sub- 
in isMK* in a suit on setjucut suit for the non-})erhirinance or 
that rontract. improper performance of tlie contract. 

In Hntrlatul, such a suit was iu Dfrris v, held 

not to be barred by tidecrei' tor the [nice of the work iu a 
prior suit in wliieli the non-perforinanci* was not allei^ed. 
^lr. Justice llaunen said — “ It is clear that before any 
action is brought for tlie jiricc of an artich* sold with a 
warranty, or of work to he performed according to 
Contract, the [lerson to whom ’the article is sold , or 
lor wlioni tlie work is done, may pay tlie full price 
without jirciudice to his right to sue for the breach of war- 
ranty or camiract, and to recover as damages the diflerence 
between the real value of the chattels or work, and what 
it would have been if the warranty or contract had not 
lieen hioken. Is there any reason why he should he 
deprived ol* tliis right by tlie mere fact ol his opponent 
having eoinmenet*d an action for the |)ric(»? W’e think tinii 
llime is none, and that there are some strong reasons why 
be slioub; not. It appears from the passages above cited 
from the judgment in J/r>;n/r/ v. that the presemt 

[iractice of allowing the defence or the inferiority of the 
tiling done to i hat contracted for to he applied in reduction 
of li.nnaeo was* introduced (on the* same jiriiiciple that the 
.s'talutes of set-otl were [lassed ) for the benefit of defendants. 
It would greallv diniinisli the henelif, anti in some cases 
alioet'ther neutialize it, if the deiVmlant was not allowed 
an ojition in the matter. The hypothesis is that the plaiii- 
tilf for the piiee i.s in default. The conditions on which 
lie can bring his action are usually siinjile and immediate. 
1 he warranted has been deliveieii, or the work con- 

tracteil for has been done ; and fhe right to bring an action 
for the price, unless theie is some sliniilalion to the contrar\', 
arises. Omtlie otluT liantl, the extent to which the breach 
ot warranty or breach of contract may aflbnl a defence is 
iJMialiv nncerlain : it may take some tiim* to ascertain to 
what amount tlie valiTe of the article or work is diminished 
by tiie plaiutilf.s default. It is unreasonable, tlierefore, 
that he should he able to fix tin* time at which the money 
value of his delaiilt shall he ascertained. In many cases 
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the extent to wliicli the value of works may be diniinislietl 
by defect in their cxeciitiou'inav be altogether incapable ol 
discovery until sometimeafter theday of payment hasarrived. 
Surely, the i i;i;ht to redress for the diminution of value, when 
discovered, ouf^iit not to depend on the accident whether the 
contractiiif' party in the wrona; had or had not issued a 
writ for the jirice.” The learned Judffo further observed 
that the contrary rule would tend to complicate and in- 
crease litigation, Iroin the fact that defective performance 
of work generally involved conse(juential and recurring 
damages, l»y reason of the necessity of repairing the work, 
in which case a separate suit wcmld lie even on the author- 
ity of Miitidrl v. iN/cc/. Mr. Justice Lush, concurred in 
the same view, distinguishing the case from those cases'" 
in which the tleleiulants had been coni])elled to pay money 
under jiidgnients which siibse(|uent evidence, then inacce.s- 
sihle, showed should never fiave been recoveied. ‘‘ In 
these cases,” said the learned Judge, “ the sole ground of 
action was the payimmi ; and what the plaintill's sought by 
the action was to undo that payment and to place them- 
selves in sfutu (jna. In the present case the cause of action 
is the breach (d contract; that cause ol action existed 
before and was iuilepeudent of the payment.'’ So also in 
JhimtoKH v. a suit for the rectitication ol a writ- 

trn Umm' \v;iN iiclil to l)i‘ not burred by a jndunifnt again>t 
a tenuiil oo tin* leuM' in a .suit lor trc‘>|)as.s l)y liis lai)(ilonl, 
a whicli till’ alloi^oil mistukf, if pleudi'd, would liave bt^tui 
insi^liciont reply. In iho rnited Sla^r^ ai>«r, a di'Cree for 
the balance ot contract prii-e lor buildiiif; a wall was held 
nut to bar a s^nit for damaj^cs tbr delay in coin[)lcling it.'* 

It has also been held therein some cases that a decision 
in plaintill’s favour on a contract is conclusive as to llie 
plaiutilf having done eveiy act and pcrtoimcd all the 
stipulations that were conditions precedent to the right to 
bring the suit, and that tlie defendani is t‘stt)pped from 
afterwards ullei:ing that tiie plaintitV had failed tv) do wiiai 
the judgment declared he hutl tione. * I'liis conllict ot' 
opinion has been j)articularly marked It) suits for iiicdical 
services and cioss-actions tor malpractice and negligence. 
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In dates v, Pirsfoii'd a suit :i<-ainst a siirjjpon for nc’gli- 
jjent pcrfovmanco of profession il services was held barred 
bv a jiidu'iiUMil in his favor in a ])re\ioiis suit for the? value 
of the services. ti\e Court observiui^ that “when there was. 
ill the answer of the defendant, an express and direct ad- 
iidssion by liini of the j)laintilV's rijiht to recover, and a 
consent to the entry of a j(ulp:nient <or a certain anioiintj it 
was an adniissiun on the record of all the facts which the 
jil.iint itf would have been booinl to prove, on a denial of 
the cause of action alleged by him in his complaint.” 
'I’his de isioii was followed in Jihiir v. IhtHletd" in 
w hich b'dljer, d., after ohserviny that a jiidfiment is con- 
clusive as to eveiv thin*; necessarily invohed in the issue, 
ainl that the value of’the services was lucessarily involved 
and passed upon, said, “ Hut ii of value th(‘y could not 
have been useless ; and if Of use thc'y coidd not have hecai 
liarnitul ; and if not harinfhl th(‘y could not have been 
VKtIa praxis in the perforinanee of thmu Hence it is rrs 
jadirata between lh(‘S(* parties, that tiuue was not the inal- 
j)i aetiee, on the allej^ation of’ which in this action, the 
])lainti<r here seeks to recover/' d he same has been helil 
in Ollier eases in the New York State. New Jersey, 
-Arkansas and some other States also have followed the 
s.ime view."' 'I’he leaditiif case on the other side is that 
of lii'sse/juie v. Pi/er.s''' in which the Ooiirt said : - 
“ I he pluiiitiirs claim for damai'cs resulting from inal- 
piucticc constitutes a sejiarate and itidejieudeiit 
cause of acf.ioii, which he can enforce without 
tlistu! bin;; any matter litiffuled in t hat case. lie wa*s not 
compelled to make the defence before the Justice that the 
delemlaiil’s services were of no value, in order to save his 
rights, lie had his election either to recoup his damages 
protaniii ill the Justice's Court, or go for his entire claim in 
this.’* ill Sjikes v. the suit was against a 

surgeon for carelessly, negligently, and improperly treating 
jilaintitf's arm, to w hich the defendant pleaded an fx-jiarle. 
judgment in his lavoiir in a suit against the present plaintiff 
to recover for his services in alienditig the plaintjfi’ for her 
arm, and the plea was held iiiitenahle on the ground 
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that it was not necessary, in order to entitle the plaintiff 
in the former suit to recover, that he should prove that he 
was not guilty of any negligence in his j)rofessi()nal treat- 
ment. It was argued in that ca^e on the authority of (intvs 
V. P/’C.s7or/,‘ lidhttiier v. Docis v. Tallcot^^ 

and White v, Merritt,^ that the judgment recovered for 
the services was a dirt'ct admi>^ion on th * record l)v the 
j)laintiirin the sul)se(]uee.t ease of al! the tacts which tlie 
])luintin‘ would ha\e Innoi hound to provv^ on a denial 
of the cause of action allegcal there, that the rec;>very by 
the plaintiff was depcuident ou a full pi rfonnance of his 
duties in the t?(‘atinent of his patient, and that tlie i>Iaintiir 
was estopped in the subseijnent soil from (piest ioning 
that fact in any controveisv on t he same agreeim nt for 
services. Mr. Justice llagons in deliveiing the judgment 
of the (hxirt saivi, “ \\ do not see how the plaintiff in the 
(former) case was bound to prove that he was guilty ot’ ra) 
negligence in his treatment belori* he could n cover for his 
scrvit'cs. It was enough to p?ove the '‘Civiees and their 
value. . . . the eliecl of that judgment cannot be e.v- 

teiidi'd or enlarged by atgirntuit oi implunitioii to matters, 
which were not m tuallv heaid and ilel ern i tied.” ‘ 
same has been held in G'e/'/e v. Dll ' on , the facts of 
which were similar to those of So'ht's v. ll(nntvr. The>e 
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cases rest on the ground that the defendant's action for 
nial-practico “ is not huma !y a defensive action in res- 
])eet of llu‘ action brought- by th«' j)hysician ; but it is ,\ 
cross-action Ibi tl.iinag(‘s, and lie may be entitled to 
recover of the physician many times the amount whieh-the 
])h\ sician couhl n c over i‘or his sei vices if‘ his action were 
iindv’icuuled. It’ it were an action where t he recovery would 
j>() .'.trictiv m ab.itoiiK'iiI ol tlio :in)oimt wliicli tlu- pli 
might iccoxer (oi his ser\K‘es, then it would be logical to 

drive tl e patient to lilicatinu it bv wav of cuiinter-claim 

in liic^ action, hroiiglit by the physician ; but as it is not 
.such an action, theue is no pro|)riety in making his failure 
to litigate It at that time an estoppel against liim.” 

‘tl. '1 he same rule is apjilieahle also to decisions by 

dc'ta ill or ou confession, the points abso- 
I he “jiiMC niit' hitedv necessary for decision in the 

joruior suit heing held to have heen iii 

issue in th.it suit lu Pantm v. 

Lftljl Molj' the j'lainliir sued in 1S75 to recover possession 
ol iiiiii ovahle |)ro])er(y which tin* defendant had obtained 
in in c\c*cut.ion of a dccicc* passed in 18GJ on the 

basis of a dtu ci of conditional sal(‘ c xcciilcd !)y the jiiainlifr 
in J^.Vj ill favour of l l:e defendant , and the plaint iff alleged 
that the deed was cyecnted in older to protc'Ct the })ro- 
pcity against tiic claims of the plaint iff’.s son, and sought 
to set it aside on account of llie did endant breach of an 
agreement w hei eby I he del cuiilaii t in 1 Sdlj siipulated that the 
plaintiffs po session would not hr ilisi in l>ed. ^Idic defendant 
ideaiied esiopjud, but the plea was i eji‘Cted ; and 1 iiriier, J., 
in (Ic'iiv lU ing i he jiulgiiu nt ol the- t’ourt said, “Nor is the 
deciee ol a ha. to liie s dl. d iie ijuestion Dow raised 

is, whellier or not the lespondcnt suffered jiidgnumt to go 
by (lefaiill in ilial suit on the nniiei standing that the decree 
w«ui!d not he executed wii limit ili^ coMs» nr, or, if executiMl, 
that the properly wiuihl be leslmcal to liim. 'fhis neither 
was, nor could have been, delcimineu in the former suit; 
coiisecjueiitly, the* rtspondeni is not estopped by the decree 
of lint, if it be held llmt he is so far l»ourid liy the 

(ieciee, that iie coirioL conrend that the appellant was nut 
entitled to possession, in virtue <d the mortgage and foie- 
closuiCt tire respondent is, in our judgmeiii, entitled to 
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insist upon the a^jc^ement, and on the strength of it, to 
recover back jiosNes^ion from the ajipellant/' This deci- 
sion was dissented from in Chmi^imppa w Puttappa^ in 
which West, .1., ill delivering the judgment of tlie Court 
said; iliat it ‘-is not suj)p()rted by any corresponding 
judgment, nor are we aware of any that siipjiorts it. 
It seems opposed to Sec. of the ('ode of Civil 
Procedure and to tint gtmeral principles partly emhodietl 
in that enactnunt. I he iinifoim concurrence of 
the aulhoritiis, as indeed of the jmsiiivc law of ])ro- 
ceilure. also in tire doctrine that as between the parties 
rrs ju(ll(fifn pm reritnte (frripihir forces us to decline 
to yield to the ))articiilar preccalent that we have 
last discussed.’’ In thiN case the plainliff having pur- 
chased a house in 1^71, with a view to save it from 
his creditors, oot the sali^-deed to he executed in fav<n- 
of C, his son-in-law; and took possession of* the hou.‘C 
ostensibly as tVs tenant for a nominal rent of l!s. 5 per 
annum, hut no rent was paid. C got an ex-pnvfv decree 
for the possession of the house against t he plaintul, and 
when he applied for execution, ihe plaintiff s'icd for the 
declaration of his title to tiu* house, alleging that the* deed 
and the decri’e weie sham and c(>llii>i\e: hut the suit was 
held harnal by the c.r-/;ur/c deciee. \\ est, .1., in delivering 
the judgment of the ('ourt, said : - “ It would he opposed, it 
seems, to this final (*lU*ct of' a deerecu and it would cerlaiiilv 
afforil a wide o|nmiug to fraud, if' a jiuIi^Muent-dehtor in 
ejectment could come forward, with a fresh suit to esta- 
blish his right on ((juitahle grouiuls to the very property’ 
wl'.ich bv the ilecree he has been ordered to deliver to 
another. Kven under the double svstem of Courts in 
Kngland it w as rocogui/e<l that a decree of one supeiior 
Court eould not l)e set aside hy another. Nor could relief 
be given, in eijiiity, against a judgment oi a Common L iw' 
<\>vut on a ground e(]ually available as a defence in the 
latter." Here, however, llu' ground taken bv Pattajtpd was 
eijiially available to him as a defendant in Chetu irapp^t' s suit. 
Nupptising, tlier^ f’ori*, that we could divide the Subcnlinate 
Judge’s Court into two, the nevv suit by Puiiappn ought to 
have been rejected. ... In the same Court the exist, 
cnee of a judgment nnreversed is enough on general princi- 
ples,*’ even without resort to Sec. Jo of the Coile of Civil 
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Procedure, to prevent the same matter being litigated again. 

This appears plainly from Buffer v. Allen'' 

In the present case the parties are the same ; the proceeding 
is not collateral ; it is in direct contradiction to the decree, 
and proposes to avoid it by setting one judgment up against 
another. This incongruity the law will not tolerate.'^ 
The present plaintiff as defendant in the previous case 
made wilful default; and in the judgment in Trevivan v. 
Lawrence" it was resolved ; ‘ If a scire, facias be brought 
against the issue in tail upon a judgment in debt against 
the ancestor, and lie being warned makes default, he shall 
not come afterwards and say that he is tenant in tail ; so if 
he plead any other matter, and it is found against him. 
Also they held the judgment upon the scire facias is suffi- 
cient title in the ejectment, and the first judgment need 
not be given in evidence.’ A verdict negativing a right 
pleaded by a defendant estops him in a subsequent action 
from asserting that riglit as plaintiff against the same party.' ' 
The point becomes one adjudicated, and so even in a 
judgment by default does the point whereon judgment is 
given for the plaintifl."' It is res judicata, and the matter 
so determined cannot be withdrawn from the effect of the 
decree while the decree .stands unreversed. See /icr Knight 
Bruce, V.C., in Barrs v. Jackson' \ where that learned 
Judge, after admitting that pariicular facts may be again 
controverted, adds ‘provided the immediate subject of the 
decision be not attempteil to be wit hdrawn from the operation 
so as to defeat its direct object.’ If a defendant proceed by 
means of a new suit instead of getting a judgment set aside"' 
when it is opposed to right, so, too, it seems can a plaintiff 
defeated in his suit. This would lead to infinite confusion, 
and would make the administration of the law impossible.'"” 


42. A decision in undefended suits is, however, con 


In nndefendccl suits, 
only mattert^ abtfo* 
lutely ueceKsary for 
their deciaioti are 
deemed to he in 
i&HUe. 


elusive only as to what it actually pro 
fesses to decide as determined Irom the 
pleadings, and only as to the facts 
necessary to form the grounds of the 
decision, so far as they can be discovered 
tiom the decision itself. It appears to 
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be generally agreed upon that an ex -parte decision estops 
the defendant only from setting up any matter in a subse- 
quent suit which is inconsi.stent with any traversable 
allegation in the former suit necessary to support the judg- 
ment. It concludes the defendant only from «lenying the 
averments of the declaration and contesting the facti 
actually put in issue; and if he has omitted to plead a fact 
in confession and avoidance of ihe plaintiff’s demand, lie 
may afterwards plead it in another action by the 
same plaintiff in respect of the same subject-matter ; 
as for subsequently accruing rent under the same 
lease upon which the hrst action was brought. 
It does not estop the defendant as to any matter which i.-' 
not inconsisient with such allegations, although that 
matter might have been pleaded as a good defence to the 
former suit, tlie defendant being at liberty in the subse- 

' not actually or 
t\t*parte^ “ while* 
facts iliriM'tly in bar, such as payment, or probably bar 
pro titntOy such as part payment, cannot, whether pleaded 
or not, l)e madt* use of by the defendant/’ Thus an 
f'T-pf/r/tf jiidiTfiKMit for rent under an agreement for a lease* 
was held not to har the defendant in a subsequent suit bv 
the same |)lainti1f for another instalment of rent due under 
the same agrermenl and setting up another one in its 
stead.' Ihe rule ol the Indian Courts appears to be 

,1 llu^ w.is .111 ;II I |.»U |oi Iffit iitulri a lujihiinj . Tlir <li'fi*llvl;wjl 

a 'Htilisiv jiiriit aiTitiMuriit f la- h*ii;iiir\ intr* »»[)<• hum \*‘ar In u-ai. miti iN ilvltM- 

mimitlnn li\ nntmt' in <||||l iH'Inm l llO liuif |n| V\j|.r)i llic tnlll '•insi tnl WM'' 111 i tn hliVf 

aiiTiH**!. riu' |»l.’ii!inft liuit li* Ituti iivuvnHil a iHtltTMU'iil in a tnrinni ^mi ainiiii.si 

ilrlfiihani Inr rriil umlrt flu- >jinn- airf.'umt-ni, \\hn‘li Ita*! an.-nnsl .ifli ; Uu .illciTiti 
■ lutfrunnat 1 "!! nf thr ti'Tuim’V. m whirh Nuit fht- rlntt-iuiaiii 'li'l rmt uj» ha- ili-h-niT 

m l la* HiNMiul *«un. On tU*iuurn*i. tin- ii*}il a-af inn was liritf Uai. \\ iliiaiii**. .1,, in 

ln*» juili;fia-nt. **aal ; — ‘ If i- (|Uitn jdain that fla-rt- iv nn antlmriiy r.\hM**»sl\ :n |tnii(t tn mj*.- 
tain lla- il.H*innr. liiat if llirn- haU U^'ti a art inn In'twi't-n ila- sum* iiarin*- 

tnaiiiK'ti iqinn t la- sann- «-ont rac' . aiai fla- >lrfi-n.laiii lia»l Mitlritsl jiai'j’na-nt h\ ilrfault in 
iliat jii-tinii, la- IS jins’lniltsi fr»»m up m a siili'»n,pu>iit artinn an\ tlntntat* uliu-li la 

iMulil h.ivr pU-ahisl tn l»ai 1" tla* fiuiun. n uu itliKtaialiii;^ tlu* hi*1t.*m*i* m nntifrxsmn an»l 
avr*alaiu*t- nt tia' iiiTTt'rinmt uhirh is fla tnuti.ja’ aui tut tin* artiun I think H ijUit*- 
rlwir ujhui tin- jiuthnntii*s tn >\hn'h ntir aflniitmn has Un-ti (‘jilltsi, aritl nii-in pnrn-ipit-. tliat 
il tlu* (lotunilan! ,itt<*tuptMi tn put n|>i'ii fja- r**c.ijNl a ph*a u'hu'h was itirnn-'istmt \\:tli ait\ 
irHvrrsiihh- .illrjatinn in tin- inmn-r hi-t-hiruf .•ui. t Inn* wnuM !•*- an i*srupjM’l. Hut lln- 
♦U'fiMUT *M*! up lu'n* i- tpiitr iMnsiHi<*nf w.tfi »-\rr\ allf^ratmn m tht- fnrna'i auimn. Tin* 
pliMi Mtlin-.t** tho act'ivnu’iii, hut shnM> l-y mati- i that if is md hiiuliri;: ii}N»n 

thMh'ft’n'lant ’ Willi's. . I., alwi mini - h i*- -pi.fr rtirlit f hat a •u'tnatant fih uiM In- ♦•stnpjKsl 
tmm N'ttini; up in tin* si%mo artioji n •Icfnav wha-h la- iniirht havt* pif*a<ioi. hut luis fla«<**n 
to lot thr prn|H-i ftnu* to hy. Hut tmUsiy r-vo; In-arh nf a <h*frndanl in'ing pnx'linltsl 
jfn’iro srttinj; up ji «lolom*<' in a a*'t,n{, i»,vausi in* hul not avail nimst*!!’ ol thi* 

opiaiirtuiut} of ?M*ttm»; it up m tho tinit ai-tion I think wr should do wnoti: to favor thi* 
l4on of thiK lu'w dvvtoti' in tho law.’ 


qiient suit to raise all such facts as weri 
necessarily in issue in the suit decided 
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the same. It was held by Vhear and Morris, JJ., in (Jotfu 
Pershad v. Tarinec Kant-' that an ex-parte decree lor 
rent would be evidence only of the amount of rent payable. 
On the other hand, Sir Richard Garth, C.J., and Birch, J., 
held in Birchunder v. Hurrinh Cli undtiT" that an cx-puTie 
decree for rent for a particular year would be res 
judicata as to the rate of rent in a subsequent suit for 
another year’s rent. In Puiichoram v. Krishnu Rnvi,-^ the 
same was held, and the Judges said— “ avIicu an un- 
defended suit goes to trial, the plaintiff* is pin in the same 
position that he would have been if the defendant had 
appeared and simply said — ‘ I deny all your allegations,’ 
in which case the plaintiff would have to prove everything 
which would be necessary for him to jirove in order 
to make out his case, and therefore every material allega- 
tion in his plaint may be said to be denied because he has 
to prove them .... The plaintiff* liad to prove that 
the rent which the defendant had to pay on account ol this 
tenure was at the rate of Rs. 7 and odd annas a year, and 
he also had to prove the amount of the rent in arrear, so 
that, ail these allegations having to be proved, they are 
within the meaning of Sec. 13 impliedly denied by the 
defendant.” On a consideration of all these cases, it was 
held by a Full llench in Modhusiidun Shalt v. Rrov.,-' that 
“the mete statement of an alleged rate of rent in the plaint 
in a lent suit in w'hich an ex-parte decree is made, is not a 
statement as to which it must be held that an issue within 
the meaning of the section was raised between the parties, and 
that neither a recital in the decree of the rate alleged by the 
plaintiff, nor a declaration in it as to the rate of rent which 
the Court considers to have been proved, would operate in 
such a case so as to make that matter a res judicata ; assum- 
ing, of course, that no such declaration were asked for in the 
plaint as part of the substantive relief claimed, the defend- 
ant having a proper opportunity of meeting the case.” 

The American Courts were rather backward in giving 
even such eff'ect to ex-parte judgments.* Their view has 

q It wn^^, f<(i iiihtan**#*. \nu'j htbi tiirn-, flint if fli** n<»t jiliful jdiit 

)4iyin«;ot. anti un for tiMjfull flaiin. that jinlj.'njrHt 

wr>ul(l not liar u ^u^t ft>r tli<- pt'ott ry of iht-ariiount that luvl \tcru 
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’M. L. R, ^ f'ml »3. »* ftmith r. Weitka. U Barb. 403. 

Appaal No 1371 oi im Ua-tflttU ‘Mud Row* r. Btuitlj. 16 IUm. 
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been changing, however, and coming over to that of the 
English Courts. It is thus now settled even there that 
in any case where the defendant neglects a legal oppor- 
tunity to set up a partial payment, he cannot afterwards 
seek credit for it by a new suit. In fact, at present, “ there 
are cases going to the opposite extreme, and holding that 
the judgment is conclusive as to all defences which might 
have been urged against the plaintifTs demand.”*^ 
Mr. Black says “It is necessary to distinguish between 
matter which would go in avoidance of the action and such 
as would bar it.-" The correct rule appears to be, however, 
that an tlecision involves an admission only of the 

material facts well pleaded in the declaration, and thus 
such a judgment upon one of several promissory notes, 
founded upon one and the same illegal consideration — no 
issue upon the fact of consideration being tendered in the 
plaint — does not preclude the defendant from setting up 
in a subsequent suit, upon another of such notes, the defence 
of illegality of consideration. The distinction between an 
ordinary decision and an ex-parte decision is very well illus- 
trated by a recent decision of the Supreme Court of Appeals 
in Lawfon v. Conaway, in which it has been held that if a 
physician sue for his services, and there is no appearance 
by the patient, defendant in that suit, recovery by the 
former does not estop the latter from bringing a cross- 
action for malpractice ; but if he appear unless the 
record show that it was not to defend, but solely to 
disclaim the waiver to his own right, he is estopped by 
the recovery.’' Holt, .1., dissented from this decision, 
and it has been strongly contended that “ the distinction 
as based on the appearance of the defendant as distinct 
from a legal notice to him is untenable. If he is bound 
to litigate the question of malpractice when the physi. 
cian brings an action for compensation, he is equally 
bound to do it whether he sees fit to appear or not. If h'e 
ha^ a right to reserve it and make it the subject of a future 
action, then he has the right although he does appear.” 
Mr. Justice Field in Cromwell v. Sac,^^ in speaking of the 
rule .said : “A judgment by default only admits for the 
purpose of the action the legality of the demand in claim 
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or suit ; and that it does not make the aIIe|;ations of the 
declaration or complaint evidence in an action upon a 
different claim. The declaration may contain different 
statements of the cause of action in different counts. It 
could hardly be pretended that a judgment by default in 
such a case would make the several statements evidence 
in any other proceeding.”'' In Bodurtha v. Phvlnn'* 
in a suit on a note given for the price of a horse, the 
defendant pleaded a breach of warranty and obtained a 
reduction for it from the amount of claim. On appeal 
there was a decison o.t-parte against the defendatit for the 
full amottnt of the claim, but it was held not to bar a stibse- 
(juent suit for the breach of warratity. A similar view was 
taken in Bascom v. Manning''^ in wliich case also tlie 
defendant pleaded the breacii of warranty, but judgiiicnt 
was given against him for default. It was argued in sup- 
port of the subsequent suit for breach of warranty beinn 
Itarrcd that the plea in the former suit was not withdrawn 
and raised the same questions. The (lourt observed how- 
ever, that “the fact that there was a judgment upon a de- 
fault makes it as certain that this counter-claim was not 
passed upon and settled by an actual adjudication, as 
though the plea had been formally withdrawn.” 
In Ddris v. Tallcot,^^' a suit for breach of contract to furnish 
luachinerv of a specified kind, was held barred by a judg- 
ment in defendants’ favour in a previous suit hy them for 
the price of the machinery in which the plaintiff pleaded 
that breach, but before the trial withdrew it and confessed 
judgment. Gardner, C. J., in giving the judgment of the 
Court admitted that by withdrawing their claim to damages, 
the plaintiffs (then defendants) did not waive their right 
to re.st upon their defence; but observed that “ as the 
cause of action and the indebtedne.ss of the defendants 
were by the complaint made dependent on a full per- 
formance of the contract by the parties who instituted the 
suit, the concession of the defendants wa.s equivalent to an 
admission on the record to that effect.” An cx-parte judg- 
ment against an executor or administrator is res yud/ca/u 
as to the sufficiency of assets in his hand for payment of 
the debt.” 
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As an instance of a decision on confession, reference may 
be made to the case of Hunt v. Brown,^'' in which the maker 
of a note sued uj)on an a^freement in relation to a compromise 
of the payee’s claim, after the payee had, regardless of the 
agreement, recovered in a prior suit in which the maker 
having hrst pleaded a general denial and payment, finally 
offered judgment against himself in full; and Holmes, J., 
after observing that the agreement in regard to the com- 
promise had left the note in full force, and that the agree- 
ment was independent in character, said: “A breach of it 
was a substantive cause of action, upon which the present 
plaintiff might bring his own suit in his own way, and he 
was no more bound to plead it than he would have been 
bound to plead a set-off, fraud, or a breach of warranty.” 

Iff. In Minor v. IVnltir,'-'' the pl iintiff sued for goods 

sold, and the defendant replied that he 
.\imimii lit rwlK gixi ii credit for them in a prior suit 

Iiiit ill lie, omits i. not biought by him against the plaintiff, in 
iliri'ctly ill bmic in uii- wliicli he luiil got. all ex-poTte decrec. 
lll•t't•^ull•ll nulls lor itic (iecree was held not to be res judi- 

cflM on the ground that no person is 
bound to claim a set-ofi'. Mr. Justice Wilde observed that 
“the defendant in the former suit was not bound to avail 
himself of the plaiiuifi's admission or confession of payment, 
lie was not bound to prove the value ol the goods at his 
own exjiense, when by bringing suit for them the expense 
would be thi'iiwn upon the opponite party. .Such a rule as 
tlie present defendant contended for would often be pro- 
ductive of injustice. Suppose a case of mutual demands 
between A and R. .\’s demand against B, being S 20, 
and B’s demand against .A, s -tO. If A sues B, and credits 
B’s demand of 8 30 at only l.'i, how upon the principles 
advanced by the defendant’s counsel can B recover his 
balance of A ? He can recover no balance in A’s suit; and if 
Judgment in that case is conclusive he cpii have no remedy.” 
So also where a plaiiitifi' gives a credit in his plaint, and the 
defendant confesses judgment, a subsequent suit for a 
cause identical in name w'ith the credit allowed will not be 
barred, althouixh the burden of showing that the credit in 
the first suit did not cover all his claim will be on the 
defendant.’'-' But an ex-parte judgment upon an account 
in which the defendant is credited with the full amount of 
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certain items will bar a suit by him for the same items.''’ Mr. 
Freeman lavs down in general words that “ no demand in- 
cluded in tfje plaintifi’’s complaint, or in the defendant’s set- 
off' or counter-claim, can be allowed if at any lime before its 
allowance, but during the pendency of the action, it has 
been taken into account in forming a judgment in another 
action between the same parties,” whether tlie action in 
which the inderment was entered commenced before or 
after the pending suit. • 


41 . As to the grounds of attack, there lias been a still 

>lvthogro«»<ls«t tt.e eonfliet of opinioti, to a »rcat 

title forming the basis extent Oil account ol tlu'lorgettiiigor 
of tlu' claim are mill- ioiKuance of tlie difft'i ence made ill this 
tors in issue. respect liy juristvS between tlu* 

!*eal and the personal actions. They weie held tt) diHcr in this, 
“ quod cinn endem res ob eodem miki debenture sinfjralas 
nctioiies sinu^uhr causw sequ:(ritui\ ne(' alter earam alterias 
jtefitione vilinfur : at earn in rem non e.rpressa causa er 
qua rem menm esse dico^ omnes caustr ana petilione apprehe/n- 
duniur ; neque enim amp/ius qitnm seme! res men esse ptdest, 
amplius autem deberi potest. This didereneo was itself’ due to 
the early lornis of Konian prociMluri*, on account of which it was 
an nrdiiiarv maxim ol thcir Jnris|)riuh‘nec,” Dorniniu^n est causa 
proximn mndientionis ; causa remota est trnditio titulatn re! 
ipse tifulus. As u result ol it, as pointed out by Lacombe, “ te 
rejet d'une action en revendicatio 7 h, elle ne, poiicait plus etre 
reproduite^ alors mnne qae le demandeur allcp;ndt ddiuires litres 
d\icquistion que reax sur lesqutls il a raid fornu: sa demnnde^ 
si toutefois Us vtaient nnierieurs a la premiere i nsta 7 i.ee : nam 
qualecunque et undecui^ipie dominium acquisitum habuerit^ 
vindicatione primain ludiciurn deduxitd^ Ibis tlislinetion 
appeal^ to have been discarded in <^ven tljoS(‘ modern ss sterns 
ol' jurisprudence that arc <lerive(l directly from tlie Roman I^w. 
Thus Lacoinbe says ; “ L ancienne procrdare romnine distin- 
f^unit enire les ttefions personelles et les actions rrelles^ elle 
appliquaif le second principe aux art ions person nelles et le 
premier aux actions reelles, Cette difference a tendu de phis 
en plus () dispar nUre^ et pour hi legislation franrnise^ res! 
le second principe seal (jui doit serrir de regle^ dest-d^dire 
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que la dijjerhice de cause entraiine toujours V inapplicahilite 
de I'e-vception.*^ 

In speaking of the law of the American Courts, 
Mr. Herman broadly says — “ It is a settled principle that 
a party seeking to enforce a claim must present to the Court 
all the grounds upon which he expects a judgment in his 
favor. He is not at liberty to present only a portion of the 
grounds upon which .“'pecial relief is sought, and leave the 
rest to be presented in a second suit, if the first should 
fail.*' ” In Kngland in Hunter v. Stewart *' the dismissal 
of a claim to be admitted as a shareholder in a coin))aiiy 
upon certain grounds was held not to bar a subsequent claim 
for the same relief on other grounds and equities that m iirht 
have betMi relied upon in the former suit; and Lord Wesi- 
bury, C., observed “ tfuit the case made by the second bill 
must be taken to have been known to the plaintiff at the 
time ol‘ the institution ol the first, and might have been 
then brought forward ; and it may be said, therefore, that 
it ought not now to bi‘ entertained; but I find no authority 
for tliis position in civil suits, and no case vva> cited at the 
bar, noi have I been able lo find any in which 
a decree of dismissal ot a former bill has been treated 
as a bar lo a new suit asking the same relief, but 
stating a different case giving risi* to a different equity.*' 
This decision was explained in Chinni/ia Mudali v. Vrnfcnfo 
(Vndla in which theotlier principal autliorities were 

also commented ujion, and it was held by the Madras High 
Court that the dismissal of a suit by a co-parcener for the 
entire joint estate sold by the other co-parcener, brought on 
the ground that the sale was xoidas made under undue 
influence and without plaintitt'’s consent, would not bar a 
suit by the same plaintiff* for his share of the estate on the 
same giounds. Sir C'olley Scotland, C.J.^ said :“I take it to 


be also clear, as a general rule, both on principle and autlio- 
rity, that when a question of right or title has been adjudi 
cated on in a suit, the bar of the judgment cannot be 
avoided by suing on a new form of claim, or on a ground 
of ndief which might have been, but was not, raised or 
determined in the former suit, it such claim or ground 
arises iuii of and depends upon the same right or title as 
that which was directly in question in the former suit. 
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The cases of llitchln w Cnmphvll^'^-^ IlatUetf w Grecu,"^^ 
ft fid H (^mlrrsofi v. Hetidcrsofi^''^ arc distinct authorities 
on t' s point: anti it is i:.>i wonkened by anyiliini:^ 

exj.icsscd in tlie jinii^incnt in limiter w Sfnr'irt 

'I hc observation of the Lord Chancellm- as to the absetice 
of* aiitliorit V for the position that the new case made bv the 
bill ouLrht not to be entertainetl as it was known to the 
])liintiir at the institution of* the former suit and mii*‘ht 
tht*n have brcn broui^lit f'orward, is luiule strictly with 
refci’cnce to the ca^(‘ before him of * a deCH'e of dismissal 
of a ibrmei bill and a iu*w suit oskini; the same relief, but 
slaiine' a diilermit (*ast‘ oivino- rist‘ to a dillerimt c‘(|uity.’ 
So miiiiadv dilfercnt thit (as the jiiduinent points out) the 
evideuct' eiven in the second suit would not have been 
re(‘('ivahle in the first, and the dismi-sa! did not include 
or imply the nec,aiiv'‘ of a single dis])ntcd proposition 
whicli was iiect‘-sary for th(‘ snpiiort of the second. 'This 
i*as«’, 1 thiidv, allords no authority for the position that a. 
i\v crc(' in a former suit is not conclusive aoainst a modiHed 
cuaini in a s(*cond suit raivinji,- the same (piestion on a 
cioiind which ml<i,’iit have been relical upon in the former 
suit. A dt‘cree in a suit l)y a pmsoii claiiniiii’’ as heir or 
co-j)aicener coidd be no bar to a second suit brouu^ht to try 
Ills ri_;ht as dote e oi* de\'isee of* tiu* same ])iopertv, for the 
(pie^liou of* riii’lil would lie diff’erent ; unless tlie lalter riL^ht. 
app* ar ed to liavc' boeu in (iiu’stion in the first suit as in 
the ca^e of l'(hn//f! 'J'ernr v. Knfinnr/ Aifff'liiiir,-'- ]{nt 
a dt’cree in a suit for pailition ol fatnily pi’op(?rtv would, 
in the absence of special cn cuinslanees, i)e, I think, a bar 
to a 'e; t)!ul suit for udiel’on the ^rounds not bt fore raised 
thj| the co-sliaier or otic of the co-sharers was illegitimate, 
or had lieen renK)ved out of* the family by adoption, or that 
j>art (>[ the property was tin self-acipiisilion of the plaintiff 
hec,in>e it would be a second lime litif^atin/; the question, 
of copai ccnai\ ri<:lit which was the immediate object-matter 
of’ the first suit.'’ Holloway, J., likewise said that in Udaij^a 
l^rntr v. Kntfund A nfchinr^ “ I observed that there was 
no real conflict between IJmderson v. Urndtrsim and 
Hunter v. ^tewarf. IJeadin^ in its proper ni<*.inin;r, the 
passaiie at p ]]o Harf ), that meaning is sinijily that the 
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whole case of the parties as to the matter of litifj^ation must 
be brought forward. Takiiiif the word matter <ff litigation 
to mean (jaestion of riijht which is the only proper sense in 
questions of res judicata^ there is no doubt of the perfect 
correctness of this opinion, and the Vice-l'hancellor express- 
ly says that the items of account brouf^ht Toiward by the 
bill were matters of which an account niiiilit have !)een 
taken in the suit. The matter of the lilio-aiion was ‘what 
sum is due on the tiansaciions between the parties,’ and 
t he judjjjnuMit of tiu! t'Ourt on that question was of course 

both as to items brouj^ht forward and as to 
items not biou^Hit forward, it was simply Easfniare v. 
Lau es'* in e(iuity, and tlie meaniuf^ ol’ the rule is not that 
a deciaa* will bar a mati a^ to matters never rais(‘d, if th(*v 
are mattcTs relating to the external object of the litiiratiou, 
but as to ai! matter-. \>hich were ladevant and examinable 
upon ihe (]Uc.sti()n ol riL^lii at issue between the parlies. 
In I/anter v. Sfetnarf^ Lord Westbury very distinctly con- 
fines to the (piest ion of riii;lit raised the opeuation of res 
jadicata. It was a very strone: case, the leliet was in sub- 
stance the same, all the matters of’ fact alh\u’ed in the 
second bill wvw known to the plaintiff at the period of the 
first, but the exception did not ap|)l> hciUiuse there was 
not ‘the ^ame irroiiml of claim or oik* and th^* same cansii 
for n*lief.’ 'fhis is sunjily \\)n Savi^iiN \ ^sutne (juesfiint 
of ri^ht' It is also a distinct repelliiii^ by the highest 
hhiL’Iish authority ol any such rule as has becui supposed 
that, if any object-matter is broueht into (]uestion. all pos- 
sible claims thereto are necessarily rflered lor decision, 
and tint a man is e<pially barret! from any future suit whe- 
ther he has submitted a particular ^rouml of claim or not.” 

The decision in Hunter v. Stewart has bt en followed in 
several cases in this country. Anion*: these, reference 
may here be made to tlie case of Bhi^to SItaukar v. Ham 
Chandra Har/^ in which .Melvill, J., in deliverin*:; the 
judirment of the Bombay Hii^h Chmrt said: In the former 
suit the (.\>urls mittht, have laiii down an issue as to title, 
and have tieli*riuined liiat llie plaintifV had no title, or 
that the defendant had a title to the land ; but there was 
no such issue and no such decision, and the present suit 
cannot be held to be barred, unless it be held tiiat a man 
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who briojjs 3 suit on one ground of action and fails, i« 
necessarily debarred from bringir)g aiiotlier suit for the 
same thir)g on another ground of action.” The same was 
olten held under the Code ol JSuH also. Thus in Aughore 
Nnth V. Uotfp Clionf/,^^ the dismissal of a suit on a bond 
for failure to prove its execution was held not to bar a 
subsequent suit to recover the identical sum as a balance 
due on a khatn account. Nor was that view restricted 
to personal suits, or to suits for fungible objects. I'hus in 
(ifftoroo Dutt V. the dismissal of a claim hrought 

l)y the plaintiff as a certain person’s heir was held not 
to bar a subsequent suit lor the same pioperty by the 
same plaintiff as the heir of a son of that person. 
In Bhimfo JShfrnkftr v, l{amchnndrn also, a suit to 
recover certain land from defendant o!i the ground of his 
holding it as a trustee, was held to be not baned by a pre- 
vious suit for the same land brought against him as a 
wrongl'ul trespasser. And in i^hriditr Vinapak w 
it was held that a failure in a suit of simple ej(‘Ctment 
would not bar a 8ubse(|uent ‘suit for redemption, even 
ulicn the defendant had pleaded the existence of the 
mortgage in the former suit ; though the mortgage-deed 
which had not been stanipetl at the time of the execution, 
was not stamped and produced in eviilence until the day 
on wbieli t lie judgment was delivered. Air. Justice West,, in 
(lelivt ling the jmlgment of the Court in this ease, observed 
that “the matter must be regarded as tssimtially dillereiil 
when it did not originate in the same trausaciion, and wdien 
it constitutes a wholly different right in the plaintiff giving 
lisctoa diffeienl duty on the part of the defendant.” 
'fhe same view was taken by the Bombay High Court in 
llnfi llfisaw Ihrahitn v. Mnnrhnrnin,''’ in whieh also West, 
J., said: “There is not an allegalion of a wholly different 
right or of a wholly different gron}) of facts infringing it in 
this suit from what there was in the former one*. 1’he facts 
are connected in an essential jural ttnily, sothat, had the 
jilainiitrs whole case been brought forward before, it would 
not liave involved separate investigations. This being so, we 
think that the plaintiff cannot now sue on thc! ground 
merely subsidiary to his main ground on which he seeks to 
re-open the litigation. Having striven to estaldish his title 
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to land by one means and failed, he cannot now establish 
that title by other means which were equally at his com- 
mand when the former suit was tried, and so connected 
with the grounds uu which he in that cast* relied that they 
ought to have been submitted for cousidei atiou together.” 
In Kuiihi Kuiiusa v. KunUntfan Katti^ ^ likewise a suit for 
certain land on the ground of a sale by one’s father was held 
not to bar a subsequent suit tor that same laud on the 
ground of heirship to one’s father, Sir Walter Morgan, (’.J., 
and Iuu(‘s, J., obsiTviug liiat that was an entirely tliil’erent 
ground of title to that put iorward befoie, 1 he Madras 
High ( Joint has consist eiit ly held in a number ot cases 
that a plaiuiiir was not bound to bi-ing forward all his titles 
at ouc(‘. Sir (’hailes Turner, C. J., and forbes, J., in 
Sii<httfn Pifinl \\ f 7/ ////o’,"' said that the plainiitf “claimed 
I he same property it i^ true, but lu‘ ba-^od his cli im on iu- 

herit aiice — siK’ce-sion b v surviv (u'shi)) to the inteiU'st of his 

* * 

unitt'.l iiiirli- ; lliat claim wa.s iiiiiiini'il into ami (Ictoriiiiiicd. 
lie now sues on the title ereaied bv the aareemeut madr 
betwc'cu him auil the deleudants throiu.h their uiiardian 
subsiajmmi ly to the (b*ath (d V, (his uncle ). 'J'lns claim 
has not been lieaid and iletmauiued Inues and Muttu- 
sainv Avvar, »IJ., in ThifUn Kamii Vnnnttthn \ , Vherin Kun- 
expii‘s^ly dis^eutefl Irom t he decisions of I'alcutiit 
High Court reported in 1. f. It. 11. I’al. loll and in 
J. L. R. III. tab I'iV , and in A/kfil BnjKilli \\ Kanhali^^'^ 
observed as to tlie former that ilu* entire ratio dtcidtndi in 
the Privy C’ouneil caM' relied on !)y ilie majoritv of the 
I’nll Hench was, that a paity nmsi include iii a suit every 
grouuil of claim arising out ot the same cause of action, 
which was altogolher ilillVrent fiom the loundatimi on 
which the majoiity ot the full l>eneh based their judgment. 

45. The contrary aUo appeals to have been held in 

some cases, but ehielly on tiie gr^mnd 
that Si c.l! m| tlu- (\/iie of J l)ai I ed a 
subse(|ueni suit on the same eaiist* of 
action, and tiie decisions under iliat 
t\)de hai! tetu eiice to the identity of 
the cau^t' ol acui(m, llie (jne^tioii of the 
title, whieh at least, in real suits was not iilentical with it. 
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havijicr come into consideration, if at all, only inciilen- 
tally. 'I'lnis the dismissal of a soil for certain land on tin' 
basis of a t^ift was held in. Brojo Lall v. Klirffur Nath' ^ to 
b.ir a suit tor the same land on the L»round ot* heirship, as 
“a litigant cannot be alb^wed to keep back one of his 
titles, and them, years alter, to bring a fresh suit otj tlie 
ground that he had still a rii^ht in reserve, lie is bound 
lo eiisclose all Mie titles at once.'* Cilover. J., (iiriher 
observed in this case, that “the Sidnualinate Judge appears 
to havc» conrouiuled the })laintiirs title, and Iiks cause ol 
action toilet her, and to have consiilered that hecanse 
the plaintitPs title by inheritance was not decided by the 
judgmmt (d‘ it is open to trial now; hut a })laiutitl’s 

cause of* action is a very diffarcFit thing Irom his title; 
the one is soinethiug done conliary to a person’s interest 
whicli ol)lig( s I'iiii lo seek tin* aid ol* a (’ourl, the other is 
the proof i hat that something allords him a valid ground 
for ridirf'." lu J)N(/s(tr lliher v. //•,'" the dismissal 

of a s lit l)!o{iLiLf ^u( the ground of a gilt, fVoin plaintilf’s 
niotlior was held U) liar a Md)se(|U(mt suit on the gr'oiind of 
in!;t litancc ; and Miiu r, J., said: “li is per((‘clly clear tliat. 
liic tiiie on which life plaiutiil has broui»ht the |)reseut suit 
was ill exi^iciice at the time when tin* former suit was 
broueht, and she was bound to bring the latter suit on all 
the titb's that were* then in existence. She did not choose 
to do NO, and it lollows, therefore, that the (b'eision in the 
fonni r (’a>e, so far as it relates lo the ownership of the ./o/c 
must operate agaii si her as an estoppel in this c*ise. d his 
j)iiin :;de has been applied by the Privy (muincil against a 
tleleiulant, ai;d 1 sr(‘ no reason (dlher in justice or c(juity 
wliv it should i.ot l)e applied againsi a plaintiff. No 
spc<ial reason has been assigned bv the present plaintiff 
to explain why she did not in the former case sue upon 
the tith* of inheritance now' brouglit forward by her; and, 
in the absence of such an explanation, it would be obviously 
unjust ami impre^per lo harass the defendant by a sccomi 
suit for the s*inie pioperty, merely because the plafntifl 
has now come forward upon a diflerent title— a title which 
she could liave and ou^it to have brought forw'ard in the 
former suit w ilhout any difficulty whatever.” In Pmmnnnnd 
Jinm V. Ram CUurn \ Kemp, J., in delivering the judgment 
of the High CoLit, said: — “ The plaintiff was bound in his 
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former suit to include in it all the grounds which then 
existed on whicli that suit could be based, and the seconti 
suit on grounds which existed at tlie time tlie first suit was 
brought cannot be allowed/’ So also in liidhia w a 

suit by plaintitV.s as the lieirs of J. for certain property 
from the daucl»ter of It., alleging that it was the joint 
property of It. and J.; to wliicli on R/s death J. had suc- 
ceeded, was htdd barred by a decision in lier favour in a 
former suit brought against her by the same plaintiffs, after 
the death ofM., for the same property on the allegation that 
it was the separate property of R., and the jilaintiff’s were 
entitled to it on the death of ll/s widow; the Court observ- 
ing that, — “ the judgment in that case apjiears to be final in 
respect ol del’endant’s title as against tlie plaintiffs, vvhether 
they claim in that suit as heirs of R. or of J., for at that 
time any title they had as lieirs of j. had already accrued, 
and the luitire character of l)/s(the widow’s) and defendant’s 
title and possession as against them was opened out by the 
pleadings, and pi.operly loll to be decided in that case, and 
Cannot b(‘ raistal again.” In Puri Ma! v. Vftsftnda Rffm, ' 
a suit for the piopiictary po^'sessiuii of a liouse havingbee** 
dismissed, as barred by Linutaiion Law, on the grouiul of* 
ilefendant’s adverse poss<‘ssion, the jilaiut itf sued to redeem 
the house, alleging that Ids ancestor had mortgaged it to tlie 
ilei’eiidant, and that suit was held to be not maintainable. 
“ 'J'he plaiiitilf” said the Rnnjab Chief Court, “elected to 
bring his suit against the delendant lor pro|>rieiarv posses- 
sion of the house in suit, lie never mentioned a word 
about a mortgage. He sued to establish bis right as pro- 
prietor and looblain j)o>sessioii in virtue of that right alone, 
lie might and onglit lo have prt'tened Ids action to redeem 
^he house, he bting the proprietor; or he might have sued 
to liavc his pn^prietary title declared and to redeem. Ihe 
cpieslion of the mortgage was a question that existed, if at 
all, at tlie lime the lirst suit was brought and detei mined, ami 
it should then have been raised. He had an opportunity of 
bringing the question before the Court, and hasing omitted 
to do so lie caiMiot now rest a new suit upon that ground.” 

The leading decision on the point under the Code of 1S59 
w^as that of fVoomatara Debia v. Unnopoorua Dnsi^ ’ wliich 
Was a sidt for certain land, on the ground that the plaintififs 
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had been dispossessed of it on account of some proceedinjjs 
in regard to disputes as to the boundaries of eeriain parcels 
of lands. The plaintiffs alleged ihat the land belonged to 
their ancient taluk, but the suit was held to be barred by 
a decision against them in a former suit in which they had 
claimed it on the ground of the same dispossession, but 
with tbe allegation that it was taufir land. In the High 
( onrtf ^ l^hear, J. (with the concurrence of llobhouse, J.) 
said: “ It is true that the title to })ossessi()n on winch the 


]daintiff now relies is different from that which slu‘ set u|> 


in the suit of 1S5+. But I think the difference in the title 


put forward does not change the cause of action within the 
meaning ol vSec. 2 of Act VIII of lS5i). TItc j)laintiir» 
cans(‘ ot‘ action is simply this, that she is, as she alleges, 
wrongfully deprived by the deft*ndants of the enjoyment 
i V possession of certain land winch she is entitled to have. 
It is tor her at tlie trial to make out snch a title to posses- 
sion as will prevail against the defendants. If she omits to 
put forward her strongest title or lier real title, so much 
the w’orse for her. The adjudication in the suit dett‘rinines 
as between her and the defendants not only the matu^r of 
the |)articular title which she sets nj), but the actual right 
to possession at the date of the plaint, by whatever title it 
might be capable of being then sup|)orteil.’’ On a|)peal 
their Lordships of the Privy Council concurred in that 
view with the observation that the ))rincij)le on which their 
(Iceision jiroceeded was almost iileiitical with that laid 
down in Kaiama Nnfcliiar^'^ and said that the cause of 
action in both the suits was the dispossession of tlie appel- 
lant l)y the fixing of the boundary complained of that the 
plaoitiffs claim as taujir land was in efiect an admission 
that it did not belong to her taluk^ that “the Court of 
Appeal proceeding on the admission of the plaintiff that the 
whole of the originally settled taluk was in Jjer possession, 
and that all she had bi^en dispossessed of was claimed by lier 
otily sis fnujir lands, dealt with that claim; but it is perfectly 
clear that, if the plaintiff had chosen to put forward the 
other title, the Court would have dealt w itlj ihe whole (jues- 
lion and considered il.^’ “ Nor does it appear lo their Lord- 
sliips’’ it was further observed, “ necessary to decide, whether 
in some of the cases put by Mr. Doyne, where the plaintiff 
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\vas suing entiicly under a new and diHereut title, such 
a distinction, as he contended for, lulolit not he taken, 
because; it seems to their Lordships that the matter in dis- 
pute tliroughoiit was tlie title of tlie ta! itlalar of this faltik 
to th.e land in (|ue>li()ii, and the po>.si‘s.sion which she had 
thereby ac(juired, and it is perfectly clear ii})on tlie pro- 
ceedings in t he e.irlier suit that her light in any wuiy to 
this land w’os capable of being tlierciii determined. Tlie 
(V)urt in that suit, seems almo-t to have Considered 
ihai the title now sued upou had been put foi*. 
ward aud could not jirevail and that il tb(' f ihfkf/ar 
bad any title at ail it was by w^y of 1‘bis 

decision was followed in Knalivt* Kislmrc v. Krisfn i Imnder^' ' 
in whicli a suit for certain land on the orourid of 
its being |)l;iinti!l's, as an accretion to the vlllaga* L., was 
held baiH‘d by a de(*ision against tb(‘ jdaintiff in a former 
suit in which bebad claimed it as an accretion of’village R. 
Sir Hie bard ( 'one It in delivering the jud gnu* tit of the (’ourt, 
after obseixing that the plaititiffs titU' in both the suits was 
by aec’iction, and that t l.-e circnmsiaiuu* of its being an 
accretion to one vilbige rather to auol liei would Ik* omIv the 
odt'of ac(|nii ing tlie title, said, “ wiu t her i? is by ;uH‘ri‘t mu 
to tin* one or the other, there is no irifi’c'reiKu* in tin* 
title*. . . . This (the l^‘i\y ('oiincih iuilL’nu*iit iscoi.- 

cIn.siM* lliat tlie |)laintifVs in ibis case haviim tlie means in 
tlie former suit o(‘ jiroving tin* title by aceietion to K . or 

bv rieci (*lion to L., or bv aecretion to botli, tbev are bai ri*d 

• * •* 

bv tin* iiidgment in that >uit, and cannot bring another 
setting lip a title by accretion to L. If tliey eiid not (set 
lip that title* ill the feirmer snily, they euiglit to have* elone 
it, and having omitted to ilei it, ibev cannot do it ne)W.'’ 
All these cases were the real suits ed the Hemiau I^aw, aiul 
the* eleeisiou ill iheui was based on grounds tliai w ere a ppli- 
cable te> these* suits. In this ceuiiitry, it has been attemjued, 
however, in some cases, especially by tlie (’alciitta Higii 
t'onrl, to t*\le‘iid tliat principle to other suits also. '1 liiis, 
profcNsedly, on the antlionty of the sune Privy (\)uncil 
deci>ion, the majority of the Full Bench of Lalcntta High 
Court hrlel in De^obundhoo v. Kric^fnwont t ' that a .'.nit bv 
a widow to estalilisli her right to certain lane! as heiress 
of her daughter was barred by a decision against the wielow 
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in a former suit brought by her to recover it as her hushand’s 
heiress on the ground of the invalidity of a gift of it made 
by the husband to the daughter. The decision was expressly 
based on the ground that the difference in the title jmt 
forward did not change the cause of action within the 
meaning of Sec. 2 of the Civil Procedure Code of 1S59. Sir 
Richard Garth, C. J., dissented from the view of the 
majority, and observed that the Privy Council decision was 
in a case, which might have been made the subject of an 
action of trespass in England, and in which the cause of 
action was dispossession, while the suit before the High 
Court came under a difierent class of suits, in which the 


plaintiff could not rely upon her possessory right, but was 
bound to show by what other right or title she claimed the 


land in dispute. “ This is, in fact,” said file learned Chief 


Justice, “one of those very case.s, in which the question to 


be tried was not dispossession but of substantive title, and 
which their Lordships in tlie Privy Council esjiecially except 
from the operation of their judgment.” Tliere can he no 
doubt, however, diat there is nothing in the report of the 


Privy Council decision to show that, and “the report of the 
argument in the case does not,” as w as observed by Markhy, 
J., “ assist us in discovering what the class of cases is which 


is there referred to.” “ I think it is clear,” went on the 


learned Judge “that hy the words ‘ new and independent 
title’ the Privy Council meant some title which could not 
have hecn put forward in the former suit, 'I'his must mean a 
title newly acquired, because it is clear that under our 
procedure a person may put forward in one and the same suit 
as many diGTerent titles as he likes.” But it is equally true, 
notwithstanding what Markby, J., said to the contrary, as 
observed by Garth, C.J., that their Lordships did not intend 
to lay down any general rule, and notwithstanding the 
general concurrence expressed by their Lordships, which 
must be understood to have been a concurrence with 


reference to the facts of that case, that their Lordships did 
not intend to decide anything more in the case than was 
decided in the case of Katama Natchiar. 


The Full Bench decision was followed, however, in 
Bheeka Lall v. Ithuggoo Lai, which was quite a suit in 
pertonam. “The plaintiff,” said Markby, J., in this case 
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“ having been in partnership with the defendant brought this 
suit upon the ground that there was a partition, under which 
it was arranged that each should be entitled to a moiety of 
any decree which should be recovered, and he alleges that 
the moiety of a certain decree was recovered on the 4th 
September, and that, therefore, under that partition 

he was entitled to a moiety ol the sum so recovered. The 
defendant answers that the nlainlifi' had already brought a 
suit in the year 1872, after this decree was recovered, in 
which he claimed, together with a number of other items, 


this very sum for which the present suit is brought. The 
plaintiff replies to that, that the former suit was not based 
upon any right which he had under the partition, but upon a 
general right to an account, alleging tliat tlie business 
continued sui)sequent ly to the partition, ;nul he maintains 
that that suit was (lismisse<l solely upon the ground that 
the Court found that. In the partition, the business 
was put ail end to. That is true. But it is also clear 
that the plaintiff miglii, if he bad chosen in that suit, 
have gone on to say that even if he was not entitled to a 
share in this decree an item of the general account which 


he claimed, he siill was eiitiileil to it upon the terms of' the 
partition itself', whether the business continued after the 
partition or not, and he did not choose to do so. I’liere- 
fbre, this is a suit in which the plaintiff having two lights 
under which hecouhl recover this >])eciticsum of money puts 
forward onlv one and claims u|)on that. And the question 
is, whether lie could then put forward a claim for the same 


identical sum of money under any other right subsequent 
to that suit. 1 think that question is conclusively decided 
by the Full Bench in Denabundhoo v. Krisiomonee. It is 
quite true that that decision ndates to a claim to land. 
But every argument by winch it can be maintained that 
if a man sues for land he is bound to put forward every 
title of which lie >vas possessed at the time when the suit 


was brought, applies with equal force to a suit for money. 
I think it is impossible not t«» hold after that decision that 
if a man sue«i for a specific sum ot money, he must put for- 
ward everv right under which he claims at that time that 


sum of money.’’ Prinsep, J., al.soexpres.sed himself to be of 
the same opinion. Both the learned .ludges appear not to 
have adverted to the grouiulsol'distinction, between the real 


and the personal action, which were lelied upon by Roman 
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jurists in support of their views as to the difference in the 
nature of the cause in those actions and consequently in tl)i‘ 
operation as a res jiidicafa of the judgments passed in thiun. 
As a general rule, it was considered that in suits for 
des corps rerfains, l^indiriduafife de fohjef drrlnc miiqucmcnf 
derindiridua/ife dc la cause ; but in suits for d^'ohjefs 
/hnfrih^es^ dcti.r instances ne peurenf pas ncoir Ir mcme ohjvt 
sans at)(tir la mcme cause, ef rcciptoquemcni (jue, si les causes 
ne sont plus les mthnes, les ohjets diffirenf aussi 

In HemoJa Soondurq v. Ptnichanun,'^ tlie plaintiff inter- 
V(med on tlie ground of his proprietary right to certain land 
in a '^uit against a tenant of that lami for rent, but did not 
put forward his claim to the land based on the partition 
proceedings; and the claim for rent having been decreed, 
he brouirht a suit for the same land against the decia'C- 
holders, l)ut it was held un^nstainabh* ; Kemp, J., observing 
that “as that (former) suit was instituted two years after 
the cimclusion of the httfuuira (partitiotO, any right to k/tas 
factual) jtO'^session which the present plaintiff considered 
himself (‘Utitled to under the hutwaru should have been 
expressly set forth in that suit.” In Radhanath v. Laud 
M(n't(j!;aiic o/’/z/r/zV;,' " however, a suit by a decree- holder 

lor having certain pro|)crty declared liable to attachment 
and sale in execution of a decree was held to be not 
barred by a decision against him in a former suit instituted 
by him for having the propeily declared liable to attach- 
ment and sale in execution of another decree. It was 


argued on the authority of the above decisions in this case, 
that the right claimed in the second suit having been in exis- 
tence at the time of the first suit, the plaintiff ought to have 
included it in that suit, but the Division Bench expressed 
it as their opinion “that even the very strict interpretation 
put upon the decisions of the Judicial Committee by the 
full Bench of this (ourt in the case Denohundhoo^ does 


not make the princi|)le laid down applicable to this case, so 
that Sec. 2. of .4ct Vlllof 1859 does not, in our view of the 
case, bar this suit.” Mr. Justice Candy, expressed his con- 
currence with that decision in an exhaustive judgment in 
Becharji v. Pi//zr;i,7'^ob:-ervingthat “this Court as well as the 
High Court at Madras is inclined to agree with Garth, C.J.> 
rather than with the other Judges in Denobundkoo case." 
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Independent titles 
forriiinp; sejiarate 
causes ui* action are 
not under tin; pre- 
sent Code inatterh 
in issue in a suit on 
any one 


46. The rule of rejf /wrfica^a, as enacted in the present 

Civil Procedure Code, omits all reference 
to the cause of action. The Explana- 
tion II, clearly enact;- that it is matters 
which not only ‘might,’ but ‘ought’ to 
have lieen made ground of attack in the 
former suit, that shall he deemed to have 
been in issue in that suit. It is nowhere 
laid down what matters ought to 1h* made a ground of attack in 
anv >nil. Sec. 45 of the Civil Procedure Code allowing several 
causes of action to be joined together is merely permissive. 
Sec. 42 is more (loinprehensive requiring that every suit 
shall, as far a.s |)raeticable, he so Iramed as to attord ground for 
a final decision upon the subjects in rlisjuite, and so to prevent 
furtlier litigation concerning tliem.” The words “as far as 
practicable*’ introduce into the .-ection an indefiniteness and 
unc(‘rtainty , which though perhaps unavoidable, deteriorates a 
great deal Iroiii its value as a rule law. The important 
(|uestiou now in connection with thi- |)(>int will always lie 
wlietlier the ground on which tlie -nbseqnent suit is based was 
sucli onglii to have been a ground of attack in a former suit. 
It appears to he generally agreed opou that a plaintiff, thougli 
“ hound to bring before the Court all grounds of attack avail- 
ahl(‘ to him with reference to tie* title wliicli i> made* the uround 
of action, is not hound to put forward in one suit all his titles 
to the >ubject sued for, is not homid when several independent 
grounds of action are available him, to unite them all iu one 
suit. ” Ill Mutiu Chctti V. Mutian it was held bv a 

majority of the Full Bench of Madras High Court that a suit 
on a bond would not be barred by the dismissal of a prior suit 
for tin* bond-money brought on the ground of a subsequent 
or ul 1 woinise bv the obligees to pay their proportionate shares 
of the amount due on the bond. Mr. Justice Keruan dis- 
H'liled from that judgment on the ground that the subsequent 
suit was“ a claim for the same matter supported bv or evidenced 
by a diderent means.” Mr. Justice Innes, on the other 
hand, agreed w’ith Sir Charles Turner and Mr. Justice Forbes, 
obst*rving that it could not be “said within the meaning of 
the Explanation (II.) that the claim in the present suit upon 
the original agreement ought to have been made a ground of 
attack in the former suit,” and that “in determining wlmt ought 
to be or ought to have beeua ground of attack in a suit, matters 
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must not be included which are not within the scope of it, 
i. e., which are not embraced within the same cause of aciiou/’ 
Muttusawmy Ayyar, J., also was of the same opinion and said ; 
** Reading the Explanation together with the rule enacted in 
Sec. 13, it relates, I think, to matters of fact or forms of relief 
referable to the cause of action in the former suit. Even 
supposing that itrefers to all available grounds of action entitling 
the plaintifl’ to the relief then sued for, still I do not see 
how it can be applied to this case, in which the document (A) 
was alleged to have been superseded by the oral agreement. 
The two trai»sactions could not co-exist and they could not 
simultaneously he made grounds of attack.’’ In Allunni v. 
Kuvjii ‘ the dismissal of a claim brought hy the knrnatuan 
of the defendants’ famad for certain lands granted to them 
for maintenance under an agreement alleged to have been 
broken by the defendants mortgaging some of them, was held not 
to har a subsequent suit for those hame lands brought on the 
ground that he was entitled to resumt* possession thereof as 
karnnwan ; Mr. .lustice Miittusami Ayyar observing “ that 
Explanation U must he taken to refer to the title litigated 
ill the former suit as contradistinguished from the relief 
claimed, and that where several independent grounds of 
action are available, a party is not bound to unite them all in 
one suit, though he is bound to bring before the (Jourt all 
grounds of attack available to him with reference to the 
title whieh is made the ground of action.’’ Similarly, in 
Sathappat/f/ar v. Periasamiy'^^ the dismissal of a former .-uit 
for the defendant’s removal from the office of Mahant on 
the ground of his not having been duly appointed by thezamin- 
dars, was held not to har a sul»sequent suit for the same lelief 
brought on the ground of the defendant being disqualified for 
that office as being a married man ; Best, J,, observing that 
“ though this objection might have been taken in the former suit» 
he was not prepared to say that it ought to have been taken.” 

The High Court AllaliHbad, took a similar view in SheoRalan 
Singh V. Sheo Sahfiiy^^ in which the dismissal of a pre-emptiorr 
claim by a reversioner in respect of certain land sold by the w idow 
was held not to bar a subsequent suit for a declaration as to that 
sale not being binding on the plaintiff. Duthoit, J.. in 
delivering the judgment of the Higli Court said: ‘*Nor 
was the plaintiffs’ presumptive title matter which might 
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and ought to have been wade the ground of attack 
in the former f^uit. The law dnes not require a plaintiff 
at once to assert all hi*i titles to property, or to be thereafter 
estopprd from advancing them. A plaintiff may with the leave 
of the (\)urf join cHuses of action ; hut he is nowiiere compelled 
to do so. The caus'c of action in tin* pre^^ent suit, although the 
date of its accrual is the panic, i< scparat(‘ and distinct from the 
cause of action asserted in the former suit. To Imve made the 
title upon wliich they now ceme into Court the grouiul of 
attack in tin* former suit, would have been inconsistent with the 
object of the plaintifls in that suit.” So al>o the Bombay High 
Court in Konerror v. Gurrm\'^^^ held that the dismissal ofa suit 
for a certain parcel of land all(*ged to have falKm to the plaintiff’s 
share on a partition ofa joint (‘state would not bar a suhs(^(|uent suit 
for a general jiartition of that (‘state, Mr. .Iustic(* Melvill observ- 
ing as follow s : “It is pos>ihle that the plaintiff might, in liis 
former suit, have, made an alternative (.•a>e, and have prayed 
that-, if the Court should come to the conclusion that the title 
which he set up was a had one, and that he was not entitled to 
the rebel which he claimed, it should nevertht‘h‘ss award to him 
a different r(‘lief, foumh'd upon adiHerent and antagoni^^tic cause 
of action. The plaiutiH might, wt* say, possibly have been 
allowed to combine two smdi grounds of attack in one suit; 

but w(‘ cannot sav that he ought to have done so. The 

• 

injustice and inconvenience of insistir*g on such a [iroce- 
dur'‘ are very clearly pointed out by Garth, C..1., in his 
decision in Denobund/ioo v. Knstomnnee,^^ A majority of 
the Full Bench of the High Court held the same in Oirdhar 
V, Dayabhaiy in which both the suits were for ejectment on 
the ground that the defendant was a tenant of plaintiH, hut 
in th(‘ former suit a lease svas relied upon and liehi disproved, 
and the subsequent suit was therefore based merely on the 
gtmeral relation arising from defeiuhint’s possession and pay- 
ment of rent. Mr. Justice Melvill obsi rving that this consti- 
tuted a difference^ not in the cause of action, but merely 
.in the evidence by which the cause of action is supported, 
said: “The cause of action in the present suit, namely, the 
breach of an obligation arising out of the relation ol landlord 
and tenant, was fullv heard and determined in the former 
action; and that the present suit cannot be maintained, unless it 
can he held that a party who has failed in one action can bring 
another suit to establish the same case bv different evidence.^’ 
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The Court held, however, that the cause of action and the 
specdfie rioht alleofd in the twi) suits were dift’erent, and \v(»uld 
have to l>e supported In* different evidence, and West, J., 
said : “ II, throuoh the ease being one between landlord and 
tenant, the several grounds were so connected as pro|)erly to 
admit of investigation and adjudication togetlier, the District 
Judge ought to have dealt with them tj)gether, and determined 
whether on any view- of the case before liim the plaintiffs wen* 
(‘iititled to a clecree. If they were not so connected, it cannot 
he said that the former ad indication eonstitnte^a res juflicata for 
tilt* purposes of the [iresent case.” In Itawchandra v. 

(iortnd ' the dismissal of a suit hrouglit for possession of 

certain land on an agreement was held not to liar a suhst»(juent 
suit for the same land by tin* same plaintiff on his h(?r<*ditary 
right as a member td tiie family, Sir (diaries Sargent eNpn*ssly 
«)b'irr\ing that “the cireumstanees of tlu* |)rt‘sent case art* 
eertainlv '-tron<>er than thoK* wdiitJi wt‘!e held in Girdhnr v. 
Dai/alflfai tti pievent the bar td rrs judicata*^ 

In Bvvhdvji V. PuJnjT' h suit for partition of a jtiint estate 
liv a co-parcener as such hatl hecii dismissed as barred under 
Sec, t)f tht; Civil Prticedure (axle on account of a foriimr 
suit ior jiartition liy the plaintiff'h father, which was withdrawn 
without lilK‘rtv tti bring a Iresh suit, on the arhit raOirs liaving 
made an aw’artl w liich liad been accepted liy the parties, hut did 
not alter iluir rights. In this latter suit the plaint did not r(*fer 
to tlie award, hut after the setth*ment of the i^sues, tin; plaintiff 
ap|)lied for an amendm(*nt of the plaint, m) as to inelndi; in it his 
claim oil tli(' award, hut the amendment was refused on the ground 
that it would materially alter the character of the suit, A Divi- 
sion Hench (»f the Bombay lligii Court held that tlie dismissal 
of the suit did not bar a sul>se(|uent suit for partition brought 
on tlie lia>is of the award ; Candy, J., in an elaborate* judgment 
reviewing the prior authorities, observed that though the plaintiff 
“might have framed that plaint (in the dismissed suit) to 
tlu? effect that even if his general right to partition as a member 
o( an undivided Hindu family was lost owing to the withdrav'ial 
of the suit of 1874, he was still entitled to partition by theagree- 
meni of the parties subsequent to the filing of the former suit 
(that was withdrawn), it does not follow that he ouglit.” Mr. 
J u ^tic( Jardine further said — “ It is true that the question relcr- 
red to the Full Bench in Denobund/too's case, awl answered in 
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the affirmative by the majority of the Judges, was framed in 
such a way as to lay down the proposition tliat a title to pro- 
perty not set uj* in a former plaitit cannot under any circum- 
stances be relied on in a subsequent suit to recover the same 
property. But the grounds of the decision, and the authorities 
quoted in support thereof, did not cover such a wide proposition, 
nor has such a strict interpretation of the law been approved of 
by the High Courts in this country.” This decision and the 
decision in AHunni v.Kuiiju were foilowed by the Punjab 

Chief Court in /?/« Rahim (rul,"' Trernletl, J., 

observing that the wDrds “ matter which might and ought to 
have Iteeu made ground of attack,” show that a plaintiff is not 
bound to assert at once ail his titles to property, or to be estop- 
ped from hereafti r advancing them. The same view had been 
taken i)y the Putijab (ihief Court in the earlier ca^e of Si/ad 
Yar Khan v. Ham ('hand'" in which the dismissal of a suit for 
land brought on the grimud that it was not included in a con- 
ditional sale was held not to bar a subsequent suit brought for 
the same land on tin; ground that the conditional sale did 
not bind the estate after his death, and Barkley, J., observed 
that Explanation II was an explanation only of words used in 
Sec. 13, and Sec. 13 did not apply, “as though the plaintiff in 
the former suit might have made the invalidity of the alietiation 
ground of attack, he did not in fact do so, and thecjuestion not 
having been raised in that 'uit, the matter cannol be said to 
have been heard and finally decided by tbe ('ourt. ' The deci- 
sion of the Punjab Chief Court in PaUimal v. Mut^a'-'' is not 
against this view, as in that case the claim in the fbrmer suit 
was for r.’s estate on the ground of custom, and in the latter 
suit for the same estate on the ground of law; and Stogdon, .J., 
in tlelivering the judgment of the Court expressed an ap- 
proval of the decision in AUxiutti \. Kunjti Sha, and said 
— “ In the former c.i.se the right to inherit T.'s e.-tate was the 
title whieh was made the ground of action. If plaintiffs were 
entitled to succeed to it both by law and custom, they were 
bound to make both law and custom grounds of attack. They 
were not entitled to bring one claim ba.sed on custom and a 
stwond one based on law.” In Kameswar Pershad v. Rullan 
Koer^'- mortgaged for her debts certain lands of her deceased 
husband’s estate and afterwards surrendered the estate to R. on 
an agreement providing inter alia that he would pay off her 
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plnmtiff's r<*joindt*r 
jiir grounds o^ nt- 
t;icU, !ind therofore 
matters in issue. 


liabilities, and on a suit by the mortgagee for the rnoitgage 
amount against A. and R., the mortgage was Iteld to be not 
binding against the estate, and after A.’s death, it was held that 
the ilecree against A. could not he exeeuted against R. except in 
respect of personal property of A. which had come to bis hands. 
The mortgagee then brought a suit against li. t() bav(‘ bint 
declared liable on the ground of the agreement, but rli(‘ir I.ord- 
ships of the Privy Council held that — “it was oidy an alter- 
native way ol seeking to impose a liability ii|)on IC, and 
the matrt‘r ought to have been made a gionud ol' attack in the 
formei stdt. and therefore that it should be deemed to liave been 
a matter directly and substantially in issue in the form(*r suit,*' 

47. riie same principle of Explanation H, has bocm held 

Grounds to b<-uracd in ‘'‘I’l'b' pounds that eight to hav(. 

been urged by the plaintiff in n^ply to some 

plea raised by the derendant, as esstmtially 
sucli grounds arc also grounds of attack. 
Thus in Nirman SInf/lt v. Phulmnn Suu/h^' ' 
a suit by a minor contesting the validity of a morlgage of his 
share of lands was hold barred by a decision in favour of the 
mortgagee in a previous suit against him, in which no objection 
was taken against the validity of the mortgage ndicul on by the 
mortgagee, and the decision of the Court proceeded on tiiehypo- 
tliesis of its validity. In England the rule has bceii held t()a|)[)I\ 
even to the grounds Oast d on matters which arose after iht^ pb’a 
pleaded by the defendant. Thus in jVfwlttfflon v. lilack- 

burn, .1 observed that — “ in the present ca«e, by t he. non-payment 
of the instalment of the composition due on tin* Gtli Ajiril iSf/.b 
the covenant not to mic came to an end before the confession ol 
the |)lea, and might and ought to have been taken atl vantage ol 
at the time. If the plaintiff could, after the Gtli of A|)ril 
1869, have re|)lied tlie non-payment of the instalment due on 
that day, he ougfit to have done so ; liaving missed bis oppor- 
tunity, he could not have done it afterwards.” 

4*^. The same rule would apply where tlic point was rais(‘ii 

Matters are deemed to <irigirial Court, liui lelt undecided 

bi^ in ii!8ue, ereii by it, and not raised on appeal, riius 
though not urged in Sultan Ahmad v. Mania Lahhshy' M. 
and not connidered brought a suit to have it declared that 

the property attached m execution oi a 
decree against her husband was hers and therefore not lialih* 
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to attachment as her husband’s, and on her death the suit 
was proceeded with in the name of her sons who claimed under 
her will. The Lower Courts decreed the claim on the 
ground that the property was hers, hut her sons did not rely 
on the will in the High Court on appeal, and it was held that 
the judgment-debtor’s fourth share in the property as her heir 
was liable to attachment and sale. This decision was held to 
Bar a subsequent suit by M.’s sons against the purchaser of that 
share, on the ground that “the mother’s will was plainly a 
matter which should leave been made the u:round of th(‘ defence 
in the course of the trial” in the [figh Court. 


nf ilu' liiiK* nl ila- 
Ifirincr siiii tire not 
inatlors in if^suo in 
it. 


49. Tilt* principle of the Explanation II applies of course 

(ir.M.nds .mt . xisti..!: jrroands existiiifr at the time of 

ilie former suit. Ihus in Nnsratyllali v. 

Mupbullahr' Hir .lohn Edge, C. L, and Knox, 
.1., said, — ‘‘The (partition) decree of 1860 
settled the rights of the parties as they were 
at that date and cannot now be questioned. But that decree 
cannot o|)erate as ms judtraia on any question arising as to 
rights of the parlies acquired since tliat date. As for instance, 
the deleudants would be entitled to show that since that date 
they had obtained adverse possession, or that there was a parti- 
tion in which no c|uestiou of title was raised or other similar 
deltmccs. M'heu a decrct? declaring a right to partition has not 
been given efli'ct to by the parties proceeding to partition in 
accordance with it, it is competent lor the parties or any of 
them, if they still continue to be interested in the joint 
property, to bring another suit for a declaration of a right 
to a p.irtition in case iheir right to partition is called in 
(jnestioii at a time when, by reason ol limitation or other- 
wise, they cannot put into cHect the decree first obtained.*' 
This is tilt' rule of the English ( oiirts also. Thus in Ncu)ing~ 
ion V. Lcuv, ' Blackburn, J., incidentally said:— “I incline to 
think that the doctrine of res judicata applies to all matters 
which ('xisted at the time of the giving of the judgment, and 
which the party had an opportunity of bringing before the 
Court. But if tliere be matter subsequent, which could not 
have been brought before the Court at the time, the party is 
not estojiped from rai.sing it.” Bramwell, B., in still clearer 
language observetl that — ‘^if new circumstances had arisen^ a 
fresh action might have been brought. If, for example, the 
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action were brought too soon, the debt claimed not being due 
at the time of the issuin'? of the writ, or if, as here tliere was 
a release operative at the time of plea pleaded, but defeasible 
i>y something wiiich occurred snbsenueutly, in those eases a 
confession of the plea, with judgment for the delit, would not 
lie res judicata as to the matter subseijiieutly arising." 
Kelly, C. B., broadly said : — “ It a|)|)ears to nu; to bo (luite 
clear that, uiion this judgment having been obtained and 


acted upon by the parties, the claim of the plaintiH' is com- 
pletely answered and finally put an end to, unless t hero bo a 
ihrther defeasance of the release contained in t he couiposition 
(Iced, bv reason of a new default.’’ Similarly in Ilenlitr 
V. Redden^ '' Morton, C. J., wiid : “ 11 M. had obtained a new 


and di-tinct title to the lots after tin* final judp;inent in the 
h)rnuM a(!ti()n, tlien that judjj^ment would not have been rrs 
adjiidicotfi a<rainsl lier. But that is not this ease. Under 
the tiiniing of tin; trial Court, she obtained her new sind distinct 
title to the lots pending the former action. Jt wa.^ not used 


in that action. It was too late to use this title after 


final 


judgment in the former action.” 


The Supreme Court of Iowa 


aUo held in Reed v. Douglas that a title acfjuired hy the 
defendant after Joined, and which he does not |)lead hv 

supplemental answer, must nevertheless be regarded as in ihsue, 
and tlierefore bound by the final judgment in the suit; Heed, 


J., having observed that, “ it makes nt> diftercnce that the con- 


veyance was after the issue was joined, for umh’r our system 
of pleading he would have been permitted to set u() the claim, 
by proper amendment, at any time before tlie juflgment was 
entered. ’ The learned Editors of tin* American Slate Reports 
dissent from this decision as being ‘‘ in conflict both with principle 
and with authority,’’ and say ; “The whole litigation takes 
(*ffect as hy relation as of the date of the fiJing of the complaint. 
While the parties in certain instances may give it a different 
effect or date by the filing of supplemental pleadings, it cannot 
be said to be their duty so to do. Hence the failure to file such 


pleadings is not a waiver of the right in some subsequent action 
of urging the matters which might have been urged by supple- 
mental pleading in the former action. The utmost that a 
judgment can be properly regarded as determining is, that 
the facts alleged in the complaint were true when it was filed. 
If the defendant afterwards acquires a title from some one who 
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i:! not a party to the action, he may, at his election, put it in issue 
hy a supplemental answer. But if he does not so put it in 
issue, it cannot be affected by the final judgment.”''’” This 
view lias to some extent been taken by the Supreme Court 
of Califortiia, which has held tliat vt here title was acquired 
long after the is»ue, was joined in a loriner suit and the cause 
submit Icil lor decision, and was not put in issue therein, it 
would not be affected by the jud;^inent rendered in that suit.' 

The rule in h'rance is the saiiie. Thus Lacombe, speaking 
of the I' lcnch Law, says;- Que !' cxcejilioii de la. chose juifi'e 
ri'esi pus (tpp(tsiifjle torsque depuis It; jiigeinfnf sonf surcenus 
ties f'tiits •jiii ditiorni ncoir pour ctniscquence d'eiifrnbier unr 
solution ili(frrt;uledel(i premii're. 11 esfinconfestc que lorsque 
les modi/icnlltnis, qne sc soot produites entre les deux 
iusliiuccs, so'u dans la position du demnndeur, soil dans cede 
du d<'/<;udeur, siiffisenl t) expliqucr In contradiction npparentc 
ties dcui jit>>cnicnts, d n'tj a pas riolntion dc f'auturitc de 
In chose iup[cc. Mr. Herman, citing a number of American 
deci'iuns, even observes that the bar of res judicata will not 
apply, where any party was prevented from raising any plea 
in the foimer suit by the wrongful act of the other party. 
There a|tpeiir-i, however, to be no warrant for such a proposi- 
tion in Kniiland or in British India, though the decision may, 
nf Im* (lin'ctly inipcaclictl nii the pjronihl iif such wronjj- 
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CHAPTER HI. 

MATTER IN ISSUE HEARD AND DECIDED. 


50. A matter in issue in a former suit has merely as such no 
Decision of a suit on a operation. To constitute rvs judi 


preliminary point docs 
not bar a subsequent 
suit on the same cause 
of action. 


cafa, it must have been heard and finallv 
decided. R(*$ judicata did fur qurpfinem 
coniroversiarum pronuntiationv jxidicis 
accepity quod re! condemnatione ml 
ahsolutione contingit. I n fact ii is the decision that consti- 
tutes the bar in a subsequent suit. But the decision will not 
do that unless it is of a matter in issue, and even then it will be 
res judicata only in regard to that matter, or in regard to any 
suit in which that matter is directiv in issue, and a decision of 
which suit therefore depends on the decision of tliat matter. 
A judgment of the dismissal of a suit cannot therefore be res 
ludicata as to any matter not decided by it-. Thus when a suit 
is dismissed under Sec. 102 of the Civil Procedure Code for the 
plaintiff’s default in attendance, there is no matter decided ; and 
such adisini'isal has therefore been held in Ckand Kour v. Parlap 
SInyli' not to constitute res judicata^ though Sec. lOH may pre- 
clude the plHintirt’from bringing a fresh suit in respect of the same 
cause of action.- The same has been held in Radha Prasad Singh 
V. La/ Saha/t Raiy' in which Lord Watson in delivering their 
Lordships' judgment said ; “ None of the (juestious either of 
fact or law, raised by the pleading of the parties, was heard or 
determined in 1881 ; and his decree dismissing the suit does 
not constitute res judirala. It must fall within one or other of 
the sections of Chapter VH of the Code. Assuming that 
the respondents are barred from seeking relief against the attach- 
ment and sale of tlieir interest in Mahal U, the decree of 1881 
does not disalile them from claiming relief against the attach- 
ment and sale of tlieir interest in any other property not includ- 
ed in the judicial sale of U.” In Muhammad Salim v. Nabian 
liihi: Mr. Justice Mahmoud observed that “it is not every 
decree or judgment which will operate as res judicata^ and that 
every dismissal of a suit does not necessarily bar a fresh action \ * 
and said : “ We Iiave in the Civil Procedure Code itself the pro- 
visions in Secs. 43, 10:3, 244, 317, 371, 373, which, though 
barring au action in limincy must not be confounded with the 
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rule of res judicata as enunciated in Sec. 13 of the Code. On 
the other hand, it is not every dismissal, though incorporated 
in a decree, that will operate in bar of a second action ; and 
illustrations of this are to be found in Secs. 99 and 99A of 
the Code itself, wliich permit a fresh suit in express terms/^ 
8o also Lntlmrn, ,K, observed in ftunyrav v. Sidhi Mahomed^ * 
that ‘‘the Civil Procedure Code does not contemplate the dis- 
missal of a suit by default under Sec. 102 as preventing the 
plaintiff* by Sec. 13 fr(»ni again litigating the same matter, as 
if 80 , the first sentence of Sec. 103 would be superfluous.’^ It 
has sometimes been contended in Prance that, as an e.r-parte 
decree may ojieratc as res judicata against the defendant, an 
order of* dismissal by default, h jugement de dcfaut-conge should 
also be allowed a similar effect, but the contention has not pre- 
vaihul, chiefly on account of the dift*erence of their character, 
and ol the circumstances in which they are passed. Thus 
Lacombe Bays: — Le de/mdeur qui fail dvfauf nc doit tire con- 
damnc que si les cotfclusions du demnadcur se t rourent justes et 
Inen vcTfpVes; quelle que stnt cn pratique Pinulilife de cette pre- 
scription^ rile consiilue une garantie felle quelle accordee par la 
lot a la par lie qui ne se jiresente pas. Mats rien de tel nest 
prcscrit en eequi aaice^ nc le defaul -conge ; an contrairvy d' aprhs 
la r^glc du droit nnnain, non solet quis absenti condeinnari^' 
donl Ics tribunauc out fa if de frequentes applications^ le jug e 
commetrait an exch dr poaroir s' il rcrifiail le fond du proch 
ct le bivn fond* des exceptions du defendcur^ a plus forte raison 
encore s'il lc$ repoussait, . . . iV<ms croyons done que Ic 

de fan! -conge doit resicr suns influence sur le fond du droit J 
riie |>rinei[jle that a decision res ludicuta only in regard to a 
matter decided by it is of particular iiiiportaiice in countries in 
which the doctrine of bar by judgment is still distinguished 
from that of the couclusi%’eness of judgmeiii, and not treated 
inerelv as a branch of the latter. The broad doctrine that a 
judgineut in one suit can bar another suit on the same cause 
of action has, on account of that principle, to be qualified with 
the condiUou, that the judgment to have that effect must have 
been on Uie merits. The Indian Legislature iu enacting the 
rule of bar by judgment in 1859, therefore, provided that a 
suit on a cause of action would he barred only if the said cause 
was heard and determined in a former suit. it is not enough/' 
said Sir Hichard Couch, C. J., in delivering tlie judgment of the 
Calcutta High Court in Pursun Gopal v. Poomanund^' ‘‘that 
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the former suit has been heard and determined. The cause of 
action must have been heard and determined.” In Shokhee 
Bewa V. Mehdee Mvndu!, ' Seton- Karr anil Dwarkunath Mitter, 
.fj., lidd that the former suit not havint; been tried on the 
merits, the subseriueni suit cannot be said to be on a cause of 
action heard and determined in a former suit. 


In Ranuialhlioy v. Bharjlmt," tlie former suit had been 
dismissed on appeal on the ground that the plaintifTs authority 
to bring the suit was nut proved ; and Morgan, .1., said that 
that judgment was inconclusive and no bar to the subsequent 
suit, “because it proceeded wholly on a technical defect oi 
irregularity, and not upon the merits of the case.” Sbundroo- 
nath, J., further observed that the evidence of the payment of- 
rent ^va^ not looked at by the Appellate Court, but that, “the. 
idaint was dismissed for an irregularilv, and imt wii hstandiiio- 
tfiis ofdt*r of dismissal, the jjlaintiff is .^till aiilhori&ed to bring 
auothei action for llie same cause of action.” In Dtillabh Joyi 
V. the forim*r suit was dismiss'*d on the ground of 

improper valuation, and Sir Richard Conch, (5. J.. said that 
it hav ing ‘Mailed by reason only of an informality ; it would be 
contrary to all princijiles of justice that the parties should be 
lield to he concln.^ively barred thereby.^’ In FuilvJt ISingfi v. 
Luc/mre Koocr^^^ the di'^rnissal ofa suit for innltifariousness was 
held not to bar a dt cision as to the real is.sues in the case ; 
and Mr. Justice Phear in delivering the judgment of the (muil 
said: — “We think, on nderring to English authorities, that this 
dismissal of a suit for and on the cau.se of misjoir:der or multi- 
fariousness is a disposin^ of the suit before hearing; and that 
the Sint cannot, under those circumstanci^s, he said to havi* been 
heard and determined. ... It seems to he clear then that 
the objection to a suit on the ground of multitariousness or 
miyoinder of causes of action is an objection to the hearing of 
the suit; and if it prevails at whatever time, it has the effect 
of preventing a determination as after liearing. Now, under 
tlic Procedure Act of 1859, the Court would have done better, 
instead of dismissing the siiir, to have simply rejected it. But 
the fact that the Court has in form paaeed a decree dismissing 
the suit doe« not alter the character of the determination.^^ In 
Pursun Gopal v. Poornanund^ " the dismissal of a suit on the 
ground of the misjoinder of parties was held not to be a decision 
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on the merits and therefore not to bar a subsequent suit on the 
same cause of action. The Calcutta High Court has also held 
that the dismissal of a suit as barred by Limitation Law/^ or 
on the ground ofits being premature,*^ or badly framed,'^ or on 
account of non-payment of process-fee for summoning the legal 
representative ola deceased defendant,'^ is not a decision on the 
merits, and therefore does not operate as res jxidieaia. In 
Puiall V. a suit had been dismissed on the ground that 

the plaintiff had not obtained the certificate required by Sec. 6 
of tile Pensions Act 1871, and the dismissal was held not to bar 
a subsequent suit, Mr. Justice West, saying, — “ \^’'hen a suit 
has failed through a formal defect, and the merits have not been 
so pronounced on as to constitute a legal relation resting on the 
‘act of the Court, another suit is not, by the English law, barred. 
This rule is consonant to justice, and agrees with the law' as set 
forth in the Code of Civil Procedure.’* In finngruv v. Sid/ii 
Mahomed}'^ the former suit had been dismissed for jdaintifl’s 
default in giving security for costs, and Latham, J., said: — “ In 
Hall V. Hall/' Sir James Haniien says — that it is well known 
that neither a uoii-suit at Common Law before the Rules made 
under the Judicature Act nor the dismissal of a liill before the 
hearing in Chancery was a bar to further proceedings. . . 

. . . No doubt the Court decides tlie suit in tlie pleadings 

of which such matter is alleged and denied, wdieii it dismisses 
that suit for default on the plaintiff’s part, whether the default 
he non-appearance or failure to furni^li security; but 1 do not 
think that the Court can properly !.e said to hear and decide 
the matter which it is relieved from hearing and deciding by the 

plaiutifTs default I re««t my decision on the matter 

not having been heard and decided in the former suit.” 


In Bhukhandas v. Lallubhai/^^ the former suit had been 
dismissed as against some of tlie defendants for want of juris- 
diction over them, and in a subsequent suit against them in a 
competent Court, the order of dismissal was pleaded as res 
judicata. The plea was overruled however, Bayley, J., observ- 
ing in the judgment of the Court that there was no decision 
on the merits, and the proceedings against them in that Court 
were a nullity.” In Muhammad Salim v. Nabian Bibi/ the 
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former suit had been dismissed on the ground of misjoinder 
and non-payment of additional Court fees, and tlie Allahabtul 
Ifio^li Court h(‘ld, tliat that would not baralresli suit on thi^same 
(Muse of ac'tion ; Mr. Justice Malimood observing’ that the 
earli(M' detusions rel('rr(‘d to above would a|)plv under the 
pn‘S(*nt Code also. In fact, it is (juite a generally admitted 
principle that when it can he gathered from the record of the 
former suit that the merits of the controversy were not passed 
upon, hut the (h^cision proceeded upon some technical objec- 
tion not affecting th(‘ phiintitf’s ultimate right to sue, tliti 
(b‘cision will not bar a siibse(|uent suit. For instance, the 
American (Courts also have re|)catedly held that if a suit is 
dismissed for defect of plcMdiiigs,*-'* or of parties, or of a 
mi‘'Couce|)tioii of tli(‘ form of proceedings, or for want (^f 
jurisdiction,'^ or for did’anlt i n giving security of costs,''' or dis- 
f)osed of on any gnuind which does not go to the merits tiu; 
order of dismissal or (lis[)osal will not be res judicalaJ"^ And 
where a party dealing with an agent brings a suit against him 
and principals joitilly, and in conscajueiKte of a misnomer of the 
principals fails to secure a valid judgment against them, he is 
not thereby estoj)pe(l from suing the said principals again.' ^ 

51. In all the>e eases, however, the decision on the preli- 
Tx 1 - ininarv iiuint on which the suit fails is res 

miliary point rps fudicufa i\\ regard to tfiat point/ Jtsel! in a 
ji/r/rV /Zr/ ;i‘i n-i^nrds subsequcMit suit. Thus Dr. Iligelovv, citing a 
that point m a sail- cousiderahhi number of American eases, 
seuimiii huit. says,*' : — If the decision was rendered upon 

a mere muM(}n or a summary application, or if the cause was 
diMuissed upon some preliminary ground, us upon a plea in 
abatemc nt, c. <7., because the wrong forum or mode of suit had 
been resorted to, for want of jurisdiction, defect in the pleadings, 
misjoinder, non-joimier, non-appearance of the plaintiff*, or the 
like, the parties are at liberty to raise the main issue again in 
any other form they choose/’ but he admits that a judgment 
upon a |)oint not touching tlie merits of the principal matter 
in disjiute, will in respect of that point ordinarily raise an 
estoppel/’ kSimilaily Mr. Freeman observes that — “ajudg- 
nient given because of a misjoinder or non-joinder of parlies, 
plainiitf* or defendant, or because of the want of capacity of a 
party j>laintitf or defendant to sue or to be sued, establishes 
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nothing bnt such or incapacity, and cannot, defeat a sul)- 

sequeiit suit in vvhich the vice causing the former judgment <loes 
not exist. . . . Tlie dismi^'^al of a suit on the ground 

that the plaintiff liad no title at the tine* has often, heen Indd* 
not to har a suhsefjnent ‘^uit. aftertln peideelion td'thetilh‘. 

So also th(‘ disttiisNul of a suit by an a-^signee of a rnoi tgagee 
on • tlie ground of a defe(*t in tin* n.'-^-igiimenr is lu'ld not. to 
bar a sub.seqnent .snit brought alter the a-sigiiiiu iit. has bc(‘it 
])erfect(NJ. 

It has he(‘n f)fien In Id that the di^tni^sal of a suit on the 
ground only ol llie plaintitV having ini^takt*!) hi- lenn dy or 
form of action, ' or on tin* gnuind of any t(‘ehnieal defect, 
irregularity or informaiity ' is not rrs jitdlcjifnhx regard to 
a suhscfjuent suit in a jn'ofu.r form. So also, the disinis-al < f 
a suit on tin* ground that it i> preinatnrt*ly hroiight, tliealleg(‘d 
ilemand not having vet heconn* due, \> held not to hai* a suh^i*- 

i’ « 

qin*nt ^nit foi tlie satin* detnand alli‘r it shonhl fall diu*, and 
ripen into a can^e of action. " \\ heia* a suit iails only as 

toapaitof tilt! plaiiilitrs demand as h(*ing ])i(*matiiie, tin* 
judgment will not har a sijhseqin'iit .suit for that part aftc*!’ its 
ac’cining due.” The Indian High Cuurts have* al.'^o tak(‘n 
the sunie view. In Rumirvddi v. Suldnirvddi^'^ the dis- 
missal of a suit brought by the a<sigin‘(* of a ni()rtgag(‘e on the 
ground tliat he had not given notice It) the inorigagor, was 
held not t ; iujr a suit by the same assignee after his giving 
noti(*e. It may lie observed, liowevt*!*. tliat the hnan in which 
the rul(* of re.v iudlontu is enacted in tin* pri'-ent Code; di^pt uses 
for tin* purposes of that rule with all di-tmction hetwe(*n a deci- 
si(ui on a cause of action or t>u a ]»nTmiiiiary I'uiiit, as in botli 

thi* a d(*cision as lo an issin* will in* a b.ir in regard to that 
• • ^ 

is^ue, whalevef lu’aring it may liavt* liad iii the suit. W here a 
decrei* was obtained against A. as Ins In other’s repr'‘^t*niative 
for land purchased from the lirother, and an ol)jt‘Ction in exe- 
cution of the decree against tlie delixerv of its pusst'ssion I>v A., 
on till' ground that the laud was his own and not Ins l)roiln*rV, 
was disallowed as it had not Inen raised in the original suit, 
the order disallowing the apj»IicatioTi was held not to constitute 
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n s judicnhi^ “l>t‘oanse it could oulj^ do so if’ it had been iri(‘d 
as a suit under Sec. d3]. Civil Procedure Code, and adjudicated 
ujioii which it was nut/’ ’ 

52. Tlio same oonoral rule is applK^ahlc, ('vcii when the 
Any ninttrr. not do- deci‘-i(»n is not on a preliminary point, 

n.KMl. may lu* raiM (l Tlius, where ill a suit for rcuit at a certain 
• * 

ill a siil^oquciit suit. rate Was held not to have heen 

|>ro\t‘d, and a (h'crce was <»ivcn for tlu» ainmnit due at the rat(i 
admilted !iy dcftuidant, withontany finding' in liivor of tliat raf(‘, 
tlu^ ('jilciitia Jli^h Court held in Pinntoo Siti(j/f v. Nirjitin 
^uinh^ ''‘ that till* <|U<’stioii as to the rate of rtuit could not he sai/l 
to lrfiv(‘ Ix'et) ila'iifcdi so as fy) constitute Tes judl cat a in a suh- 
s('(|ueiit suit . It w^as one thino’,” said Sir Richard (Jartli, (,% d., 
in deliyerihi^ the judj^nK-nt of the Court in that cast*, ‘‘to 
a<l|ihl:^(‘ that the plaint iffs sliould recoveu' from the d<‘fe!idants as 
tile n ut for thosii vears the sum which the tlefendav' adtnittyal 
to l>e due. It wais another thiiij:^ to adjudge thai the sum so 
admitted hv th(‘ defendants wais tlie proper amount of rtmt,” 
In HuvTji Bchari v. Pnrijnn^ ^ the deersion in the former suit 
Oh to ihe lent for a certain year washelil to he conclusiva? as to the 
rent ]»ayal)lc for lliat year in a suli'.equent suit for anollier 
Var’s rent, hut only on the eround tlnit Hie fornH*!* demei? 
Could, in tin* p(‘cnliar circinTistanc(‘S, In* construed so as to have 
deeidtd tlic rat(^ of rent, Pioot aiid (Jordon, JJ., said — We 
Imvc l»een referred to the cases Pnnnno Hiitijh v, Nir()hln 
and Jf o Lai Sin^/li v. Surjint,''* and it is ni'oed upon ns that wlien* 
a plaintiif claims as rent a particular snrn, and it is Indd hy the. 
C(>«nl ihai he lias failed ty> (^stal)bsh that to h(j due, and the 
t'om t upon an admi'^sion hy the defendant f»iv(*s a decree for a 
h-'-'cr •^iini, that cannot operate un<lcr the rule of res Jndirafa as 
d» i«*r.:ninini: i‘(nic!n>i vely the due amount payalile for the year, 
tlie rent of which is sued for. Phat [iropo^ition is tof> 

If may or may not lie rrs judicata aecordiiij;^ to wliaf the ('ourt 
ueiuallv linds. It mav be discov(‘r<‘d from an examination of the 
pron‘e(jin;;s fn tlm suit thatalllhat was determined in itwas that 
the plain lirt should recover from the defendants, as rent for tlio 
)>eri* d in ijuostion, the sum admitted i>y them to be due ; or it 
may lie that wliat was decided was that I lie sum admit nyi bv 
tiie deituidants was the proper aniiiuntof rent payalile for the land 
m anil fur the \ear or )'earsiii f|uestion. That may he ascertained 
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from a common sense view of the judgment by seeing what was 
decided.’* This decision has been followed in Hakshi v. Nizam* 
uddiuy^ on the ground that •‘the Judges in arriving at the 
conclusion at which they arrived, as to the amount of money 
due from the defendants to the plaintiffs, tried and decided the 
question judicially, what was the yearly rent at which the 
tenure was held by the defendants under the plaintiffs.’' In 
Ram Qohind v. Mungur the Subordinte Judge trying 

it expressed an o])inion on one of the several points at issue in 
the suit, but that opinion was held not to constitute res judicata^ 
as the suit was dismissed on the ground that it ought to have 
been instituted in llie Court of a Mnnsiff. • 


The contrary has been argned in some cases on the ground 
that when an is^^ue is or has to he raiseil in a certain suit, the 
dismissal of the suit on any ground involves a decision of that 
issue, and the plaintiff by submitting to the order of dismissal 
may be said to acquiesce in that decision. Mr. Nelson^* 
observes, with reference to the principle of such ca^es, that in 
them “the plaintifl should be lield to. have abandoned the 
ground or question of right not adjudicated upon, in that he did 
not make it a groumi ot appeal before the })roper Court, and 
that, if the Court declines to consider a (jiiestion of right before 
it, and dismisses the suit untried, the proper and only legal 
remedy is to ajipeal Irom the decree of dismissal/’ 'i’iiat also 
was the view taken willi rclerence to Sec. 2 in (thasee Khan v. 
Kallu,^^ in which a suit by the purchaser of a widow’s rights in 
certain pro[)erty for tlie separate possession of her sliare had been 
dismissed on the ground that the plaintifl must fii>t establish 
the extent of Ins right and the validity of his purchase, and the 
subsequent suit brought for that |>urpose was held barred 
because “ if the Court failed to decide all the matters befoce it, 
the remedy lay in an appeal and not in a second suit.’* So also 
in Stnih Ntaraz v. JUawaz^*^ a decree for money due on a 
mortgage-bond, in spite of the mortgagee's plea of want of 
some of the consideration w'as held to bar a subsequent suit by 
the mortgagee for the recovery of ilie consideration, though it 
was admitted that the Court in the former suit made a mistake 
in not enquiring into the consideraiion. 

As against that view, it is usually pointed out that the 
plaintiff' is not bound to appeal against the dismissal even when 
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loft uiidecidetl will 
not lie deemed to 
Lave boon deeicled. 


it is wrong, and that there is no warrant for holding that the 
decision on a preliniinary or any other point is a decision on any 
issue which has expressly been left undecided. Their Lordships 
of the Privy Council have recently held in Jaqatjit Singh v. 
Sarabjit Smgh*^ that the dismissal of a suit, in which a certain 
claim is included, without any enquiry or finding as to that 
claim, does not bar a subsequent suit for that claim, and Lord 
Hobhouse in delivering their Lordships’ judgment said : “.Sec. 

o does not enact that no property comprised in a suit which is 
dismissed shall be the subject of further litigation between tho 
parties. The moment land was shown to belong to Tappa S., 
it wa.s considered as out of the suit. It seems to have been the 
express intention of both Courts to decide nothing about 
Tappa S.” 

53. On the same principle it is generally held, that when 

in a former suit a point was expressly left 

undecided, it cannot be held to have been 

decided in that suit,*' and this is a fortiori 

so where the |<arty raising it and pressing 

for itsdecision was referred to a se[)nrate suit. 

In ordinary eases this would appear to be (juite a truism. In 

Mobariirk Hussein v. Shco Gobind,'^ and in Sheoraj Nundun 

Singh v. Deo Nundun Singh,*’’' all the points in the former 

suit had been expressly reserved for determination in a future 

suit as between the parties to the subsequent suit, and the 

decision in the former suit was therefore i.eld not to constitute 

res judicata. In Ghursobhlt v. Rnmdul," a suit for rent on 

the basis of an agreement was dismissed because the agreement 

• • • * 

wiis not proved, and witliout any tindirig as to the occupancy 
title on whirli the defendant relied. In a subsequent suit for 
ejectment, the defendant contended that on account of Expla- 
nation II. he was in regard to the (|uestion of title in the same 
position as if that point had then (in the former suit) been 
decided in his fav.or; but the contention wa.s nefjatived, and Sir 
Richard Garth, C. J., said in the judgment of the Court that, 
‘‘that explanation was intended to apply to a case where the 
defendant had a defence and a decree was passed against him 
because ho did not raise that defence, and was never intended 
to enable a party to treat a point as having been decided in his 
favor in a former suit, which was in fact not so decided, and 
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which it was rot noccRsary for the purposes of tlie suit to decide 
at all.’’ In Thjiiltt Kandi Ummatfia v. Kunhawed^^'^' the plain- 
tiff had first sued for a parainha^ alleging^ that it was hers and 
that she had let it to the defendant, hut the MunsiH’ en(|niiing 
only alxait the letting, and considering it unproved, dismissed 
the claim, d’he plaintiff sued for it again, alleging the ^ame title 
and letting, and Air. Justice Innes and Mr. Justice Mnttnsamy 
Ayvar lield, “that the question of title cannot be said to have 
been lieaid and determined in the former suit in vvhicdj, though 
the (piotion was originally in issue, the J udge exrludrd it from 
consideration and |)ractieally proceeded with llie suit as Ihougli 
it vvassimplya suit to recover rent, on the footing that iherfda- 
tion of laiullord 'iiid tiuiant subsisted between the parti(*s.*’ Tin* 
Judges furtlier observed that — “it has often l)(*en ladd that- 
TuatUus directly and snh^tantially in issue have been lu aid and 
<lelermin<M),‘ although the judgment of the Court does not 
i‘Xpressly allow or- disallow them. In such a ease tlie aggiw‘ved 
})arty has his rtunedy in an appeal or an application for review ; 
but, if he ac(|uiesres in the Judgnumt, the matter so pin in 
issue must la* rt gardial as having been decided vvlnui the judg. 
men! beeonu‘S final.” This observation was a mere obii^ r dirfinN 
however, and no autliorilies were rtderred to in suppoit nl' it. 
Jn the hiiigiish and llu' American Courts abo, wlnii a ITill In 
<*(juily b (lismisM'd vvitinmt prejudice, the efteet of the K soiwa- 
tiou is to pr( V(‘nt the de<*ree from ('()n^t it ul iiig a h.ir lo imt/ilji r 
suit brought for the same subjict-iiiatler.^’ The FreiiL‘h .lin i^th 
also take tlie same vit*w. J^tcombe after refto-ring to ca-es in 
which a suit mav he ami is decided on an examiuatioii of milv 
one of the relations of riglir pleadetl by the defendant, .sav*'*. - 
NS re Ics nipports dc dndt (/uv iv /<n/e N auru jms < n bisahi 
utmiNrr nsfcro/it au CiUtiniire intarts, d aucuNV dcs i>.ntbs 
Nv funirru a hur cijard sc. pvvcaUnr /f rrncontre dc Vaid/cin: 
itc cittribN/v uns dccisioNS judiciaircs. 

54. Tlie real difficulty is experienced an those cum - in 
S«mo ruK- 'vhich the deciMOM of tlu> |K.int uii. 

lu'ct'S'ftry lor ilie disposal ot the >uit. uiid 
the Court wronuly rolused to ti.ridi- tiie 
point. This was the c-iso in Emaviondil, , a 
V. Futlch in which the former suit lor 

possessi»)U against a person as siil)-le>see vva,^ 
by the Original Court on the ground of the defendant 


thp mat- 
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liaviii^ purchased the land from tlje intermediate holder, 
l>iir the liower Appellate Court oave a decree, and reru>i!tn- to 
eiejuirt* into and determine the qtiesfion of the purchast*, retr- 
ied tile (lei’eudant to a se|)arate suit on that n;ronnd. Jackson, 
.1., in (U liverinpr the judgment of the High Court in the sul)-(‘. 
<pu‘nt .-nit, said tliaf, although the delendunt was not well 
;Hi\i''C<l in (unitting to ap|)eal specially, yet neither the tt'rnis ol 
2, nor the general principles usnaliy acted upon, ah^olutidy 
pirelnd'tl the hearing of the (sul)se(j uent) suit; and that as 
I'laintiiV had done all lie could, “we ought not, in the inteu*''ls 
oj to hold the plaintiff hound as hy an estoppid.'* lii 

hu/mi LffU V. Snshi Mr. J ustie(» j\Iei)onelI in deliver- 
iiii: the judgment of the Calentta High Court said: — “We 
think it inipossihle to say, that a tpiestion not only not 
decoded in the previous suit, hut in express language (‘xeinded 
fioin I lie (I(*cision therein, can ht* treat(?(l as a rvs judicafifi,'^ 
in Jiam ( '//'irdn v. Itcfizuddind^ tin; Courts lound tlicin- 
si lvo nnalile iti the former suit, nil accainnt of error in the 
lr;ime ol tin* suit, to decide as to what lands the plaintiff U'as enti- 
tled to h\ virtue of his pnrchas<', and tliei(*fore relrained from 
dieidiiig that point, and left it to the iilaintifl* to bring a fresh 
Miir iramed in such a manner that the Court might he able to 
tnant iht* relief sought. Sir Richard (larth, (kJ,, in deliverin<»’ 
tie- judgment ofa Hivision Bench in the sul)^c(|uent suit, said : — 
“It may he* that in the former suit both Courts ought, properly 
^|)eaking, liav(t insisted on proper issues being raised, and to 
ha\«* tiied iho?*e issues upon the best (*vidence that the particsS 
eniild add lee. But we are not firepared to say that the course 
tak< 11 In* th(»*^e Courts was uUra vires. f l*L*y coiiNidcn d, 
rightly nv wionglyf that they were not in a position to try the 
in dll *jiirstion in the cause; and it is clear that a qiu'stioij, 
whieli advisedly left undecidcil in tlie former suit, cannot 
he said to liavi* lieeti h<*ard and finally d(*cide(l within the 
iiuaning ol Sec, In linlni Lai v. Lshrl Prasady'"* certain 

property hyjiothecated as sectirity to M. was sold, at lii> in- 
stance, in satisfaction of his debt and pnrcliased by him. The 
S'-cond mortgagee of the same jiroperty then sued the mort- 
gagor and M, to have that property sold in satisfactimi of his 
niortgagC'debt, and got a decree which prov ided that “ it 
Would he coiujxjtent to M. to sue to enforce his lien, and that, 
when he did so, the purchaser under the decree would have the 
option of di<H?hargirig the fir.st incumbrance/’ and the Full 
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Bench finally held that a subsequent suit by M. was not barred 
as the title asserted by M. in the subsequent suit was not 
disaffirmedt but rutlier declared in the first suit. 


In Becharji v. Pufaji^^ the plaintifibad first sued for half 
a share ofthe undivided property as a coparcener, and on a private 
compromise oflectod between the parties, which did not make any 
substantial alteration in the plaintiiT s right to partition as an 
undivided member of the family, the suit was withdrawn with- 
out any e.\ press |)ermission as to a fresh suit. The plaintiff 
sued again for the same share as a coparcener without alleging 
the compromise, hut the suit was dismissed as barred by the 
prior suit, the plaintiff's application to amend the plaint by 
inserting in it the compromise having been wrongly refused, and 
the High Court finally held that, that dismissal conld not bar 
a subsequent suit for the same share on the basis of the compro- 
mise. Jardine, J., said that in Ravi Choran v. Reazuddin 
and Rabu Jjul v. Js/tri Prasad “ the courts which had tried 


the first of the two suits under consideration had indeed suggested 
to plaintill to bring a fresh suit, and the plaintifTs conduct in so 
doing rather than appealing was treated by the High Courts as 
reasonable submission to the Court. In the present case no 
such suggestion was made . . . But, plaintifl'’s conduct in 

bringing the present suit on the compromise is much the same: 
and the above two cases are !iuth(»ritics for the position that in 


such circumstances the rule of res judicata cannot be applied 
with justice.” Mr. Justice Candy, observed that in Umatara 
Z>«it^'and Denobundhoo,'"' \\ic plaintiff had refused in the 


former suit to put forward the title on which he relied 
in the second suit, and thereby prevented the Court from 


dealing with it, and said, “ Ilefu^al to bring forward a title is 

very different from omission to recite in the plaint 

Assuming that the cause of action in the present suit, even so 
far as it is bused on the agreement of 1874, is the same as the 
cause of action in the suit based on a general right for partition. 


no law or authority hitherto accepted in this Court can be 
found for holding that, because Pujaji did not recite the 
agreement in his plaint of 1883, though it was brought forward 
in the proceedings and the Subordinate Judge expressly ex- 
cluded it from adjudication. Pujaji’s sons are now barred from 
suing on that agreement. To use the language of the judg- 


M I.u a .XIV. Bom. 31. 


>' II. B L. R. i. C. lOL 
>• 1. L. R. 11. C kt. iM. 




S. 55. 


ur.sKnvATit»N not p.iniuno is srusr.QtM:sT simt. 


121 


niont of this Court in K(tha}\ fitiuop v. liapitji il 
it would (‘urtainlv he stnmoo and hut little rn'ditahle to our 
system ol procedure, if we wen' ohlitred to hold that the 
prest'iit aetiou is burreMl l>y the foriTU'r suit iu which nothinpr 
\vji< deeidi'd except that tile present action was tlu' remedy t(j 
which the plaintiff should rc'sort.’' In Avnln v. Kuppu'"' nho, 
effect was oivcn to a icservation, einhodied in the deert?e, of 
a plfiintitl'’s ri^ht of future suit as to a certain point which it 
was neccssarv to adjudicate upon for tin' decision of tin* case. 
In America, the Supreme (^mrt of the United States in 
Wasftinirfo 7 i Packet Co. v. <S/VZ 7 cs*,^''’ .said that “even where it 
appeals from the intrinsic evidence tliat the matter was proper- 
Iv within tin* is-iuc controxa'rted in the present suit, if it In* not 
shown that th<* vc'rdict and jndement lU'cessarily involved its 
eon-itleratioM and determination, it will not he concluded.” 

oo. A n'-icrvation ofany matter lor disposal in a future 

suit i< nor as such hindin^ on the court 
tryino- tin* snhs(‘(pn‘nt suit. 'Flius in Wat- 
soH V. the Collector of Raj-I^halnjef '^ the 
|().in'‘r suit was disinisstti, because the 
(videncii of the p!aintiH'’s riyht to sue was 
not |)rodnc(doii tin* date fixed; but the 
df‘(‘i-ion \\a< ace.»m|)anied w itli a direction that the order W’as 
inn intended to har the plaiiitilU from j»roc(*(.‘dini; as if that 
aciimi had not hc('n hronnhi. Not w'itlistaiidiiii; the ri'servation, 
the II icli ( oiiri held the ^nhsetpicnf suit harred, and tindr 
IjoiaUliip- idolv the <ame \ iew on appeal. Sir J. W. (^dvile, 
in deiiNcriinj. their Kor«i^hi|i*s decision .said — “ W'e have not 
heeii referii'd to :uiv eu'C, nor arc w(* aware (d any authority 

* 9 ^ 

which '‘aneiions tin* exercise iiy the conntrv ('onrts of India of 

* 

that power uliieli (^Oort's ol icpiily in thi^ country occasionally 
exerci-c, ol' di^oii--in^ a suit with lihcrty to the plaintiff to 
hrinir n fn*>ii *-10? hn* tln**arnc matter. .Nor i.s what is teclirii- 
(*allv kiiuun ill l^i'^Iand as .1 non-suit, known in thos(» courts. 
Tin ‘I'c is a pi 'iceedin;^ in those courts called a non-snit, hut that 
‘^■eins t(» b<* limifed f<i cases of misjoinder either of parties 
or of tlie matters in cimtest in the suit; to eases in which a 
material doeurnont has been rej^*eted because it has not home 
the proper ‘*ta!iip; and to ca'Jt's in which there has been an 
erroneous valuation of the sahject of the suit . . . • 

It has lieen aroiied that that decree not having been appealed 
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against in tlie original suit, ua<, at all <^v<miN, wlietluM regu- 
larly or irn*giilarly made, binding in tlie partieidar ease, and 
that it was not (!()m[)etent to lln^ lligli ('oni't in iliis suit to 
question its pri>|)riety. Tlieir LonNIiips are not disposed to 
take that view. Wiflionl laying <hiwn positiv(dy, iliat in no 
case conld sueli a reservation he ])rnperly matie by a judge in 
one of the Indian ('onrts, they tliink that it \va< o[>en to the 
Iligit (v’onrt to (‘onsider tin* propriety of tin* r»''ei\atien/' 

In Mohan hal v. Ram Z^m/, ’a suit for reeovcry nl‘ a liond 
and for some money paid in exe(‘ss of tin* amount din^ on it was 
dismissed on the ground that a (*(*rtain amo:iiit <hu* on the 
bond remained unpaid. On app<*:d l>\ delcnidaiit the Lower 
Conti held that a still larg(*i >nin was payal)le, hnt the High 
Conti s(‘t aside that older on the ground that the defemlant 
had no right of app(*al Irom the original decrois as it wa** in 
his favor, expressing its regret “that il the parti(‘s are again 
ohliged to come into Conn the aceonnt most l>e taken ag;iin/* 

A Mihse(|Uenl stiir, Tor fresh aeeoiinr uas h(*hl barred how- , 
ever, the (diservations (d‘ the High tamrt in the fortner suit 
lieing treated as mere olalvv dicta, vvhicdi as observed by 
Straight .1., could “havt* no ftirce or (dlec*! to alter tin* 
legal rights and disabilities of the jiarties/* Oldfield, J. 

fniih(*r said— “ Ol)vion>lv tho>e reinarU eannot amount to a 

« 

jndi(*iid ileterinination that the aeconnts might he rc*-opened, 
Ibr that was a point whieh could only he dett*rmined jiidiciallv 
at the hearing of anv Iredi suit vihich might lie brought and bv 
the Court deciding Mich suit.” In *)>nhh IaiI v. such 

a reservation in a decree \va< treated iiy a Full Beneh of the 
Allahabad High Court on a review ol tin; pii./r decisions of the 
Conit,'^as having been without Juri>dit tion and in excess of 
the powers ve.sfed in the Jndgt -« in India, and therefore a nullity. 
In lliat case, tin* plaintiff > claim to a third share of the laud 
sued forintlu* former suit was con>i(lered prov(*d ; but the entire 
suit was dismisM*d, with a reinark in the decree, that that 
order wamhl not prevent the plaintifl' from instituting a suit 
lor the one-third; and a suh^eipient suit Ibr that one-thiid was 
held haind hy the fininei dismi'>al on the ground of res judicata. 
In I dmi V. SiliV" in the fortner suit tin* eluini lor redemption 
was tiisniissed on the ground that the plainliH' had no locus 
standi while the mortgagor's mihs \Yere alive. In the judg- 
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iiieiit there \va« a remark that if* the Miid smis did not claim 
redein|)tion within three year;?, the plaintiff' would be able to do 
tluit. A subsequent suit after three years was held barred on the 
orouud oi res judicata ^ but chieffy on thegro\md that the remark 
was not embodied in the decree, and was rather thrown out as a 
suooestimi than recorded as a part of the final order in the 
ea*e. 11iis case was much like that of Avala^ with the excejition 
that in this the dt*cree was not amended so as to embody the 
remark about the reservati^m as to the subesquent suit, as was 
done in Acntd^s case. 

. It is not neeessarv to constitute a decision in a suit 

DiriMoii to lie 7r.v jadicnta^ that (‘vidtmce should havi‘ 

vatu ik'imI not lia\c iieeii recorded in that .suit and the deci- 
limi passi'd on cvi- p jj^sed on the evidence. 'I'hns it was 

often held that a (h*ei^it)n under Sec. 118 

ofihet’ivil Prncedure (’ode t»t would he jndicalu. 

In Mttfizooddirii v. A uKfoddtr/it ' the plaintiff’ laih‘tl to produce 

evid'Uice on liie date* fixed, and th(*re lieino nothino* else to 

Mipport hi^ ease, the (’ourt dismissed the snit, and in ti suhse- 

(jueiit suit, Alt', .luslioe Aiuslie finally held, that the Court 

W'hicb made the decree of dismissal “ heard all that was 

laid before it l»y either party, determined the snit on the 

materials then In fine i^, ami made such a ticeree as is an 

esto|u»el nmler See. L! of Act VIII, of 18o!t.’* In \'vnkata- 

chalfiiH V. MnluiliiksIniiitiinnaA" a decision under See. 148 

id t!ie (’ivil pKiceilnre ( ode, lN*Vd, was ludd to constitute res 

judicata^ .Muttu^ami ANvar and rarker, JJ., said— “The 

• • 

plea (of res judicata) no douhr ordinarily presupposes an 
adjudication on the merits contradi^tinffuished from an 
adjudication of whicli the .*ft’ect consists in suspending' 
tbe light of action until a certain event occurs or for 
some time. 1lic counsel for the appellant overlooks the 
fact tliat tliere may lie a statutory direction that in case 
the plaintiff' neglects to* produce evidence ami to prove his 
claim as he is hound to do, the (Juurt do proceed to decide the 
suit on such material as is actually before it, and that tlie deci- 
»iou so pronounced sliall have the force of a decree on the 
merit’^, m>fwithstamiiiig the default on the part ot the plaintiff. 
We are oi opinion that Sec. 1 4S contained such direction. 

. . The giouiid of decision iimh r that seciiori is not simply 

lliat there wa^ dclaiilt, Iml that there were lie iinuits proved. . 
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. . It (the section) directed that the Court mioht |»rocie(l to 

decide the suit, notwiilistauding the dehmlt, c()o>titutiii}i thereby 
the decision on the imperfect rnateriul on tlie lecord into a 
decree on the merits which under Sec. Id would !)ar a Miir,” 
The same has been held in re«»:ar(l to (hci^ions under Sec. loS 
of the Civil Procedure Code. J<s77. tin* laiignaoe ot which 
identically the same with iliat of liuj |)reseiit Code. Tlius iii 
JCartick ijkatnlra v. Sridhar Manfinl''" Mr. .Iu**tiee rorienliaiii 
in deliverinu the deci'^ion (»f a Division Bench oTihe I’alcuUa 
High Court said, — “Tin* plaiuliH*'^ liavim^^ Tailed to adduce 
evidence, ahicli it was incuiulieut tipou them to do, die .'uit 
was dismissed ; and luu-it la* held to have been tlisuiis^ed (Ui the 
merits.” lii AnnHichdlit v. P<iuchann<l(uit^ Sir C. furuer, 
C. J., and l•raudt, J., held tliat a ileei^ioii under S'-e. 158, 
Civil Procedure (aide, 1877, as t(» a plainiiH inU bavins 
been adopted, was /cs /itflicafa in a ^llb^en^n•nl suit a^ain>t 
the next revi.Tsionei.' The rule of a o’meial apjdi<-a- 
tion, and aided upon in othei eoiintiies aUo. 'rhn> in 
Ijifon V. Periu Mauujuchivimf the Toriner snil liad 

hee!i dismissed on the nu‘ril> witliont lakiim evidenci* and 
the dismissal wa'^ held to eoii'tiMiie rvs /iidicutu/ In 
France also such decisions are disiiujL; tiished Ikmii les 
Vicnts ivdut-diiii droit, thiMi;:li the distineiifin appeals lo have 
lieeii iifnoredin some early laws there. Sp(*akin‘A ot iliein as r eally 
definitive, Lacouihe says: — “ rell,x i‘«7A.v gni rimdumue' t 
unv partir fftufr (ravotr pnfdtiii nur /derc f'til nnc 
cation gurlcongur ; ce n rsl pas rn (ffrt tnu ri'sirrv du drntf dc 
prodnive la jd^ce on de fournir la jusiifivation, v'vst scah ment 
Ir motif d'nnr ctadumnatiou defimtit.’^ But of eoni>e it is dil- 
fereiil with decisions that reserve the rights oj |).olies, or .sc 
barnent a slatuvr guant n * presuit on t it l\'tat, and thus are like 
the judn;uKmts id non-suit in England. 
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unit rooml e» thr |»;»rtu*ulur laii U ••Unmol l»y him, hml tilt-l an i’Xtnu’t 

ini: i.« i la* whnh' lioMiii^'. mi'l tlio (’‘‘uri uu'. tltu-' unahh* to '.iiy ulmt tin; 
rt’allN i la 
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57. A decision in a former suit in arcordann* with an 

DecUioii in accor- of the arbitrators, to whuin the mat- 

ilancc with arbitno ter should have* been referred, would be 
tor s award may br ’ such an award having, as 

rr^jwheata, observed by Mr. .lustiee Htdl in Llujfd v, 

Barr'^\ a same legal effect as the vi*r<iiet of a jury and jmhA- 
meiit thereon under an is-iue strictly tnade up.*’ Tlie same was 
held \\\ Bcqus \\ Kaup/iftas; “ and Mr. Herman speakin;^ of 
the law of the American Courts says, ihat “a jiicb^mcnl on an 
award is to all intents exactly of the same forct* as a judgment 
on a verdict.*' Dr. Higehiw in his work on Estopixl says,"'* 
“ The award of arbitrat<)rs under an ai>re(*tnent wdiieh does not 
oust the jnrisilietion of the courls, if final and regnh.r, is 
conclusive upon the parties in respiet of all (|U(‘stions properly 

hi'oimht before and eonsid(‘red bv tlie arbitrattus 

'file uNuirds of releie(*s under appointmimt (d the Courts, after 
tlu‘ award has heen eiiUacd as a judgment of roio ls, are hiiiding, 
it si'euis, iipiuithe sanu* footing a> ordinary judgments, ” Mi. 
llerinaii Says, “an award ordinarily has ihefort^e t)f a jndgiiient 
and concludes the jiarties from litigating the matters suhmitled 
to tin* arbitrator.'*, on any siibs(*ipi(‘nt occasion; and vxbeii 
till* sultmisvion is ac(piiese(*d in bv liotb ilie parti(*s, has as to 
liieiii llic (‘fleets <d’ a final judgment. I’lieir jurisdiction 
is an exclusive jurixlictioii created by tin* parties, and it 
cannot lie ^bu\^n that ibey proeeoded on a mistake, nor can the 
awai’d be impeached al nf\si pritfs Idr coirnption. Buf it ma} 
be shown that t!ic arliitrators have e\c(*eded tlicir juri^dicrioii, 
and adjudicated upon mattersiiol snbmillcd to tliem”-," Mr. 
Black savs furtlier that “if tlie award is made conditional 
upon a paMiieiit or |a‘rfonnauce, the condition must be fulfilled 
before the character of fiualifv will attach. But otherwise it 
is conclusive whether performed or 

58. The (jiiCstion ui regard to the force as res judicata 

,1 . of a d<*cision on a comnrornise or confession 

JicciMoii on compro- , , * i- * n i • i » • i * 

ini^t* or confVasiou has Hot Vet iiecu judicially decided in tins 

h res jtf only country, and there is a conflict of opinion 

in ca»e of dismUsal about it in the English and the American 

^^*‘”**’ Courts. The English Courts hold that as a 
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p;eneval rule, such a decision does not operate as res judicata. 
4^hu8 in Jenkins v. Robertson, l.oid Roniilly said — **Res 
judicata hy Its very wonls means a matter upon which the Court 
has exercised its judicial rniiid, and has come to the conclusion 
that one side is ric:ht, and has pronounced a dcci^ion accordiiiii- 
ly. In my opinion, res jndlmla signifies that the Court has, 
alter argument and consideration, com(* to a decision on a con- 
tested matter.*’ Mr. Black '’ also observes that wdien a judgment 
or decree is rendered by consent, oris the result of com|)romi$e, 
it cannot be admitted uinlei tbisdes(;ription.’’ In iioncherw Vhni- 
/o//,’“ a judgment ciit(*red by confession, belore the fixing of 
isMics, was held not to be conclusiv(‘ of t!)e facts on which tiie 
plaintift**s claim \'as based; and ood, V. C., said, that in the 
(!ase of a c(inipromi>e, “the defendants are supposed to say 
‘we thought It not worth oiir while to try the <|nestion, and we 
therefore did not rai>c the. issue ’ .... Thev submitted 

and paid dauiago (for the inlriiigeinent of a patentj and co-ls, 
p^>s^ildy becu»ise tliey might havt* bei’ii unwilling to give over 
working or iucui the e\pen^e of litigation.” 

An exeejition appears to he made in cases when a suit is 

tlistiiisseil on a coinprtonise. Thus in Kronpnnz v. Kronprinz^'^ ' 

atid in //eZ/fo////,'*’ the dismissal «d a suit, on a comprotnise 

between the parties, was lield to constitute res judicata. The 

American Courts miudlv take the same view even in cases in 

« 

which a deciee i> givan on a compromi-*e or confession. Thus 
in i'liamhvrluin v. the AlassaehuM ts Supreme Court 

said, tluit it could make no ditt’erence, that the facts or some 
of them had been agreed to by the parties instead of being passed 
upon by tlie jury. In Jlank of {'omnnmwialth w Hopkinsf* 
Chief .lusti ce Holiertson slid, lliat it had lie(|uently been decid- 
ed in that Court that “ the legal deduction from a judgment dis- 
missing a suit agreed was that the parties had by their agree- 
:nent utijusted the subjecl-iimtter of controversy, and that the 
legal effect of such u judgment was that it would operate as a 
bar to any other suit between the parties on the same cause of 
action.” In Gifford v. Tkornf' the New Jersey Supreme Court 
said, that it was immaterial ** whether the decree was obtained 
by coiiseul or by a decision of the Court upon the |Kiitits in 
Controversy.” The coucliisiveiiessof ajmlgment upon the rights 
of the parties does in nowise depeini upon its form or upon the 
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fact that the Comt inve'^tioated or deciiled the lej^al laiiiciphs 

involved. A jud}»;ment l)y dt'faidr <.r upon confession i< in its 

nature just as conolnsive upon the riolits of t he parties hefore 

tne Court as a jndtfokeiit upon demurrer or verdict. In FIrt- 

chcr V. HidmcR^^^ it was even held, that a jiulgment would hind 

those on who^e compromise it wa^ passuh e\en though the 

pleadings would tuO liave autliorized it in a contested ea<ie. 

Mr. Black citiim a number of American (h^ci^ions lavs down 

hroadly that judgment ent<*rcd upon (oiiressi(ui witlioul 

action 1?= as conclusive as any other judgment, and is ecpi.dly 

protected against collateral attack or inipcsiclnuent ’ ' ‘ and 

adtis that *• the majority of cases in this eonntrv hold that a 

judgment is none the less ert’eetivc* as a har heeause its merits 

were determined in wlioh? er in jniit. I)y the agreeimnit of 

the parlies. The view of the English ('onrts is also 

maintained hv some <if the Courts in the I niicMl Srat(*s; and 

* 

Mr. Black admits that •* perhaps the (Stopped. ereat(*d hy sneli a 
judgment ought rath(»r to he rested on tint voluntary undertak- 
ing of the parties to aindtf hy tiie nsnit than on the stric^t 
piineiple res jnflicaiay' Hv(*ii in this cMUintry, a finding on 
an issue as to title in accordancti with Secs, t) and JO of the 
Indian Oaths Act 1873, lias been held not to he 7’. .v ]U(itcat(i \\\ a 
>utis<M|oent soil. 1'hns in hesltava v, Riulrau^^^^'' Sir Cliarlcs 
Turner, C. .1., and Kinderslev, •!., said — “ the terms of the Act 
indicate lliat the party <,•on^ents to h(? hound only in r(*8|)ect of 
the subjeci-inaller of the pending proceedings. A party may he 
willing to risk so much on the eoiiscience of his opponent. Il(‘ 
knows what, at the outside, his loss will he, but it would be iiii- 
reasoiialdi* to Hiigge.Hi that Ik* should liind himself liirlher than is 
iieee'i^ary lor the <leei>ion (d the pending 'iiiit, and as w'e have 
said, we doiTt niiderstaiid that tin* law (*ompe|s us to hold that 
lie is hound to a great(*r extent/’ 

59. A decision to constitute rei judicata need not 

mav be Specific and express, but merely by 

re$ judicata even implication. Ill liamkris/mn v, Vifhal, 

ihou-h not gpecific Me, Justice Farran held, that a decree 
•nd expreu. 

necessarily involved a findin/; 
on an issue in the affirmative, even though there was 
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no specific findinjSf on it, would be res judicnta as to that 
issue in a subsequent suit. In Peri-ins v. fVnIker,' the 
action was for slander, in respect of the theft of a certain 
cloth. The defendant pleaded lite truth of the slander, 
but a former decision against tlie defendant in a suit for 
that cloth was held to be conclusive both as to the title to 
the cloth and as to the plea of truth. In Fau^/if v, 
Fau^fif,' a iudgnieiil establishing tlie dispositions of pro- 
perty under a will was held to establish the testator’s capa- 
city to make a will. In Brady \. a judgment for 

jtlaiutitrin forcible entry and detainer wa«; held to establish 
the plaintiff’s previous possession. Dr. Bigelow says’ broad- 
ly that it isa well-establi'hed rule, “that every material fact 
involved in an issue must be regardt'd as determined by the 
final judgment in tin- action,. so as not to be a subject of trial 
in any sub-iecpient proceeding bet ween the same parties.”’ 
Mr. ilermaii citing Uirtgley v. Stillwell,' no doubt 
observes , that the rule of res judir.nfn does not apply to 
points that can only be argntneniatively inferred from the 
decree. Indeed it was said evett in the Duchess of King • 
slons eM.vethat “ a dccisiott is not evidence ofatiy matter to 
be inferred by argument from the jttdgment." But as pointed 
out bv Dr. lligelow,' •• bv the words ‘matter to be inferred 
by ar<;*iiinent tVoin tUv |iul^inont/ the Court clearly meant 
matter which was arijuuble, ami not a certain ami necessary 
infere.'ice from the judgment. .Matter of the latter kind 
clearly is within a judgment .... a former judg- 
ment or verdict is conclusive of’ all ni cessary inferences 
arising from it as well as of the matters actually in issue. ” 
Mr. Freeman also observes'" that “ we may argue from a judg 
ment, and if the argument is so cogent that a particular 
conclusion cannot be avoided without denying eftect to the 
judgment or denying some premises essLUitial to its support, 
then the judgment snpp> rts the conclitsion beyond further 
confrover.sy. If, on the other hand, the judgment merely 
tends to show that the existence or non-existence of a fact 
is highly ])robablc or highly improbable, itis not concin.sive 
re.spectingsuch existence."’” fhe .Massachnssetts Supreme 


9 lU Vi U4 

» T’. \>a. *‘1 
11 g K»toj) iC. 
* 37 Mo 

^ ll«rui Co.um 


’* Pray r ID ger.tan, V>h N. Y. :151. 
F.-. Jiul 4 7. 

'> 'cwAl'.r Hohhm«. IW Maa*. )(*4. 
T.’ mBlo r, Tur.Mt. Al*, iFTR. 
K'»'U r. .Mutlcit, OS Iowa, 

Wab'or \V»hlO. 71 111. :»1»V 



S0.] A DKCISION BY IMPLICATION MAY BK BBS JCOICATA, 129 


Court has expressly held that — “ It is allowable to reason 
back froih a judgment to the basis on which it stands, upon 
the obvious principle that, where a conclusion is indis- 
putable, and could have been drawn only from certain 
premises, the premises are equally conclusive with the 
conclusion. But such an inference must be inevitable, or 
it cannot be drawn. In Alison's case}' Sir G. Hellish 
said that a judgment ** is also 'conclusive with reference to 
the grounds of the decision, provided that from the judg- 
ment itself the actual grounds ol the decision can be 
clearly discovered.” 


It has likewise been held in several cases, that ‘*if 
a judgment necessarily determines a particular fact, that 
determination is conclusive, and requires the same fact to 
be determined in the same way in all subsequent actions 
between the same parties,” and that a fact is necessarily 
determined to exist or not to exist, if its existence or non- 
existence is required to support the judgment rendered.” 
The Alabama Supreme Cuurt has held in a number of cases,'-’ 
that to be a bar, it must appear that the fact claimed to have 
been decided ** wa« essential to the finding of the foriper 
verdict.” In Hass v. Taylor,'" the Court said, “it is only 
of those matters which as premises, enter into and uphold the 
judgment (the judgment being the conclusion of the syllogism), 
and connected, qualifying matters, which, if produced, would 
change or impair the legal force and effect of the cause ol action 
itself on which the judgment was rendered, that the judg- 
ment pronounted becomes conclusive.” This was cited with 
approval in Liddell v. Chidester,''’ in which a decree in a prior 
suit for the balance of a month's wages was held to bar a con- 
tention as to the engagement of service being an annual one ; 
Stone, C. J., observing that “ it was indispensable to plaintiff’s 
right of recovery (in the former suit) to show that by the terms 
of the contract his wages were due in monthly instalments, one 
instalment of which had matured.” The same principle has been 
recognized in other States also. In Washington Paxket Co. 
V. Siekles^'^ the Supreme Court of the United States said: 
“ If the record of the former trial shows that the verdict could 
not have been rendered without deciding the particuhir matter. 
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it will be considered as having settled that matter as to all future 
actions between the parties.” This decision was cited with 
approval in Hainet v. Flinn.'^ Thus if a party is entitled to 
property only by virtue of itsdevisie to him, a decree distri. 
outing it to himis conclusive of the devise and its validity.®" 
In Langendyck v. Burham$,^' it was held that a decree 
for possession of a property would in a subsequent suit 
between the parties for the recovery of its profits be re$ 
judicata as to the plaintiff’s right to recover possession, 
and therefore also of the right to recover the profits, except 
when this latter right should be contested on some ground 
supervening subsequent to the decree for possession, as, 
for instance, on the ground that the defendant did not 
continue to be in the possession of the property.®-' But a 
mere affirmation in general terms in a suit of the plaintiffs 
rights based in some measure upon certain documents, will 
not be conclusive of the genuineness of those documents 
in a subsequent suit, when their genuineness w'as not put in 
issue in the first suit. This principle has been recognized 
in a number of case.s in the New York State.-’ It is cer- 
tainly not sufficient that the judgment should contain 
merely a finding which may have some bearing upon a 
point in issue, or some observations applicable to such an 
issue, which do not directly determine it, and, as 
observed by Sir Richard Couch, C. J., in delivering the 
judgment of a Division Bench in Shib Nath v. Nubo 
Kishen,'* “any opinion which he (the Judge) may have 
incidentally expressed cannot be considered a finding upon 
the issue, so as to make his judgment in the former suit a 
determination of the cause of action in the present suit.” 

Nor does the effect of a judgment depend upon the 
reasons given for it, or upon the circumstance that any were 
or were not given.®’.' In Aukhil Chunder v. Shib Narain,'‘^ 

$ In Makom§d Momin v. Lutafui l*iX‘h, J., in tleliverinpr the jud|r- 

raent of A DirUion Bench of Calcuttn High Court, oWtvciI that no opinion which may 
have been expresaed in the judgment of the Ixiwcr Court (adTeree to the defendant) in the 
case which is now before un, ami which iia» lieen altogether dismiMed, can affect the 
deiendaut*H righto in any future litigation which may ari«e between the paitieB.*' This 
was, however, a mere diWaw, the fiouit actually ilecideif being that the defendant 
cannot appeal against a judgment of disinistial of the suit, even when the judgment 
eontains some opinicMis adverse to the ilcfcndaiu. 

It 19 Am, St, l«p. 1 Betoeu r. Stats. 103 N. Y. 1 

^ Qyscawood v. Murry. » Minn. Hrmd* r. E*tsy. U Am. 8t. Bsi). 411. 
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Norman, 0. C. J., in delivering the judgment of another 
Division Bench, observed that '* no part of the reasoning on 
the findings offset which have induced the Court to come 
to its decision are binding as between the^ parties further 
than for the purposes of the particular decision.” The point 
actually decided in this case was, however, simply that 
where a claim for enhanced rent for a certain year was dis* 
missed on the ground that the defendant was not liable to 
pay enhanced rent for that year, but the Judge also express- 
ed an opinion that the tenure was not protected from 
enhancement, that opinion would not be res judicata in a 
subsequent suit for enhanced rent for another year. Mr. 
Freeman says : — “ In ascertaining whether a particular matter 
has become res judicata, i\\c reasoning of the Court is less to 
be regarded than the judgment itself, and the premises 
which its existence necessarily affirms.®"'"’'’ Nor will the 
reasoning and opinion of the Court upon the subject, on the 
evidence adduced before it, have the force and effect of a 
thing adjudged, unless the subject-matter be definitely 
disposed of by the judgment."'' 


Decision on a matter 
may be rei judicata 
even when not 
embodied in the 
decree. 


60. A decision may operate as res judicata even 

though it is not embodied in the decree; 
and the judgment in a suit is often 
looked at to discover what issues were 
decided in the suit and in what way. 
On general principles, Savigny appears 
to have maintained the contrary and to have affirmed as a 
general T autorite de la chose ju^ee ne s' attache 

qu'au disposifif du jugement. The correctness of this maxim 
has, however, been strongly denied by a number of Jurists, 
who contend that the doctrine of res judicata with such a 
limitation will not satisfy the social requirements for which 
the doctrine was established. Lacombe says, — les auteurs 
et les tribunaux qui ont proclami en principe cette restriction 
n'auraient jamais pu Vappliquer rigou reusementhla pratique, 
et qu'ils ont du, tout en la maintenant en theorie, y apporter 
dans t application des dirogations sous le nombre et VimporU 
anee desqueUes elle dispar ait presque compldtement'. . . . 

Aussi n'y a-Uil point d auteurs qui ne reconnaissent qu'il 
faut eonsulter sois les motifs, soit mime les autres iliments du 
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jugements et de la procedure, pour preciser la pensie du juge, 

hrsqu'elle ne ressort pas dHune manure assez distincte du dis- 

posittf seal, et c'estce qu'ils exprim cat endisant que les motifs, 

quoique n'ayant pas Vautoritc de la chose jugee, doivent Hre 

consultis pour I' interpretation du dispositif.^' After referring 

to several cases in which a suit may be decided on different 

* 

grounds, and bur a different subsequent suit in each case 
according to the ground on which the decision was actually 
based, and pointing out that the dipositif gives only the 
result, and not the ground of the decision, Lacoinbe conti- 
nues : — “ G'est done aux motifs que Von nttribue dans certains 
cas r autorite de la chose /«//('«. Mais pourquoi nlors poser un 
principe thvorique et le dementir d cheque pas dans la 
pratique ? Pourquoi enoncer une rhgle et se donner 
le plaisir de In drtruire ensuite piece a pihee. Et, ce qui 
est plus grave, oh s'arrcter dans cette sMe de derogations 
apportees a la regie posee, et comment distinguer ceux des 
motifs auxqueLs t'on doit nttrihner t autorite de la chose jugee 
et ceux auxqueh I'on doit Ut denier .... Or, tons les 
points que les juges aurnnl ainsie dti decider, cest-a — dire 
lexistence ou la denegntion de chaque rapport de droit, et la 
legitimiti' des consequences qui en sont deduites, jouiront ega- 
lement de f autorite, de la chose jugee; que 1' opinion du juge 
se tr Olive exprim^e dans les motifs ou dans le dispositif, qu'elle 
ne results meme que. par deduction implicite, mais n^cessnire, 
du contenu du Jugement, peu importe,*'^- 

There is no rule in England or India requiring 
that the findings on all the issues in u suit must be embodied 
in the decree, and, in fact, it will under the present practice 
be wrong to frame a decree so as to embody them in it. 
And the Courts have in both the countries taken the same 
view of the binding character of the decisions on the issues 
in a suit that are not embodied in the decree. Thus 
Pearson, J., considered it as decided in Robinson v. Duleep 
Singh,”.* “ what really needed no decision at all. 


t lu JUphimsoH V. Sim^hy Limi Jutttk'c naid : — **The learned Judge 

(Fry, J,), ww inaccurate in thinking that he wuk K>unil to look or tliat he waf entitled to 
lot)k at the isKuoa without rcgaitl to the pleailinpt or the order directing the iesuea, without 
reganl to the mcnic in whicii the decree afteraanb tiealt with them. The iaeues are only a 
proceeiling in a cauee iw the i^urpnee of a«c<*rtaining a fact for the guidance of the Co^ 
in dealing with the right; and what determines the nght between the paitiee is the decree, 
Mkd in Older to determine what the decree really decidos it is emential to see what were 
the rights which were in dispute betarcen the (lartieM aud which were alleged between than. 

. . . U appears to me that it was absolutely eeaential in order to arriee at the 
meaning of the issues to ascertain the meaning of the findings of the jury as they were 
understood and accepted by the Oourt which <lirceteil the jury to enquire them,** 
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that if a decree of the Court is capable of more than one 
construction; you must, in order to ascertain what is the 
proper construction, look at the pleadings in the action to 
discover what was the issue which the Court intended to 
decide.^ In Ho%utoun v. Sligo,^^ the same Judge looked at 
the pleadings in another suit to ascertain whether the issues 
in that suit were the same as those in the suit before him. 

In India, even prior to the Civil Procedure Code of 1877, 
it was held directly in EnaetoollaU v. Ameer Buksh,^^ that a 
decision on an issue in a suit in order to constitute res 
judicata, need not have been embodied in the decree in 
that suit, Markby, J., pointing out that their Lordships of 
the Privy Council when they delivered their judgment in 
the case of Soorjomonee Enyee*' had not the decree before 
them, and neither in that case nor in Krishna Behary Roy^” 
c:>nsidered it necessary to look at the decree. Under 
the present Code, the majority of a Full Bench of 
Allahabad High Court held in Jamnit-un~nissa v. 
Lutfupnissa,^'^ that ** it is the former decree explained by 
the light of the pleadings, which must be looked at in order 
to determine whether the plea in bar is a good or a bad 
one;” and there was nothing against that view in even the 
dissentient judgment, which turned on another point. 
Their Lordships of the Privy Council have held the same 
repeatedly. Sir Richard Couch, in delivering their Lord- 
ships* judgment in K(di Krishna Tagore v. Secretary of 
State for India,*" said: — "In order to see what was in 
issue in a suit, ur what has been heard and decided, 
the judgment must be looked at. The decree is only to 
state the relief granted, or other determination of 
the suit. The determination may be on various grounds ; 
but the decree does not show on what ground, and does 
not afford any information as to the matters which were in 
issue or have been decided.” Referring to that decision, 
Riwaz, J., in delivering the judgment of the Full Bench 
of the Punjab Chief Court in Narain Das v. Faiz Shah,*' 
said: — "We feel no difficulty in holding that a decision 
on an issue may be final . . . and res judicata, though 

not expressly embodied in the decree.” And not only the 
iudgment, but even the proceedings in the former suit may 
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also be looked at. This has been expressly recognized in 
Hurry Behari v. Pargun'^^ and a host of other cases ; and 
recently, in Ramireddi v. SubbareddV* Sir Arthur Collins, 
C. J., and Wilkinson, J., quoted the observations of Sir 
Richard Couch with approval." Lord Hobhouse also in deli- 
vering the decision of their Lordships of the Privy Council 
in the recent case of Jagatjit Singh v. Snrabjii Singh,** 
speaking of the doctrine of res judicata, observed “ that 
when a decree simply dismisses a suit, it is necessary 
to look at the pleadings and judgment to see what were the 
points actually heard and decided. The decision in Indarjit 
Prasad v. Richlia Rai,*'" is not against that view. In 
that case, the decree gave the plaintiff an unrestricted 
right to the property claimed by him, but in the judgment 
on which that decree was based, it was stated (the finding 
apparently not being a finding on any material issue in the 
suit) that the defendants were entitled to certain rights in 
respect of the property decreed to the plaintiff. Sir .John 
Edge, C. J., and Knox, J., said that decree as it stands is a 
decree unlimited as to the now defendant’s possessory right 
and title, and it appears to us that when there is an apparent 
conflict between a decree which is specific and clear in its 
terms and a statement of fact in the judgment upon which 
that decree was based, which, if material, was inconsistent 
with the decree, we must pay attention to the decree as it 
stands in preference to the statementof facts. . . . The 

decreeand not the statement in the judgment must be taken 
on matters which are material to the final determination 
of the Court on the subject ; otherwise you might have 
a man lawfully in possession under a decree declaring 
his title to possession and you might have his 
opponent still entitled by reason of a statement in the 
judgment on which that decree was passed to question the 
title of the man in possession.” But the learned Judges 
expressly admitted that they had “ no doubt that in every 
case where the application of Sec. 13 is in question it is 

ti In yurasttmnM v. Kanaka,** lanes miil Muttusami Ayrar. JJ., said that the 
words * finally decided ' apply not to the expression of opinion in the judgment, but to 
what has decided by the decree," but the opinion thus expressed was not 

neofissary for tbs decree, and what was decided was that an appeal would not lie against 
It, and l^t an apprehension of iu operating as resjudiesta in a subsequent suit was not 
right. 
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not only necessary to look at the decree but at the 
judgment. . . . There are also cases in which the 

decree possibly alone could not be understood without an 
examination of the pleadings, of the issues and of the 
judgment.” There was no reference, however, to the plead* 
ings in Kaehar Ala Chela v. Oghadbkai,*' in which a decree 
was given for mesne profits up to the date of the suit at 
Rs. 700 per annum, and also for the period of the pendency 
of the suit. In execution-proceedings taken for the deter- 
mination of the amount of the latter, the defendant claimed 
deductions on account of the Government assessment and 
local cess paid by him and also on ' account of Vero and 
Kharajat payments. The District Judge was of opinion 
that to investigate those questions would be to go behind 
the decree, and held that the mesne profits from the date 
of the suit must also be determined at Rs. 700 per annum. 
But the High Court held the contrary, and Sir Charles 
Sargent in delivering the judgment of the Court observ- 
ed, that “it cannot be said that that was determined by 
the decree. The defendant’s case on that point would 
have afforded no proper defence to the suit as a suit in 
cjectnuuit .... The details of the item of Rs. 700 
allowed by the Court as the annual mesne profits of the 
lands, are not set forth in the judgment of the Court, and 
it is, therefore, impossible to say that the right to this par- 
ticular deduction claimed by the defendant was adjudicated 
on by the Court.” 

61. In England and the United States of 'America, 

Adu,iw.biiitv of ex- according to the best and recent autbori- 
triuiic eridence for ties, it IS quite settled that ” extrinsic 
determiiiing the evidence, when not inconsistent with 
matters decided in the record and not impugning its verity, 
t e ormer suit. admissible for the purpose of identify- 

ing the points litigated and decided in a former action 
between the same parties, when the judgment therein 
is set up as a bar or estoppel.'”’* It is admitted that 
” parol evidence is not admissible to enlarge the estoppel 
beyond the limits of those points or questions which, from 
the face of the pleadings, night have become the vital 
isaue in the former trial,”*” nor to contradict the averments 
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of the record of that trial, though the averments may be 
explained when ambiguous and made specific when general, 
but only in cases in which there were a number of issues, 
the finding on any of which would warrant the judgment, 
to show that the finding was upon one rather than another 
of those different issues/” This is usually justified on the 
ground of the admission, under the modern systems of 
pleading and procedure, of general declarations and general 
pleas, from which it can seldom appear what was the exact 
matter in issue that was adjudicated upon in the former suit. 
It is said the modern mode of declaring in most general 
use is to insert several' general counts, and when in such 
case the general issue is pleaded, a vast variety of different 
claims may be put in issue and tried . . . When such 

a judgment is pleaded in bar, it seems to be liberal enough, 
and going as far in support of a judgment as- experience 
will warrant, to consider it as primd facie evidence of a 
prior adjudication of every demand which might have been 
drawn into controversy under it, leaving it, like other 
primd fade evidence, to be encountered and controlled 
by any other competent evidence tending to show that 
any particular demand was not offered or considered.”’’ 

The Indian Civil Procedure Code expressly enacts that 
a distinct finding shall be recorded on every issue, and 
the question of the admissibility of extrinsic evidence can 
arise here only when a Court does not comply with law, 
and records only a general finding. The question as to 
whether extrinsic evidence will be admissible here in such 
a case appears not to have come yet before the Courts ; 
and there is certainly no authoritative ruling on it. The 
real difficulty that can arise in such cases is only as to 
the construction to be placed on the general finding. 
And there is a conflict as to that even in the United 
States, where naturally such cases are more frequent, and 
where the question arises in connection with the onus 
probandi as to the adjudication in the former suit. It 
has been held in several well-considered cases, that when 
a case is submitted to a jury, involving two or more issues, 
with evidence tending to sustain them all, and a general 
verdict is returned,, such verdict is primd fade evidence 
that all the issues were found in favor of the prevailing 
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party.'-- But this doctrine is opposed to some of the best 
authorities in tlie books, ’’ accoroingto which, “ if it appears 
from the record that several distinct matters may have been 
litigated, upon one or more of which the judgment was 
rendered, the whole subject-matter of the action will be at 
large and open to a new contention, unless the uncertainty 
be removed by extrinsic evidence showing the precise point 
involved and determined.”'’* It was thus held in Rogers v. 
Ratcliff ^ ' that a verdict upon a fact put in issue by a special 
plea was not conclusively determined, when there was by 
the same verdict a finding for the defendant ujion the gene- 
ral issue ; as the latter finding found the fact that the plain- 
tiff had no cause of action and consequently it was 
unnecessary to investigate the matter of the special plea. 

Dr. Bigelow says, “ where a decision presents twoobjec- 
tions, and is sustained generally, one of the grounds being 
a preliminary defect and the other going to the merits of 
the case, it is held that it will be presumed that the decision 
rested upon the former ground .... Still, where an 
answer in equity sets up various matters in defence, some 
going to the merits of the case and of Iters not, and there is a 
general decree of dismissal, the decree will not bar another 
action for the same demand because of the uncertainty 
whether it was rendered on the merits, unless the uncer- 
tainty were entirely removed by evidence.’”” In Sheldon v. 
Jidtvards,’' the Court admitting the rule that the dismis- 
sal of a Suit on a preliminary point before reaching 
the merits i.s no bar to another suit, said : '• An action 
is brought upon a draft before the days of grace have 
expired. The defendant answers : first, that the draft 
is usurious ; second, that it was paid; third, that it was pre- 
mature. 'file defendant being entitled to grace, the Court 
found such issue for the defendant, and the judgment was 
accordingly entered. Can any Court assume to say that 
the judgment was given upon one issue more than upon 
another, when the record shows it was given alike upon 
all ? Can it be denied that each of these issues was tried 
and adjudged ? What Court then can detract from the 
power or force of the consequences flowing from such 
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judgment upon the issues? It is stated that estoppels 
must be mutual ; that if these issues upon the merits had 
been found the other way^ and the complaint dismissed 
because the action was prematurely brought, there would 
have been no estoppel against the defendant from trying 
them again if another action was brought. This seems 
plausible, but 1 think unsound. It is the judgment upon 
the findings that makes the estoppel. If the judgment be 
one of non«suit, or in the nature of a non-suit, and the 
action be dismissed, nothing whatever is adjudged in res- 
pect to a subsequent suit. It is no bar to anything ; an 
action is brought on a draft, and the plaintiff, after 
evidence on both sides, is non-suited, judgment of non-suit 
entered and paid. The next day he brings the same action 
again and succeeds ; the former, of course, being no bar. 
But suppose, instead of a non.siiit, the judgment had been 
for the defendant upon the merits because he failed to 
prove the defendant's handwriting, it is equally clear that 
the judgment would have been binding and a bar, whether 
it was founded on the finding of a Court or referee or the 
verdict of a jury.” 

02. To constitute ren judicata, the decision must Imve 
Dpoisioii to Im> ivh been final, a term which admits of a variety 
iuiUraia miiM be of significations. In regard to its most 
finnl. ordinary meaning, Mr. Freeman after 

observing that no question becomes res judicata until it is set- 
tled by a final judgment, says, “ For this reason, the verdict of 
a jury, the finding of a court, or the report of a referee or mas- 
ter is not admissible as evidence to create an estoppel, before it 
has received the sanction of the Court, by passing into a judg- 
ment.^®’’ And in the United States the general rule is that a 
verdict or other finding not followed by judgment is not bind- 
ing,*® and though doubts used to be entertained about it in 
England, the rule there now appears to be the same.*' Dr. Bige- 
low in his treatise on the Law of Estoppel says, A preliminary 
decree or judgment, or a decision upon a motion in the course 
of a trial, cannot ordinarily result, if the case go no further, in 
precluding the parties from drawing the matter into issue again. 
The case must have gone to a complete termination,so that nothing 
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more is necessaryt for the purpose of the suit, to settle the rights 
of the parties or the extent of those rights.”"’’’ Mr. Herman says 
that “ a judgment or decree requiring the defendant to pay 
damages is not the less final because it requires some future order 
of the court to carry it into effect, although the amount of the 
recovery is uncertain, the nature of the judgment is definite and 
certain, and the amount will become certain by reference.'''' 

In Kelley v. Stan bery,®^ the Supreme Court said: “Be- 

cause a fitral decree might direct that certain facts should be 

ascertained in execution of such decree, it will nut make it 

interlocuturv ; nor, on the other hand, because the decree Kiids 

the general equities of the cause, and reference is had to u 

master to ascertain facts preparatory to final disposition, will 

it be regarded as final." This was quoted with approval in 

Arnold v. Sinclair"*'' by OeWitt, J., who further said : "in all 

the many cases that we have examined we find the general 

tendency to be as laid down in the Ohio case, — that if the 

matters and things to be ascertained after the entry of the 

judgment are for the purpose of carrying that judgment into 

execution, then such judgment is final. . . . We find it 

remarked in several New York cases that although further 

proceedings before the master are necessary to carry the decree 

into efiect, yet if all the consequential directions depending 

upon the result of the proceedings are given in the decree, 

it is final. Some future orders of the Court mav be necessary 

•> ¥ 

to carry it into effect. We are aware of the condition of the 
California decisions in this matter. Crowther v. Rowland- 
$on^“ was an action to declare certain instruments void. Find* 
ings were made, and the case was referred to a master to state 
an account. In the opinion appears a dictum to the efiect 
that the trial was not complete until the report of the referee 
was filed. This dictum is quoted and treated as a decision in 
Hinds V. Oage/‘‘ and Duf v. Duffy We do not under- 
stand that it can be laid down as a general principle that a 
trial is incomplete, and hence a judgment is not final, simply 
because a reference is bad for some purpose ; that is to say, the 
fact of a reference lieing had after judgment does not in itself 
determine that the judgment is not final. Nor do w.- think 
that .the California cases intend to so hold, although in some 
of the cases from that coart the principle is announced so 


** Kig.tvtOB. fiM I ** 

^ H«. Cmmm. fl. I 

IS Ohio. 401 . I •triCol. 
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generally and without (|uali6cation that the reader may be led 
to conclude that the court intended to announce that the fact of 
a reference after judgment in itself determined the non-final 
character of the judgment. But the case of Clork v. DunHam'"^ 
following Jams v. Clnrk,*'^ and the later cases, especially 
SJiaron v. ISharon,^" bring the principle nearer to what we 
believe is the correct rule, as we have indicated above. A 
reference after judgment docs not, per se, determine the character 
of the judgment as to its finality. It may be final, or it may 
be an interlocutory order, depending upon its facts. If the 
reference be for the purpose of e.xeciiting the jiidgmeut only, 
after the judgment has finally determine(l all the rights of the 
parties, then the judgniciit is final.” 

Tlie New York Supreme \’onil in Webbv, Bnckeleir'' 
said, ” Until final judgment i.- readied the proceedings are 
suliject to change and modification, are imperfect and incho- 
ate, and can avail notliiiig as a liar or us evidence, until the 
judgment, with its verity as a reeord, .»ettles finally and conclu- 
sively the (juestions at issue. An interlocutory order is not 
such a judgment. It is not a judgment at all.’’ The word 
* final * is often used as opposed to interlocotory : a judgment 
being called filial when it is sncii a.s entitles the party to obtain 
at once tlic fruits ol it, without any further (oujuiry being re- 
quisite as to its amount: and iiiterlocntorv when something re- 
mains to he done in the suit before the .successful party is en- 
titled to issue execution upou it. Interlocutory orders do not 
*' have the force of res juiheata for the reason that tliey do not 
dispose of or terminate the cause.”'’ A judgment has been said 
to be final when it constitutes an award of Judicial consquences 
which the law attaches to facts, and whicli determines the sub- 
ject-matter of the controversy between the jtarties.'^ Iii the 
rule us enacted in India, the term doe« not appear to deuote 
cuniplete or coiiclusiv<‘, or to be used in contrast with the term 
interiocut(<ry us uiiuve explained, because here a decision on 
an issue howsoever final, is often incapable of execution, and 
will sometimes be so even alter the suit is quite finished.' 

r \h lit W* iliaf Mfr ik*» liiwl. mturioit w.i* mailt' iii hUl IIJ of Aft X 

1H77, lit H whfft If lyfi. U't'ii ohtaintNl l»v dnait.vmt'iu liotwtvii flu* parties. 

Mi the (’nut't ha*' not irt'eti a jiulieial opinion lu the m.ittet. nn t of 
(H an inlerlotnii'irx onlt'r ilmi u |tarir shall atN'ounf . 

a paMt^l M a nuUmliinttH'tmrt eoiitiiii^ent ufwtij th, opinion of thoHiL'ht'ouri. 
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Pothier in speaking of the Roman rale, contrasts deiiai* 
tive judgments with the provisional, and observes that “a 
provisional condemnation cannot have either tiie name or 
the authority of res judicata, for although it gives the party 
obtaining it a right to compel the opposite party to py 
or deliver provisionally the money or things demanded, it 
does not put an end to the cause, or form a presumption 
juris de jure that what is ordered to be paid or delivered is doe, 
since the party condemned may be admitted in the principal 
case to prove that what lie was ordered to pay was not due, and 
consequently to obtain a reversal of the judgment.” The 
character of a final decision usually designated as definitif in 
France, has received a very full discussion in that country, 
especially in contrast with les jagements avant dire-droit — com' 
prising les pronisoires, preparatoires et interlocutoires — and 
les comminatoircs, to which, all the effect of res judicata is not 
allowed. Pothier lays down generally “ que pour qu’un jvge- 
iiient ait I'autorite de la chose juQi'c, il j’nut que ce soit un 
jugement definitif qui contienne on une condamnation ou un 
conqc de demandc. This description has been condemned as 
too narrow, as judgments relating to la competence certainly 
operate a.s res judicafn though they do not comprise ni 
condamnation ni conge de demande. Lacomlie says: — Un 
jugement est definitif qunnd il decide d'nne manih'e ahsoluc 
soit le litige, soil certains points du litige.^^ This per se is 
indefinite, but he distinguishes a definitif judgment from 
provisional judgments, observing that the latter are those 
by which the Judge “ oi’donne une tnesure ou regie la position 
respective des parties et des objects litigieux, mats dans 
I'intention que sa sentence n'alt d'eHet que jusqu'a, la decision 
definitive sur le fond, qui n'est d’aUlenrs jyrfjugd au aucune 
maniire. Provisional judgments may be executed and 
appealed against, hut they do not constitute res judicata 
because they are essentially temporary and liable to an altera* 
tion by the Judge with every change of circumstances, and 
to deprive the Judge of that power will be to destroy the 
very object of provisional orders. — ** La meme raison qui 
leur permet de prononcer provisoiremeul les autorise aussi d 
rapporter ct la modifier leur jugement, et . , . nons diriom 

tpie noH^seulcmct les nouveltes circorutances qui peuverft s'etre 
produites, mais le seul fait de Vdcoulement d'un certain 
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le$ deux instance au provisoire, constitue une cause 
nouvelle, en /gard au caracthre de cet decisions, el emp>'che par 
suite (ju’il n'y ait lieu d ^exception dc chose juge'e. As to the 
preparatory and interlocutory deci.sions, Lacombe says: — 
Us ont les uus et les nutres pour 'rhsultat cotnmun de retarder le 
iugement du fond, afin de completer I'instruction de Vaffai/'c ; 
mais Ui earactl'i'c esseutlel des jugesuents inferlocutoires est de 
pr/juger le foud% 11 en resulle <jue la ■nature preparatoire ou 
interlocutoire d'une dispositiun ou d'un jugement depend souvent 
de circonstances extri nseques, telles que la position respective des 
parties, leurs conclusions, t’etat du titiffc. Nou.s citcrons comme 
constituant gau’rnlcment des Jugements preparoloires ceux qui 
nomment un commissaire, ordonnenl une instruction par ecrit, une 
comparation personnelle, ou un inter rogatoi re snr faits et 
articles. An contraire, sont generalement interlocutoires les 
jugements qui ordonnent une engaite, ou enfin tons eeux qui 
adtnetent les parties d faire, par les votes qu'ils indequent, la 
pretive de fails qui, supposh constants, auraient une influence 
importante sur f issue du proces.’' ' -'!*• to the preparatory 

Judgments they constitute 'tnoins des jugements, que des nctes de 
procedure; elles restent done a la libre disposition dn juge, qui 
jtent les modifier ou les retracter ainsi qn'il arisera dans interH 
de la bonne conduite de I' instruction. There lias been greater 
difficulty in regard to iiiterlocotury judgmentSt as they also prt? 
jnge le fond and Liicombe says: Le juge n’ est pas tenn de 
decider dans le sens du prejngc de finterlocvtoire, et il peut 
baser sa sentence sur des motif pris d'aillenrs, sans avoir egard 
d la preuve fournie. . IS interlocutoire est ordonne pour le 
juge el non pour la partie, en faveiir de taqvelle il ne peut par 
suite constiluir un droit acquis. Les Comminatoires are Judg- 
ments by which a party is ordered to do something within a 
certain time and in case of default to lose all or some of bis rights 
or to |)ay certain damages. The cour la cassation has decided 
tliat such decisions are not bindiut; on the Judge but may be 
altered by him, and he may extend the time or diminish the dam- 
ages payable, and to make them deflnitif, it faudrail que, par 
une seeonde sentence la partie jut declarce dlchue de ses droits. 
They should l»e distinguished, however, from conditional 
decisions, which are r/eiemetit deflnitif, et si litige est reportc 
devant le juge, sa missiott se hornera a constater si la con- 
dition est arrivee ou defaillie. It thus appears that the 
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essential distinction of definilif judgments was in Francs 
baaed on exactly the same distinction of procedurci the non- 
existence of the power to alter them, as has been adopted by 
the Indian Legisjature. 

68. Explanation IV enacts that a decision is final, when 

the Court making it cannot alter or re- 
£x-parte decision i-econsider it, except on review. An 

ex-parte decision will therefore not be final, 
at least so long as an application may be made to set it aside.'*' 
That an ex-parte decision cun be altered on the application of 
the defendant, otherwise than on review, cannot be doubted, as 
the word ‘ review * must, in this Explanation, be understood 
to have the same sense in which it is used in Part VIII of the 
Civil Procedure Code ; and this will be, apparently, sufficient 
against its finality for the purposes of the rule of re» judicata 
before the expiry of the period prescribed fur an application 
for its alteration. In the case cited, Cunningham, .1., said: — 
“ As the alleged execution was held to be t'ruudulont, and no 
proceedings had been had which gave finality to the deirree, wo 
think that the Lower Appellate Court wa« right in holding that, 
in the absence of any proof of execution, the defendant was not 
precluded by the existence of the decree from contesting a 
question with which it dealt.”*’ In fihugirath v. Ram 
hochunj' an ex-parte decree was held not to be binding, 
the Court expressly observing that it had not been stated that 
the ex-parte decree had ever been executed so as to have become 
final. In Modhumdun Shaha v. Draej" a Full Bench of the 
High Court expressly declined to express an opinion as to 
“ whether an ex-parte decree operates so as to render any ques- 
tion decided by the decree res judicata in the absence of proof 

that such decree was executed.” The Full Bench said, how- 

« 

ever, that “ neither a recital in the decree of the rate alleged by 
the phiintifif. nor a declaration in it as to the rate of rent which 
the Court considers to have been proved, would operate in such 


«r Tbo lenniixl .Jiidfrv out timf thin dec’iKion wtm not in with that 

iji Birrhyitdrr Mantrktfa v, JJtttriah Ohvnderj^^ tht: qunHtion in which rnlatct) only Ut 
thf value c-videin*** of an decree. Sir Kichanl Garth, ( ^ Haul in the judi^ieiii 
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a ctRe bo hr to make that matter a res judicata ; assuming, of 
eourfte, that no such deelaration were asked for in fhe plaint <as 
part of the substantive relief claimed, the defendant having a 
proper opportunity of meeting the case.*’ It was not considered 
in any of these eases whether adeci‘iion to be final for tlienileof 
res judicata must not be so ab Indio and per .s*e, and not mere- 
ly such as may become after the lapses of an indefinite |)eriod 
ami by the aid of another enactment. The Courts appear to 
have tacitly adopted the latter view, as an ex-par ie decree has 
been treated as res judicata in nuim roiis ea^es, wirliout any 
question being raised as to its linality, and it may be pi’esuined, 
that it had, or was deemed to have, become final. 


64. There lias been, on general prinei()les, a greatto’ eon- 

AppenUhlr .kciM.Hi A*/’' ni>/fCflfa 

YiiWhi* rt'tijnlirata ol a decision liable to appeal. Mr. Justice 
until it ignpppttltd Holloway pointed out in his judgment in 

Kakartapudi SnrijfanarnipmnrazH* v. Chet- 
urV ' that according to tlic English Law, a did 

notecase to la; c’oncliisive liccau-c an appeal was pending; from 
it, " tliou^li tliecoiitrury was held l»y somecontincntal jtirists, • 
Some of the American (^mrls also have held that, a decision 
is final until reversed, sot aside or vacated, ’ and that the 
defendant if sued apain on the original cause of action dnr- 
inp the pendency of the appeal, may plead a former recoverv in 
bar.'" rids view is opposed however to a settled course of 
decisions in whicli it i* Indd that the pemleney of an aptieal 
suspends the operation of the jmli'ment in regard to all its usual 
effects ; and the judgment, not being final while the appeal 
remains undetermined, cannot he pleaded in bar in the interval 
nor used in evidence as an estoppel. It has even been express- 
ly held that an uppcal vacates and annuls the judgment, and 

Itt lh*r \ U rtyAf. a \Mtlnf t'lToi lt>»tn *»•,. n„|,jti),.|it .-in jtu O'ifnpjitd \\as 

in tin' ll<‘uv ,»l ; »ut‘l Mi. ( irt-wr:; r. t iutt . uni il .tct ual 

rfVt'fKiii. iht‘ jidlk'tiUMii l^ in full fortt*. If if rL.* j,),u ..| .•.rut-M' U 

and tht* futU ; Lut tn tiio iu«<iulun»‘ ilu* }> *>-., it;’.. t\ ,,i <’;mnot alTfct tlif 

uri'MMit \«lbln\ m| tho jtul>:nn'nl,” Tin’ CmuH ,d K.nj- iL-iirli jn'rcjittsl tliat mt i, >n, 
littnl IVninan, < .1 .. \ me Uuil tin* j»uth>»Tit\ , l.y NI t . < r !I fimn th«* 
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thereafter there is no existing judgment which will conclude 
the parties as a matter of evidence or which can be relied upon 
as a matter of estoppel. 


In British India tlie Legislature has expressly enacted in 
Explanation IV. that a decision liable t<> appeal may be final 
until the appeal is made. A full Bench of tl»e Allahabad High 
Ci>urt, however, has held in Btilkishan v. KishanlalJ^''^ that the 


Explanation is consistent with thevieu ol liiecontiiierdal jurists, 
and that an appealable Judgment is not definitive, but only 
provisional; and not being final, cannot operate as res-judicnla. 
Mr. .Justice Mahmood (with whom Sir John Edge, C. J., and 
Straight, J. concurred) said in his decision in the case, ‘‘so 
far as my knowledge of t•illgli^h law is concerned, the pnint 
now under consideration is not settled by any long course of 
decision in England nr India. Nor, h>is the Legislature in 
tVaniing Explantion IV. of Sec. LI removed the doubt. 
As Mr. Justice Holloway has poiritod out, the view of con- 
tinental jurists i-* that jndcineiits still liable to appeal and 
th(»se tiiat have actually been appealed from, the appeal being 


still pending, cannot operate urs 


furnishing basis for the rule of 


res judicata. Pot bier points that .... ‘a provi- 
suinai condemnation tlien i*annot have either the name or the 


anthority of res judicata,'' .... that judgments still 
liable to a[)peal ^taIld, lor i;te purpose of ves judicata^ on the 
same footing as provisional judgments and that the etlects of 
such judgdmenis are only moinentary and erase as soon as 


an appeal is made. I'liis is the case even where the sentence 


ought t<» be (\\eeute(i proMsioiially, notwithstanding the 
appeal, for .>uch execution only gives the sent< nee the effect of 
provisional judgments, vvliich, as we have already mentioned, 
have not the authority yyi res judicata^ Even in this view a 
judgment will become final before the expiry of the period of 
appeal, if the judgment-debtor shows his acquiescence in it as 
by payment. In fact, the established rule of the French law is, 


Us sentences et Jugentents (jui doivent passer en force de chose 
juyee soiit ceux rendus en dernier ressort et dont il n'y a 
appel^ on dont tappet n'esf pas recemhle^ soit que les parties 
eussent formellemenf acquiesce^ ou qu cites nen cussent inter- 
jete appel dans le temp^ ou que tappet ait etc dectarb pbri. 
The view generally taken by the Indian High Courts is, how- 
ever, in favor of giving to an appealable decision the effect of 


t. Vi. »w. 
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res judfcnia till it h appealed against, when it ceases to be 
res judicafa^ and does not operate as such again unless it is 
adopted by, and thus becomes the decision of the Appellate 
Court. 1 iiuH in Nilvaru v. Melvill, J., in delivering 

the judgnienl of the Bombay Hi^h Court, said that it clearly 
api M'rired from the Explanatiim, that when a jodgment “ upon 
a particular issue is ap[)oaIed against, that judgment ceases to 
be VHs judicata^ and i^ecotlle^ ns sub-judice; and if the Appellate 
Cmirt declines to decide iliat issue, and disposes of the case on 
otln r grounds, tlie judgment of the first Court upon that 
isHue is no more a Imr to a future suit than it W(»uld be if that 
judgment had been reversed by tlie Court of appeal, 

and that h^x[)lanatton introduces no new law, but 


merely states tlie law jis it |irevioU''ly existed.” The Calcutta 
( onrt has held th(^ *^ani(‘. In Gumf ibishen v. lioqhao^ 
Mitter, ,l., in deliveriun tlie judgment of a Division 
of thoCalcult*i High Court said, — “Sup[)osing that there 
Wfis a dt'cisioii hy the Courts below in ilie previous suit on the 
(juesiioii of title, it was not a final deeisi ju, hs it was brought up 
ill appeal before tlie Uigli Court, imd that Court, in dismissing 
tin* plaintirt^s suit, decided tliat it was not necessary to go 
into the (jnt‘stion td title, and liased its decision entirely on the 
gionnd that the plaintirt’ bad failed to prove bis possession. That 
lieing so, tile question of title is still open between the parties.” 
hi C/iunder Coomar \\ ,Sih Sundari,^^ Sir Hicliard Garth, C. J„ 
ill delivering the jndgnieiit of the Ouirt, -aid “when the deci- 
.sion of a lower t'onn is ajipealeil to a superior tribunal, and 
that trihufial for any reason does not think fit to decide the 
mutter, it is left an open ijiiestiun. We have held so here over 
and over again \ * and it is not because in point of form the 
ii|i|)eiil ill the first suit was dismissed, that the decision of the 
Munsitfean lie considered as confirmed.” 


•, lu KauiHiifh /i*'y ^ ; *' ll is triu* 
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The same was held in Turley v. Turletf^^^ in which the Ap. 
pellate Court omitted to consider h point adjudicated upon in the 
judgment appealed against, and it was held that the adjudioa. 
tion would not be res judicain in a subsequent suit, for the 
taking of the appeal vacated the judgtnent, and the point was 
not determined again above. Speaking of the Krench law, 
Lacombe says: — que lorsqu^nn jugcment de premiere instance 
vient a Hre confirme sur Vappel^ mats par des motif difjeumts 
de ceux qui ont decide les premiers fttges^ c^est dans f arret sett 
que dotvent tUrc pris les points rev/fns de Vauiorite de la chose 
However, if a decree of a joint character against two 
Iversons is reversed on appeal by one only, the reversal will 
have effect against both, and on that account the decree will 
cease to be res judicata even ae against the defendant who had 
not appealed.'^' I he Madras High Court held in Vyikilinga v. 
Vijayathammalf^^' that when an appeal was withdrawn on 
account ol mutual compromise, the decision appealed against 
would l>ecome final and therefore would he res judicata. 


65. An application for retrial does not have the same 

Application for retrial H[)[*eiil, Htid while pending and 

does not interfere Undetermined does not destroy, or in any 
with the finality wny affect, tho Operation of the jn(lgrnt*ut 
of a decision. res judicata^ the judgrnenf being held 

to he conclusive in a suit begun in the interval on tlie same 
cause of action. It has been held in some cases that the effect 
of such an application is to vacate and render wholly inopera- 
tive the prior judgment, and that thereafter the prior judg,nent. 
cannot l)e pleaded or given in evidence for any purpose in any 
subsequent siiit.'^^' Tlie weight of authority is however against 
that view. The rule appears to be the same in British India 
also, as there is no such provision in Sec. 13 with regard to an 
application for new trial as for an appeal, and a judgment liable 
to review has been unreservedly declared final l>y Explanation 4. 


66. An issue cannot be said to be finally decided in a 

Decifion ii final only unless the decision thereof forms the 

if it foriDH the basis basis of the judgment in that suit.' Thiu 
of the jadgment. jn Bahadur Sinqh v. Lucho Ktter,- 

the Calcutta High Court found that the plaintiff* hud been Joint 


** « Tenn. 

** Jjte. Jmpte, 74. 

PtiUbiirgto V. Bmio. 133 lU. 

1. L. R. VI UmtL 43. 
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with his deceased brother whose estate he, on that account, 
claimed from bis widow, but the claim was dismissed on the 
ground that the issue as to their being joiiit had been decided 
a|;aiiistthe plaintiff* in a former suit. On appeal by plaintiff*, 
Sir R. [^.Collier in delivering their Lordships* judgment, obser- 
ved as to the widow^s appeal against the finding in regard to 
the brothers having been undivided, that it could not be con- 
clusive against her hereafter *‘as the decree was not bused upon 
it, but was made in spite of it.’** In Nundo Lull v. Bidkoo,^ 
the plaintiff**8 claim in tho form(*rsuit for the defendant’s eject- 
ment was dismissed, but the judgment contained a decision as 
to the nature of the defendant’s hohling; and in the siihsequent 
suit for [mssession after notice to (piit, U’ Kinealy and Macpher- 
80n, J. J., lield that that decision was not Tvs judicata^ as ‘‘the 
decree dismissing the ^«uit wa*^ not based on the finding 
adverse to the defendant in that case, hut in spite of it.” In 
Motfundto V. Mnhadeo the facts were the same, and 

Tottenham and (Jhose, J, J., held that the decision as to the 
occupancy right in the former suit was not res judicata^ 
observing *‘that the finding of the Court iti the previous suit 
was not final, inasmuch as the decree was not based upon it.*’ 

In Anusuyabni v. Sukhamvi,' it was urged that “though 
iho d« cision was in the appellant’s favor, one of the grounds 
on which it was based had been decided unfavourably to the 
appellant’s title, and might llins, as ns judicata ^gYedX\\ preju- 
dice her in a future suit between lu*r and the respondent.” 
But West, .1., ill delivering the jiulgnituit ol the Bombay High 
Court, said: — “This fear, thou ;j;!i tliere are some decisions and 
dicta whicli support it, does not appear to In? v\ell grounded. The 
judgment is n<it, and cantiot really be based on a ground unfa- 
vouruhle to tlie successitil parly, though an opinion unfavouralde 
to him may be e.xpre8sed i>iJ some inculenial [loint. . , , From 
a judgment against a plaintiff no adjudication in his favor can 
properly he derived as res Judtcota, Iti. not, and cannot be, 
an esHUiiial element of the jural relation on winch an adverse 
decree rests,’* The majorit y of the Full Bench of Allahabad 
High Court in JamaituunUsa v. Lutfamiissa held Mmt “ the 

r TIa* iMiitrun hekl by Cak'UTia Oouri tii \ tumvt Khan w Phadu 
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fiudings in a judgment upon matters which subsequently turn 
out to be immaterial to the grounds upon which a suit is tin ally 
disposed of, as to the plaintiff s riuht to any portion <»f the relief 
sought by him as declared by the decree, amount to no more 
obiter and do not constitute a final decision.’** 

That Hi^h Court has recently held the same again in Indarjii 
Prasad v. Richha Rai^^ in which in the former suit an 
unlimited decree had been#given to the then plaintiff' of his 
claim for possession and title, but there was a statement in the 
judgment tlnit the plaintiff’s possession would be subject to the 
defendant’s right to lialf the value of the produce and half the 
value of the timber, and Sir John Edge, C. J., and Knox, J., 
said, — “ Sec. I J) was never intended to bar the trial of a material 
issue in a suit, because the Judge in a [irevious suit where that 
question was absolutely immaterial had tried ihe question and 
given an opinion upxm it. . . flie decree is the final judicial 

determination of the suit, an<l if a decree is specific and is nt 
variancevvirha statementin the judgment on which it is founded, 
it is the decree to which we must pay attention and not to the 
statement in the judgment.” The Madras High Court also 
in Muttukumarappa v. Ariitnuga^^^ held that a finding against 
plaintiff on an issue, when not necessary for the final decision 
which was entirely in plaintiff’s favor, would not be res judicata J' 


n Mr. .liiHtifi,* mainiairiol “ that tlu* juijiKiicat ion an tollu* 

mvaliility uT tin- n'otfi fnnnn wouitl lx* l»iiMlinjjf ujioii lla? < lrf»*inlHiJl an rrM judivutn notwitli* 
•tn’iiliiiLr ilic t'.'i*'! fliai t!i«* suit u^^aiiisi hor was ilfKinissnl oii the ^^round ilml hHi* lii'ld 

j,, ,..s<*sKinii ’ll Ijfi! of tluwcr." fii viipjinit fif this vii'w lic roliiil cm a iinndMT of caw's, and 

rliat HI MtiH Si/h/h s. JSinuuffin tiic ('u«ni 1 Imviiifr dcU*ritiim!<l an issue* 

jii a siii? on ssliu h ilu* r^uit have Imvu disposiid of. to try and 

dc’tcnnim* allot h»*r wliicli aiw» arose out of th<* pl<‘adinfjh, hiil tin* dctmidnation of 

wldcli was not rv^piintt for its disposal: and it was licid that the trial and d(‘t4‘rntinatjon of 
It could not l*c trcatcij as a nulljty, and the issue could not aj/ain Isj tricil iinil dct-crininoil 
in another suit. 

h In Venhtnjy<i \ . Ma ruxaunna,^^ Miitfusaiui Avyar iV Hmndt, J.I., said, that "in KrUhnu 
Hr hart Hoy v. Jirojrmrnrt,^'-^ the Judicial < 'oniiiiitico ofllic I'rivy CouiK'il ol»Mcrv<*»( that the 
juljiulicatiou on the ipicstion of luloptj’ori in a pivvious suif cotieiuuhsi the party cluiniin^ 
to U'lulopTisi in a Hul»Mis|uent suit, althouirh the dcc’ision in the former suit proceedf<)d on 
the 6ndinj.r that a /mtoi hyi-se ^rrunt^sl liy the mot her ot t lie plaintiff was not in execas of her 
jtowers as a Widow, and altiiou;j:h the di t» rminatif>n timt thtr adoption was true waa not 
liccewiarv to the disinmsul <^»f tiie claim, thoicjlj j( would certalnlv be matenaJ to tiie 

m 

P'ouiid of rlaim.*' There is nothing, however, in liieir l»rdMhipH* judfjrtnent to show 
that their tioal division dif| not pnsvtsl cm the j'round of the wloption. wddeh was the only 
(>oint in iaauc in the previous -uit as bi'twecn the plaintiff and the intcrmior who would 
certainly Iiave U-eii ihelieir if t he plaint i AT sailopt ion wi re not held valid. The obsiTvation 
of th** MatlniM Hifrh (’ourt Judges w'as rather an ohifrr dirty m, oh they really held that the 
dtviuion iu the fonner suit hod not procee^lotl only on tie (rrotind of the Invalidity of the 
Liral wrill on w'hieh the plaintiff's claim was liatusl, and were not prepared to a<lopf the 
in that the iivtue as to division or non-<^iivjsion wan not material to the dociiioii 
reoonled in that suit. 
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A Full Bench of the Punjab Chief Court laid down 
broadly in Narain Das v. Fniz that “ no matter can be 

said lo be directly and substantially in issue, or t<> be finally de- 
cided, unless a decision thereon is necessary for the decision of 
the caae upon the ground on which the final decision ultimate- 
ly proceeds.** The decision in Pnla Mai v. Mnya^^'' is not 
against this view. Tln*re the plaintiffs’ former suit had been 
dismissed “on the ground that they could not sue for a de- 
claratory decree, and also on the grouml that it was bad on 
the merits (and the) decree was just as much based on the 
ono ground as on the other;** and Stogdon, J., in giving the 
judgmontof tlieCourt, oliserved that there was no reason against 
his deciding every [joint upon which he intended to base liis 
decree. He added, however, that “ any decision regarding 
points upon which it was not intended to l)ase it, would be 
utuiecessarv and extra-judicial, ainl would not be binding on 
the parties,” and distinguished the cases reported as 1884 P. R. 
No. 29, and 1879 P. It. No. 27, on the ground, that “the 
finding whicli was held not to operate as m judicata was one 
upon which the decree was not l)a*4e<l, and which wasabsolutely 
unnecessary to the decision ol the case.” 

1'he same view has been taken in the English and the 
American Courts also. The Kansas Supreme Court has even 
held, that “ while it may he the general duty of the Court 
trying a ease to find upon all the issuable facts, yet findings 
which are not necessarily included in and become a part of the 
judgment, are n<»t conclusive in other actions. Even where 
sucli findings aiv confirmed by final judgment, they are adjndi- 
cutioiis only so far as tliev are necessarilv included in and 
become a part of tho judgment. Where, however, the record 
ill II suit presents two points, upon either of which the decision 
might turn, and the Court deiermiues both, the decision of 
neither can bo considered as an obiter dictum^ and the judg- 
ment is aulliorilative on both points.* Apparently this will be 
so only, if the decision really turns on both the points, and a 
different rule maj’ be held to apply if it cannot be determined 
that it turned absolutely on either. The French jurists have 
discussed the question on general principles. Ijicombe says : — 
fV se prut rn ejfet que le tribunal^ en partant de supposition^ 
altertiaiives et contradivtoires. arrive par une sorts de dilemme 
0 declarer que dans les deujr eas la tlemande tst egaletnent bien 

i« \m p. R. Ntt. w, ; *♦ r. inAiey. ? r*c. a. sdi. 
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ou mal fondie. Alors^ il n*y aura pas de raison pour alter 
au dela de ce qu'il aura decide ct pour faire un vhoix rju^il u'a 
pas voulu faire lui meme. It nous paraitrait meme devoir 
en Hre ainsi^ bien que le juge exit exprime sa pveferenee pour 
Pune des deux hypotheses: ainsi, dans fa derniere espiceque 
nous (irons poseCyte jugemcnt pourrait etre ninsi cbn(U: ""attendu 
que par tet ou tel motif la donation est nulfe: qu\iu stnqdusy 
tie le fxit-etle jniSy la sonime donnee ne serait pas susee/dihit 
<rentver en cotnjnmsafion, paree quUdle n*est ni Hquide ni 
exigible. . . etef*' Hous trourons en effet dans ee doute qui 

accfmipaqne I’ expression de la pensiu' da juge une raison sujll’^ 
saute de lui refuser Cautorite de la ehose jagee, ear en fin eoin- 
nient Irs parties pourraient — elles tdre fn'eees de la ronsiderer 
eomtne rn'ite, * res judicata pro reriiate aeeipiturf si le juge 
lui-inetne n'a os*' en a[}irniei‘ liautnnent le bien fomte,^^' 


67. A considerable extension has been made in the 


Principle of Explft na- 
tion III is of a gene* 
ral application. 


scope of the word decision by Explana- 
tion ill, constituting, as it does, an 
omission by a Court to grant any relief 
cliiiined in the plaint, tantamount to a 


dismissal of that claim. Even under the Code of 1859 the 


Allahabad High Court held that where in a suit for money, 
a lien on the property hypothecated for that money was 
claimed, tht- grant of merely a money-decree would bar a 
subsequent suit for the lieu. Thus in Muluk Fui/eer Jlu/txh 
V. Manofmr IJosx,'-' the High Court ob.served that if the 
plaintiff having preferred that portion of the claim which 
sought to charge the land **was content to accept an imper- 
fect adjudication, or one which awarded him only a part of 
the relief claimed, he cannot now bring forward in afresh suit, 
matter which ought well have been thus disposed of.” In 
a later case,*'' a majority of the Full Bench of the High Court 
held the same, but Sir Robert Stuart, C..I., and Pearson, J., 
dissented from the opinion of the majority on the ground that 
" the determination of a suit is not necessarily the same 
tiling as the determination of the cause of action on which 
the suit is brought. A decree which ignored and failed to 
dispose of a cause of action alleged, can hardly be said to 
determine it, without violence to the natural and ordinary 
acceptation of the terms. Such a negative determination 
as an omission to determine, can scarcely be called a deter- 
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minatioQ st all.” In Bakthiramv. Darku,^' it was con- 
tended that a ilecree for the redemption of a certain land 
would bar a suit for the trees standing on that land, but 
the contention was overruled by the Bombay High Court, 
Mr. Justice West observing in the judgment of the Court 
that “the cltTim in that suit might reasonably have been, 
and ought to have been, con-strued to include them, ;'nd 
that the Court having failed to adjudicate upon thi.s ]>ortion 
of the claim, a fresh suit based on it is competent to the 
plaintiff.” 


The principle of the Hxjdaiiiiiion is of general applica- 
tion, however, and i- often ivcogni/ed by the American 
t'ourts also, which have repeatnily held that the omission 
of a Court to award relief juayed ior is an adjudication, in 
effect, that the plaiutitl’is not entitled thereto. Thus if in 
a suit on a mofgage-houd, judgmtMU is given for the money 
only, without an order of sal<‘, it is held conclusive as to 
the plaintiff' tiot having a lien, and he cannot afterwards 
maintain a suit to ftneclose the inoitgage.-- So also where 
the plaintiff brings a suit for two parcels of land, and re- 
covers only one, or for a large tract of land and recovers 
only part thereof, the record, ihougii silent as to the tract 
not recovered, is conclusive that the plainliff' is not ciitilled 
thereto.’-’ So where there i.s an averment of damages and 
the (’ourt fails to find upon the issue created by the denial 
of that averment, and no judgment is rendered tor damages, 
the judgment will bar any further action to recover the 
same damages.-’ It is on this saiiu principle, that it has 
been held that a fresh suit will not lie inr items ot account 
which were specified in the statement of cause of action in 
a former suit, and though known to exist, were for some 
reason overlooked and not considered,- ' and not even if 
they have been omitted simply by an error of the Court in 
rendering the judgment.-*’ Even when the plaintiff' failed 
to recover the whole amount due on a bond upon which 
the suit was brought, merely through the error of a referee 
in a previous suit, the judgment wotibl bar a suit for the 
residue.’^- Mr. Herman says, “ it is not a material question 
as to whether plaintiff was allowed this item in the other 
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action or not. If it was presented, evidence introduced 
upon it, and it was not withdrawn, but submitted with the 
case, the judgment is a complete bar, and the plaintiff can- 
not be heard to say that he did not intend to include this 
claim in the other suit.*"”’" 

68. The first essential to the application of Explana- 
tion III is that the relief claimed in 
Only a relief iiidepon. subsequent suit must have been 

“ asked for in the former suit. In 

Lai v. Behari the Explanation was 
held not to bar a suit for enforcing a lien as to certain in- 
stalments of a bond, because the said instalments accrued 
due subsequent to the former suit in which only a declara- 
tion of the plaintifTs right to recover them was asked, 
and the lien was unsuccessfully prayed for only in regard 
to the instalments already due. It is further necessary 
that the relief asked in the former suit should have 
been asked for independently, and not merely as ancillary 
to the main relief claimed. In Fatmahai v. Aishabai,^' the 
plaintiff bad, in a prior suit for money improperly with- 
held, asked for a declaration as to her being the wife of a 
certain person, and the decree did not make that declaration. 
The Explanation III was held not to apply on the ground, 
as observed by Sir Charles Sargent in delivering the judg- 
ment of a Division Bench, that the declaration was not 
sought for by way of specific relief, but simply as the ground 
for the real and substantial relief, to obtain which the suit 
was instituted.” In the Original Court also, Scott, J., bad 
said that the Explanation " refers to the case where several 
heads of relief independent of each other are claimed, put 
in issue, and duly controverted, and one of them is neither 
granted or refused.” In Thyila Kandi Unmiatha v. 
Kunhamedt^^ the plaintiff had previously sued for a /iara»t6a, 
alleging that it was his and that he had let it to the defen- 
dant. The Court dismissed the suit on the ground that 
the letting was not proved, and in a subsequent suit by 
plaintiff for the same paramba, it was contended that, as its 
possession was asked for in the plaint, and not decreed, it 
must be regarded as having been refused,' within the mean- 
ing of Explanation III; but the Judges said—** that 
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SubiiefiueDt huU will 
not lie for nieBiie pro- 
fits, thsi were askod 
for and not ullowed* 
ovt*ti though they 
might not have been 
asked for. 


Explanation must ba^ead with the section, and clearly 
applies to relief aupued for which the Court is bound to 
grant with refere^lee to the matters directly and substantially 
in issue. Th&4uusa petendi in the former suit was the exis* 
tence of thj^lation of landlord and tenant and the omis* 
sion to upf^ent which entitled the plaintiff to recover the 
propeijl^ The title, no doubt, was in issue, but not direct* 
ly avfr substantially, only incidentally, and that relief is 
prayed for on wholly different grounds.” 

69. It was often held under the Code of 1859 that a 

claim for mesne profits in a suit for 
possession of land, in which there was no 
enquiry and order about them, would not 
bar a subsequent suit for them.^^ Even 
under the present Code it has been held 
in Mon Mohun Sirkar v. Seaetary of 
State for India,^’ that if in a suit for 
land, mesne profits are claimed from the date of dispossession 
to the date of the restoration of possession, and the Court 
awards mesne profits up to the date of the suit only, a fresh suit 
for mesne profits from the date of suit will not be barred. 
Mr. Justice Amir Ali, in delivering the decision ui Mr. Justice 
O’Kincaly and himself, said : — ** I he defendants contend that 
it is barred under the provisions of Explanation 111. It is 
urged on their (plaintiffs’) behalf that as it was discretionary 
with the Court in the former suit to assess the mesne profits 
subsequent to date of suit, the mere fact that the Court 
abstained Irom exercising that discretion does nut constitute 
the present suit a res judicata. We think this contention to 
to be sound. No authority has been cited lor the defendants 
in suppoit of their contention that the- plaintiffs are precluded 
from maintaining the present action. They have relied simply 
oti the words of the section, but as the question is res Integra 
we are at liberty to construe the section reasonably by a com* 
pariaon of the other sections of the Code. It is admitted that 
at the time the plaintiffs instituted their former suit, they had no 
cause of action with respect to mesne piofits accruing due after 
date of suit ; and they would not have been entitled to 
ask any relief in respect thereof, but for the provisions of 
See. 211 Blit the section is not imper- 
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ative or obligatory There is nothing in prin- 

ciple or law to lead to the conclusion that the mere absten- 
tion of the Court to award to the plaintiff mesne profits after 
date of suit would be a bar to any suit iti respect thereof . . . 
The cause of action in respect of tlie continuing trespass after 
institution of suit arises from day to day, and it is only by ex* 
press enactment, and in order to avoid a multiplicity of suits, 
that the Courts have been vested with the discretion ofa warding 
damages during the continuance of the trespass and until its 
cessation. It does not follow that because plaintiff prayed for 
assessment of damages until he was restored to his property, 
and the Court in its discretion was satisfied with decreeing his 
claim for damages so far as they had accrued due, his claim 
fbr damages for trespass continued after suit would be barred 
by the rule of res judicata. Were we' to uphold the contention 
urged by the defendant's pleader, the result would be, as point- 
ed out by Phear, J., in the case of Hnramo/tini v. Dhanmanif'^ 
“that an unsucces^tful defendant directed by the Court to give 
up possession of the pru[ierty held by him to the plaintifl might 
with impunity witldiuld po«se8sion from the plaintiff, notwith- 
standing the decree in which possession of the property is directed 
to be delivered over, keeping the plaintiff out by main force 


under every circumstance of aggravation, without the slightest 
apprehension or risk of having damages assessed against 
him.” This decision is hnrdly tenable in the face of the clear 


language of Explanation III; and the contrary has been 
held xnRamabkaara v, Jagannatha,^' in which the plaint in the 
former suit prayed for future mesne profits of the plaintiff’s 


share of the property sued for, and tfie decree did not say any- 
thing about them ; and it was held that a separate suit would 
not lie for them. Muttusami Ayyar and Weir, .IJ., said “The 
legal effect of Explanation III is that of treating the omission to 
grant the relief asked for in the plaint as equivalent to an ex- 
press refusal and the claim thereto in a fresh suit as res judicata 


. . . . It may be that they were not bound to claim an 

adjudication in their plaint, but when they once elect to claim 
an adjudication under Sec. 211, and by such election make it a 
part of the 8ubject«roatter of the .suit, they must either with- 
draw the claim with the express permission of the Court to 
institute a fresh suit, or be bound by the result of that suit.” 
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CHAPTER IV. 


Identity of Parties. 


70. A matter to be re$ judicata must have been in issue. 

Decision in a suit is "» » farmer suit between the same parties, 
ret judicata only or between parties under whom they or 
between the parties any of them claim, Iitig:ating under the 
and thoir privies. same title. It is a fundamental proposition 

of the doctrine of res judicata^ that a decision in asuit operates 
and can operate as such only between parties to that suit and 
their privies. In its elementary form, this proposition was 
recognized even among tiie Roinans, and found a frequent 
expression in their maxim. Res inter alios acta aliu nec prodest 
nec Hocet. It was a general saying; res inter alios judicata 
neque emolumentum offeree his qui judicio non iwter'juerunt, 
neque prejiulicium solet irrogare. The principle was explained 
fully by eminent jurists, and the rule of res judicata is not 
recognized in any country without some such limitation or 
reserve. The French jurists after referring to the subjecti/ and 
the ohjectif clemeuts of a suit, say of the former ce sont les 

i Hirtics etlfs manes, le demam/eur et le defendeur, and add si 
’tin de ees Siments rarie, ce n’est plus le meme proci's dont 
tl s’at/if . . . L’antorifi- de la elidse Jiiiiee tie derra done ^tre 

appliquee que lorsqu'il y aura identity d< s elements des detu- 
proel'S : identitc objeetiee, identite subjeetii'i . telles svnt les deux 
conditions sujiisantes, mats in'eessaires />our c»nstitiier I’autorite 
de la chose 


In Buller’s Nisi Prius, the rule and its reason are stated 
to be that the verdict ought to be between the same parties 
because otherwise a roan might be bound by a decision who 
had not the liberty to cross-examine; and nothing can be nmre 
contrary to natural justice, than that a man should be injured 
by a determination that he, or those under whom be claims 
was not at liberty to controvert.”'' Sir William De Orey 
in his judgment in the Onebess of Kingston's rase admitted 
it to be ** true as a general principle that a transaction 
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between two parties* in judicial proceedings, ought not to 
be binding upon a third, for it would be unjust to bind 
any person who could not be admitted to make a defence, or 
to examine witnesses, or to appeal from a judgment he might 
think erroneous; and therefore the depositions of witnesses in 
another cause in proof of a fact, the verdict of a jury finding the 
fact, and the judgment of the Court upon facts found, although 
evidence against the parties and all claimiug under them, are 
not in general, to be used to the prejudice of strangers.” Mr. 
Freeman, speaking with further particularity, says — “ Whether 
a judgment is relied upon as an estoppel, an adjudication of the 
validity or invalidity of a claim or writing, the foreclosure of a 
lien, or as a munimentof title, it is inadmissible, except as against 
persons who were parties to the suit, or in privity with such 
parties, or in such a position that they were the real parties in 
interest in a litigation conducted for their benefit in the name 
of another under such circumstances as to make them answer- 
able for the result of the litigation.” In fact, so strict is the 
rule, that in this country, the Ma<lras High Court has recently 
held in the case of Chinnasami v. JJariharabaHra,^ that as 
a judgment of a Probate Court granting or refusing probate is 
in rem, the judgment of any other Court in a proceeding 
inter partet cannot be pleaded in bar of an investigation in 
the Probate Court as to the factum of the will propounded in 
that Court. 

71. The very first question is as to who are the parties 
_ to a suit, and rather different views have 

snit"” “ been taken by different judges and text- 

writers. It has been said, on the one hand, 
that “ parties to a judgment are those whose names appear 
upon the record as plaintiff and defendant ; ' and that none are 
to be considered as parties to a suit, and bound in that charac- 
ter by a judgment or decree therein, but those who are 
named as such in the record thereof.” This statement appears 
to be rather too narrow. It has been held that if a summons 
is served on a person intended to be sued, by a wrong name, 
and be fails to appear and plead the misnomer in abatement, 
and suffers judgment to be obtained, he is conclude.i and in 
all future litigation may be connected with the suit or judg- 
ment by proper averments; and when such averments are 
made and approved, the party intended to be named in the 
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iadginent is affected as though he were properly named 
thoein.*’ * 

In Taylor’s work on ‘ Law of Evidence’ it is said, that 

** under the term parties in this connexion, the law includes all 

those who are individually named in the recordt and who are 

consequently entitled to prosecute or defend the cause, to 

adduce testimonv, to cros<-examine witnesses called on the 

• • 

other side, and to appeal froni the judgment, should an 
appeal Ih' alluwaldc by law.”‘' He doubts “whether the 
term partiet will also include persons not named in the 
record, but in whose immediate and individual behalf the 
action has been brought or defended,"'^' and shows that 
the case of Kinnersley v. Orpe" did not decide that in the 
affirmative, and that Lord Etlenborough in Outram v. Afore- 
wood''* expressed his astonishment that an estoppel in such a 
case could ever have been thought of. But he adds that “ the 
landlord, or other person, in whose right a defendant in replevin 
has made cognizance, has been held to be a party to that 
suit:’’ and it would certainly be convenient and reason- 
able if the rule, in conformity with that which governs admis- 
sions, wore extended to all persons who were substantially 
parties to the former action. Indeed, it is highly probable, 
notwithstanding the absence of direct authority, that the courts 
would now determine in favor of such extension.” The 
American Courts actually hold that the term parties, as used 
in connection with the doctrine of estoppel, '* includes all who 
are diiectly interested in the subject-matter of the suit and 
have a right to tnake defeuce, control the proceedings, examine 
and cross-examine witnesses, and appeal from the judgment,”'* 
and that only those who have enjoyed all these privileges 
collectively should be concluded by the judgment. Mr. 
Herman says, “a Court will look beyond the record and treat 
as parties all who are found to have in fact acted a part, and 
tliis whether their iuteiference was irregular or not . . . . 
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One who is benefitted by the prosecution of an action, of which 
he has notice, is to be regarded as a party in interest, although 
her name does not appear therein.'^’”' So also Lumpkin, J., 
observed in Brown v. Chanejfy'" that ‘‘ under the term parties 
the law includes all who are interested in the subject>matter of 
litigation, who will be gainers or losers by its result, and for or 
against whom the record of the former proceedings might be 
adduced in evidence in another trial ; those who have tlie right 
to be heard, and to offer testimony and examine the witnesses.” 
Similarly, Comstock, J., in Castle v. Noyes''^ said : “ It is by 
no means true that, in order to constitute an estoppel by 
judgment, the parties on the record must be the same. The 
term has a broader meaning. It includes the real and sub* 
stantial parties who, although not upon the record, had a right 
to control the proceedings and appeal from tlie judgment.” 
In Hill V. Bain,‘" Durfce, C. J., in delivering the judgment 
of the Supreme Court of Elmde Island, referred to a number 
of cases in which the defendants were permitted to avail tlieni* 
selves by way of estoppel of judgments to which they were 
neitlier privies nor parties, and said : “ The gnrund on which 

this was |)erniitted seems to have been that the defendants, 
though not parties to the Judgments, were so connected in 
m(ei*cst or liability with the parties that the iudgmenis when 
could be regarded as virtually recovered for them, for the 
purposes of estoppel, as well as by and for the parties of 
record.” 

Dr. Bigelow adds, however, on the authority of some 
American decisions,*' that even those who assume such a right 
as that of controlling the proceedings, making defence, adduc* 
ing and cro68*examining witnesses ami of appealing from the 
decision, if an appeal lies, are included under the head of parties." 
Even Mr. Black observes, that *' persons often connect them* 
selves with a suit, by actively assuming the prosecution or 
defence, and thereby become bound by the result of the litiga- 
tion, although not appearing on the record.”''^ Mr. Hawes 
in still broader language says, that the term “ party to a 
suit” seems properly to be applied to ** every person who 
has an interest in the conduct and event of a litigation, 
whether be be a party in form, a party in interest, or u 
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party nut liefore the Court.” There are decisions also in 
support of that view. Thus the equitable assignee of a chose 
in action has been held to be estopped by tlie judgment thereon 
in the same manner as if lie were a party to the record* Ijecause 
though not nominally a plaintiff or defendant, the suit is 
for or against his interest.’^'' In Tale v. Hnnter^^ Mr. 
Chancellor Dargan said : — “ The sheriff in the former action 
was only a nominal party ; the defendant in the present 
case being the real |)urty in interest. The sheriff' was 

simply a stake-holder without a particle of interest 

the battle was fought over his shoulders by the real parties. 
The defendant was not only the real party adverse in interest 
to the complainants, but he liad notice of the suit and defend* 
ed it by counsel.” In Vlaflin v. Fletcher , it was held that 
whenever it should appear that the real party in a suit 
was not a party to the record, but prosecuted or defended the 
suit in the name of a nominal party, he would he concluded 
“ by the judgment as effectually as if he had been a party to 
the record.” A judgment in ejectment has hem often held to 
biml parties who voluntarily appear ns defendants therein, and 
file an answer denying the plaintiff’s allegations, and alleging 
ownership of the pretnises sued for iii themselves, although they 
were not named as parties in the plaint, nor served with suni- 
rnoiis, nor was the plaint utnended to include their names, nur 
any order of Court granted allowing them to appear.*" On the 
same principle, it has often been held that w'liere a vendor 
warrants title to tlie chattels sold, and in a suit fur them 
against tlio vendee assumes his defence he will be estopped by 
the judgment.'*'^' Similarly, where in u suit against a guardian 
to set aside for fraud a release given by the ward, the sureties 
on the guardian’s bund employ counsel to defend, the sureties 
paying costs and expenses iu the suit, they caunot claim to be 
not bound by the decree on the ground of not having lieen 
defendants on the record.’” 

It has even been held in some cases, that one who 
instigates and promotes a suit for one’s own interest, by 
employing counsel and binding oneself to the payment of 
costs and damages is barred by the judgment obiaioM.’' It 
is clear, however, that a person thus intervening in a suit 
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of which he is not a party of record will be bound only — (1) if 
the intervention is for the protection of some interest which 
he may have in the subject-matter of the litigation or which on 
the ground of some express or implied contract consists in a 
responsibility over to the defendant, and must attach if judg- 
ment goes against him ; and (2) if the intervention is so 
complete that he is practically substituted for the defendant in 
the management and control of the case, and also avowed and 


with notice to the opposite party, and not upon a secret under- 
standing. Thus Dr. Bigelow observes that parties must be 
openly such ; there can be no secret parties in benefit, unknown 
to the adverse side.’^ “ In Cannon Rioer Mfrs\ Ass^n. v. 
Rogers '^ the ])arties were held not to be the same as in a 
former suit, ns whatever pait the defendant had taken in that 
case, it was not witli the knowledge of the jdaintiff; Gilfillan, 
C. J., observing that if it be conceded that one not a party 
to an action may be e.^topped, or claim an estoppel, by the 
judgment, because be is the real party in interest and conducts 
the deferic(‘, yet he most do so o[)enly, and to the knowledge 
of the other jrarty, and for the defence of his own interests.’* 
Mr. Black, citing a nunibor of American decisions, s^ays, that 
a person “ employed the attoiniey who appeared for the defen- 
dant of record ; that be himself testified as a witness; that he 
was present and aided in the conduct of the trial ; that he 
cross-examined the witnesses; that he lent assistance in money 
or services to the defendant ; that he joins in taking an appeal; — 
none of these circumstances alone is sufficient to make him a 
party to the judgment/’ Similarly Mr. Freeman observes that 
the fact that a person ‘‘ managed the cause us agent or attorney, 
or interested himself in it, and aided the prosecution or defence 
with or without any employment for either party, will not pre- 
clude him from impeaching the judgment. 


72. In British India tho question has risen often with 

regard to what an^ called benami parties. 
BeMmilars are par- procedure of the Courts here is not 

elastic enough to allow a person really 
interested to openly and avowedly conduct or defend a suit as 
a plaintitf or defendant without actually becoming so on the 
record. Still tiie general principles underlying the above deci- 
sions of the American Courts have been recognized here. 
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Mr. Broughton, in his Commentary on the Civil Procedure 
Code, expressed it as his opinion that “ the Court would look 
to the real parties in a henami transaction, and if they were 
the same the action would he barred under this section. In 
Ram<uami v. Virasami;*' Holloway and Innes, JJ., spoke of 
it as a well-established rule ‘‘that a decree binds not only the 
actual parties, but those on whoso behalf it is manifestly brought.’’ 
The observation was, however, not necessary for the decision of 
the case, as the parti(*s to the subse(|uent suit held barred, were 
parties to tht; piior.'^iiit also, though not adversely to each other, 
but arrayed on the record on the same side. In Kliub Chand v. 
Narain Sintjh^' ^ it was found that in aformersuit brought in the 
name of G., the ininorson of the appellant, tlie appellant was the 
real plaintitl‘, and that tlu'sale-deecl, though ostensibly professing 
to be made to the minor, was actiually executed to the appellant, 
and Straight, J., in d( liveringthe judgiiieiitof a Division Bench 
aaid: — “ Tlie transaction therefore being benami in respect of G., 
it follows tiuit he was a mere dummy in the subsequent suit 
for redemption instituted against the respondent, and we must 
liotd that, though not in name, yet in fact, the appellant was 
a party to that litigation.’' In Me/ieroonissa v. Hur 
Churn Mr. Jiistic^e Dwurkanatli Mirter ap[)ears to have 
assumed the contrary and observe<l that if a suit by a benami- 
dar were <h‘cide<l agjnnst him, “ the real owner in a subse- 
quent suit instituted by himself would say ‘my benamidar had 
no right tt) bring the former action, ami I never authorized him 
to do so;'' but what was really decided by the Court was only 
that a bvnamUbir ha<l no right to maintain a suit (or property 
in which he had im beneficial int<*rest. \nGopi Nathw. Bhu(/» 
wat Pershad^^^ Komesli (^bander Mitter ami Norris, JJ., held in 
unqualiBed terms, that “ the proper rule is that, in the absence 
of any evidenee to the contrary, it is to be presumed that the 
betiamidar instituted the suit with the full authority of the 
beneficial owner, and if he does so, any decision come to 
in his presence would be as much binding upon the real owner 
as if the suit Inul been brought by the real owner himself.’* 
In Shangara v. Krishnand' Parker and Wilkinson, JJ„ 
referring to thi?* di'cision, said: — “ The presumption is that the 
benamidar instituted the suit with the authority and consent 
of the true owner, and the lower Courts have found upon the 
evidence that the suit was instituted with the knowledge of 
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the plaintiff. He is therefore as much bound by tlie decree 
as if he had himself instituted the suit, and the present suit is 
barred as beinj^ res judicaia/^ A decision in a suit brought 
on behalf, and in the name of, a person witliout bis authority 
is void, and will not op^oate as res judicata as against bim.^’ 
In Robson v. JEafon^^^ the judgment-debtor even paid the 
amount of the judgment to the attorney who had brought the 
suit and recovered judgment, but as all that was without the 
authority of the plaintiff he was held entitled to recover again. 
It has been ol)8erved in a recent case by the Supreme Court of 
Indiana that if B. personates A. or prosecutes a suit in A.’s 
name without his knowledge, the judgment will l)e void.'^'^ 

The position of a beneficiary is ratlier difierent from that 
of a henamidar^ but to some extent, on thi‘ same principle, 
beneficiaries have sometimes in England, as well as in the 
United States, been held barred l>y a judgnieiit against their 
trustee, and ibis even when the respective rights of the 
beneficiaries are not determined.^'* Thus where property 
is conveyed to trustees to liold in trust for the purpose of 
securing the f)ay merit of bonds or other debts, the trustees are 
held to represent the bond-hold(*rs, and a judgment by or 
against the trustees in proceedings conducted in good faith 
binds the holders of the bonds or other itidehtedness.'^^ It was 
held directly in Peterson v. Lathrofjj^^^ that one cannot be per- 
mitted, after adjudicating a matter liy fiis trustee to disregard 
that adjudication. The equitable owner of a chose in action 
is bound to the same extent as if be were a party to the record.^^ 
A trustee to whom a rail-road company executes a mortgage 
upon its property to secure the payment of its bonds, represents 
the bond-holders in all legal proceedings carried on by him 
affecting his trust, and whatever binds him, if he acts in good 
faith, binds them.*'* The real party in interest cannot escape 
the result of a suit conducted by him in the name of another/* 
and the fact of the suit bein^ conducted in the names of nominal 
parties, cannot divest the case of its real character; but the 
issues made by the real parties and the actual interests involved, 
must determine what persons are precluded from again agitating 
the question, and who are estopped by the previous decision.*'' 
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73. In a suit on behalf of a minor bv a next friend, the 
A minor may he a party minor, and not the friend, i<; a party to 


to a auit, ko that a 
deciiion in it may lie 
rei judicata aj^ainst 

him. 


the suit.'’’ A jiidirnient in such a suit 
will not bo res judienf a in a subsequent 
auit against lite guaniian himself. 
Mr. Herman clearly observes, — “if an 
action is brought by A. as guardian of B., a mini.r, a judgment 
against A. as guardian is in liis official capacity, and will not 
preclude him from maintaining a 9ul)soquent action in his own 
right, individually, and vice versa. For in the prior action. A., 
properly speaking, was not a party. The real party in interest 
was the minor, by A., his guardian.'* But the minor being 
the real party in such a suit, the decision will lie res judicata 
against him. Thus Mr. Herman says," “if the guardian of a 
minor brings an action and is defeated, and the minor, after 
arriving at the age of majority, brings an action for the same 
matter, he may be precluded by the excejitio rei judicata, for he 
is the real jiarty in interest in the former aetlon, and in the 
absence of Iraud or collusion, minors properly represented are 
bound as fully as if they had betm majors and personally cited. 
. . . . judicial acts are obligatorv on infants unless they 
avoid them by direct proceedings, and an infant is estopped 

from gainsaying the record in a collateral action 

When an action is brought ag.iiust an infant, and he is 
represented in Court by his duly constituted guardian or the 
Court appoints a guardian ur/ / j7cw, a judgment rendered in 
such action cannot he avoided. The weight of authority is, 
that an infant defendant is as much bound by a decree in 
equity or a judgment at law as a person of full age; and 
if a judgment or decree be absolute against him he will 
not be permitted to question it except upon the same grounds 
that a judgment can btt questioned liv parties .set/ juris; that 
U for fraud, collusion, or error.” Thus a decision by a Survey 
Officer ill proceedings, under the Madras Forest Act, 1882, 
between a minor zamindar and the Government was held to be 
rei judicata against the minor even though be was represented 
only by a manager appointed by the Court of Wards.” 
Nor will the decision be void, if the guardian exceeds bis autho- 
rity in connection with the proceedings in the suit. It has been 
contended by some French Jurists yu, i-.o/o/u tout mandataire 
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qui a e,vcaic j)<nfv>irs\ Ic tfitcurnrat (i! us alors qinin tiers par 
le fait diupteJ le pupillc ne sauntif r/rr ent/(ti/e; but Lacomlie says: 
il nous scnthle plus Juridit/ue de roir duns le tuteur^ metne alors 
qiCil depusse les /(urnes jntsi'es juir la Joi a son adnmristration le 
representitnt du pupille; ear qnuique Lt lui ustreigne le tvteur 
a ecrtains f^rmuHtes^ el/e )ie fait pidnt dependre faxativement sa 
qualitc de representaid de raeeonip/ls.st nient de ees formalites* It 
appears to bo, in fact, a genera! rule of French law, that a 
decision in a suit l)y a person not competent to sue without 
certain authority is not void collaterally if the suit is brought 
without that authority 

The real difficulty in such ca«es, arises, hovvevert when the 
minor is not refiresented by a guardian. It has been held 
in some earlv cases in British India, that neither a minor nor 
any other disqtiaiitied person is considered a party to a suit, 
unless he is properly represented in it. '' An illustration to that 
effect was (expressly provided in Bill No. III. of Act X of 
1877 , hut omitted along with all other illustrations, as unne* 
cessarv. Tfu‘ same view has l)een taken in several cases in the 

4 . 

ITnifed States of America. Tims Mr. IJtMtnan says, — “where 
tliere is neither ;i tiatural or appointed {Guardian to protect the 
infant’s njilits, a jodgtnent rendered against him is absolutely 
void.”'-' Dr. Bigelow su\s, — “in (ieorgia, Kentucky, Indiana, 
North Carolina, and perhaps elsewhere, judgments against 
infants .sued without guardian are held to be viddable only, and 
hence not impeachable in collatoral actions. In Illinois such 
judgments arc held void.'"' And this appears to be the better 
doctrine, at kiist where the Legi.slatun; has provided a special 
mode of action auainst infants as there is in British India. 
Dr. Bigelow adds, however, that — “ if an appearance were 
entered (on behalf of a minor) the jiidginent cannot be dis- 
turbed.” Tbe (leli'iice of disability is personal to the one sub- 
ject to it, and judgment against an adult in an action by him 
against an infant is of course conclusive upon him.'’* Mr. 
Freeman,'’"' on the other hand, treats the decision by the Illinois 
Court as “ an almost isolated exception to the current of 
authorities, and says — “ in Kentucky, by the provisions of tbe 
Civil Code, no judgment is to be rendered against an infant 
until alter deteuce by a guardian. Yet a judgment pronounced 
after constructive service on an infant, without the appointment 
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of any guardian, was held to he erroneous, but binding 
until reversed.^^ Tlie general tendency is to regard the plea 
of infancy as a personal plea wliic^h may be waiv<td/'^ . • • 
• • . rhough the statute requires the appointment of a 
guardian ad liicm to represent tlie interests of minors who have 
no general guardian, it is well settled that where processhas been 
served upon a minor, the failure to appoint a guardian ad litem 
for him is a mere irn^gularity not affecting the validity of the 
judgment.** Mr. Black also appears to take the same view. 
Citing a considerable numlnrof decisions/'^^ he says, — ‘•if a 
judgment is rendered by a C(mrt, having jurisdiction of the 
parties and subject, it is liehl by the great preponderance 
of authorities, tliat it will not be void because the defendant 
was an infant and no guardian ad litem was appointed. 

^I'be omission to ajipoiiit a guardian does not 

impair the authority of the Court to proceed in the case, 
but is at most au irregularity in the exercise of its lawful 
jurisdiction, which, on s(*ttl(Ml prii)ci[)les of law, may 
impregnate its judgrmuit with error, but cannot render it 
absolutely i/m/Z.**’ ' 1i» Iowa and some «*tlier States, a decision 

against a minor on an appearance for him by an atlorneyo« or a 
merely general guardian''' instead of a guardian ad litem has 
l)een held ni»t to be void, ami this t ven when in spite of 
the express [irovisions <»l a staiutc, tliere is no process served 
on tlie minor. It has been held broadly that the judgment 
will stand as a valid adjudication against the infant until 
reversed,^* and will not l»c open to a collateral attack/' 

74. In regard a lunatic, then appears to be a general 
. . t inianimifv, that a decision against hfm. 

.\n insane may he u . t , , . "e* " mui, 

party to a suit so voul, and there is a considerable 

that a cliTision in it dilK rcnci* ot opinion t»ven as to whether it 

mav he js voidiibie. If a party to the suit is Tion 

against him. compo$ mvnth^ the Court certainly ought to 

appoint a guardian ad /ftew, or loliave his committee to protect 

his interests ill the proceedings. But the failure to perform 

this does not affect the jurisdiciiou of tlie Court, but only the 

regularity of the proceedings. ** Therefore it is” said the Court 
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in Johnson v. Pomeroy ^^that the jud^^ment of a Court having 
jurisdiction of the subject-matter of the suit, and of the person 
of such a party, notwithstanding such irregularity, is not 
absolutely void.” “The fact that a person against whom a 
suit is commenced is, at the service of the process upon him, 
a person of insane mind, and that Ik* so continued until judg- 
ment rendered, and that he appeared in person or by attorney 
or not at all ” is a defect in the proceedings which, said the 
Court in Lamprey v. Nuddy^ “ renders them only voidable 
and not void.’*^^ Mr. Black* citing a number of American 
decisions,'^' says — “it is held by all the Courts that a judgment 
against a person who was won compos men f is at the time of 
its rendition, though without joining his legal guardian, is 
binding and conclusive upon liini, is not to be impeached in 
any collateral action, and stands as a valid adjudication 
until annulled or reversed in soim^ (lir(*ct proceeding for that 
purpose.^"” Even an ex-parte judgiinuii against a lunatic 
without his committee being a party,'' and a judgment of 
confession upon a note and warrant of attorney given by a 
lunatic,^*’ have been held not to he void. 


A party at the time 
of the deciMioii of 
the suit is u party. 


75. Every person who is a ptirty to the suit at 

the time of its (l(*cision is a party to it. 
Thus a person intervening in a suit at 
any stage thereof is invariably considered 
a party. If a person is admitted to appear 
and defend, but afterwards l)y leave of Court withdraws 
his appearance, he is not to he considered a party to the 
suit, nor privy to the judgment, nor hound by So 

also where the name of a person is ordered to be struck 
off, he ceasevS to be a party, even though it should not 
have been struck off by mistake and appeared in the final 
decretal order two years afterwards. This was held directly 
a Division Bench of the Calcutta High Court in Kaiee 
Coamar Dutt v. Prari Kishorecy''^ in which Glover, J., in 
delivering the judgment of the Court said — “after the order 
of this Court directing her name to he struck off, she had 
no further interest in the case, and could not know whether 
her name had or had not been (Uitered in the decree, and 
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no doubt, before the defendant can take advantage of the 
fact of her name appearing in the decretal order, he must be 
prepared to sliow us in wliat way tiie plaintiff came again 
on the record us a defendant, notwithstanding the absolute 
prohibition by this Court.” It was also provided by an 
illustration in Bill No. Ill of Act X of 1877, that “a 
person whose name is introduced as a |jarty on the record by 
fraud and without his knowledge is not a jrarty unless he has 
given his consent to it before judgment.” The illustration 
W'as, however, omitted along with all others apparently as 
unnecessary. 


« 


'6. A person who has I)een irnplciaclod in a suit merely for 
^ , the sake of form will be a ))'rirtv to the suiL 

hailed by a decision tlierein, and 
it. is sometimes mainly with that object that a 
person is tnudo a party. In Deokvv Nundiin v , Pershadf^"^ 
it was contended that a decision in a lorincr suit was not res 
judicata us against a ])laintid‘ in a siib.se(}ncnt suit, because 
•‘though he was a defendant in that (lormcr) suit he was not a 
principal defendant, but wa.s only nradi‘ a defendant chtiataii 
(yro Jonna)^ and that tin* whole tenor ol the plaint shows that 
tne claim was made against tlie priiieipal deleiidants, and not at 
all against tlie procautiunary ileiciulant, ' but a Division Bench 
of tlie Calcutta High Court held that, tliat contention could not 
be upheld. Phear, J., in delivering tlu‘ jmlginent of tlie Court 
said, •‘the decree in any suit must be treated as an adjudi- 
cation of right, as between the plain tiH’ on cm* side, and the 
defendants collectively and severally on theotlier, except, only so 
lar as the decree itselt contain** aiiv tnodification or reservation in 

regard to any of the individual defendants And, 

in this respect a defendant brought in pro f'onna is in exactly 
the same situation as any other defendant". 

In Jiamtann v. Komal Lochariy a suit atrainst a surety on 
hU security-boiul, was held to be not Inn red by a previous suit 
against the principal debtor to which the surety also was a party. 
In support of that views Norman, J., no douhr observed that 
the surety Inul been, and could have been, treated only as a 
DOiniual party to the former suit* lUv main ground of the 
decision, however, was that no issue was raised as to his liability, 
and no decree was passed against him. Nor is the decision in 
Nobin Chundb^r v. Mookta Soondurct against tliat 
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view. In that case G. brought a suit for his half share of the 
estate, making his brother N., who though eutitled to the other 
half was unwilling to join in the suit, a co-defendant, and it 
was held that a dismissal of that suit on the merits would notbtr 
a subsequent suit by N. for his half share. Norman, 0. C. J., 
in delivering the judgment of the Court, said N. was no 
party to the suit brought by his brother G. He could not in 
any manner have availed himself of a decree in that suit to 
enforce a claim to the share which he now claims. He could 
not have appealed from that decree, and we think it perfectly 
clear that he is in.no way bound by the findings of the Court 

therein One of the brothers, against the 

will of the other, wlio thinks that they have not had time to 
sift out the facts of the case thoroughly so as to be able to 
place them before the Court satisfactorily, rushes into Court, 
and takes his chance of a decision as regards his share. 
The one who does not join gets no advantage from that suit. 

He has a perfect right to stand by and watch 

the conduct<>f the litigants in that suit, with a view to assert 
his own riglits at the time and in the manner which he shall 
judge most prudent and convenient to himself.*' N#, would, 
under the general rule, have been barred however by the decision 
in regard to any issue in any subsequent suit as to G.'s 
half-share, arid the High Court did not say anything against 
that. In Brojo Bcliari Milter v. Kedar Nnih^^' U. claiming to 
be entitled to a certain tank as a tenant of B., sued to recover its 
.possession against K, making B. a Jorma defendant; and 
tb#» suit was dismissed, it being declared that B. was not to be 
deemed the owner of any portion of the tank ; and this deci- 
sion was held not to bar a sribsequeiit suit for the same tank by 
B. against K., “as the conduct of the suit was not in his (B.V) 
hands, and if it had been abandoned by the plaintiff so as to 
cause it to be dismi^se(l, it could not reasonably be held that 
this suit was barred.*’ The deci>i()n in this case did not 
proceed on the ground that B. was merely a pro fi^rma 
defendant, and might he justified on the ground that B. and 
K. were co-defendants, and therefore arrayed on the same 
side in the suit. 

Nor is the decision of their Lordships of the Privy Council 
in Ratiimbhoy v, ' against the general rule. They only 
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held in that case; tliat a person impleaded as a party in a suit 
for the purposes of discovery merely, was not a party to the suit 
so as to he hound or protect #‘(1 hv a decree made in it ; and in 
dfjiverin^ tln ir Lordships' decision, Lord Ilohhou^e after refer- 
ring to the irr(‘o;ularity of tiie proceedinij,- observed that — 
** R, was madc'a |)artv ( x|)r(*ssly, ah the order termed it, for 
the purpose of discovery only, hut he was not Treated as a 
party. There was no de<’rco ai:;ainst him ; ht^ was dispensed 
.from attendaiK.e unh‘N-, jind until tin* plalnlifl gave him 
notice, and tli(‘ Court has lu viu inadt* any or(h*r ahout his costs,” 
The correct rule relating to siu li (‘ases appears, to l)c laid down 
in Louis V. liroirn^ in \vlii<di ilu* l;nit(Ml States Supreme Court 
said : — “ It is haid lint (’orcoraii and his co. trustees tlie Canal 
Company and tin* State ol Maryland, all defendants to 

that suit, and that ;is laUween tiiem no i<sue was raised by the 
pleadings on this (jiu'stion, and no adversary proce(‘dings were 
had. Tiu! ans\v(‘r is, tl»at in Cliam^ ry suits^ where parties are 
often made (h l’nidants htTuuse tliry will n<yt join as plaintiffs, 
who are yet parties, it has long been settled that 

adverse interests \[< hetwetui (‘o-jUdendants may he passed 
upon and decided; and if the parties have* had a hearing and 
an opportunity of a'^serting tladr right--, they. are concluded hy 
th(* d(‘cree as tar as it affects rights presented to the Court and 
passed upon hv its decree/’ 


/ ^ . 

Decision on 

rt,K 


It is a general principle, Itouiver, that a decision in 


Jill i,SSlU' 


a Slot (lo(‘v iiijt operat(‘ as res judicata 
again-t all the |».»itics to tlie suit, hut 
(Uilv agliinsi those IxUween whom the 


iwectMi whnm tlu- 
8UO hnd arisi-n in 
former suit . 


maKt'r ad j iidicaie<l ujion was in Issue. 
Ill of' J*itt<ijtvram v. Kolnnkii^^ ' 

the lonm-r -nit was lor se\t‘ral items of 


I 


property with oiu* of which 
* ants were alleged not 
a 8uh-e(|ueiit -im for 


the d( IVndant widow’s co-defend- 
to have any coiicirn ; and in 
itiai panienlar property those 
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co-defendants were .deeracd not to have been parties to the 
former suit. It is held bv the American Courts also, that 
where in jiny suit an issue is joined between some of the parties 
onlv, the decision of the issue has no bindino' force against the 
others.*^' It is on the same principle, that parties to a suit are 
held not to be bound by a decision itt it, in a subse(|Ut‘nt suit 
bet\veen them, unless they we n* at arms length and on opposite 
sides in the former suit ; and a di^cision in favor of a person is 
lield to be not res jadlcafn against other p(‘rM)iis ranged on the 
same side with him in the Ibnnei suit. An issue in fact is, as 
a gemual rule, open to determination altlio igli a finding there- 
on has been arrived at between llie parties in a former suit in 
which they hotli weix' defeiidauts." 'rids is on the liroad 
ground that a judgment in a suit for or against two or more 
persons ordinarily determines nothing as totluur respective rights 
and liabilities as against, each other. Nor could any otlier 
course be urdinarilv ex|)edient, as generally the object of a suit 
is merely to dispose of I he plaiuliirs claim, and the defendants 
therefore alt* not allowed to appeal against isicii other; and to 
treat an expression of opinion in regard to their rights inter se 
as a decision would hardly be proiier ami i*(|uitfil)le. In Jumna 
Sintj/i V. Kainrunishu,'^- in winch a claim for jire-einption 
was (li>missed, it was licld by a Full Hcnch of the Allahabad 
High Court that an appeal wouhl not litj by a defendant 
vendor against the defendant vendee, from a finding in the 
judgment as to the validity of the sale in respect of which the 
pre-emption claim was advanced ; and that that finding ‘‘ would 
not bar an adjudication of the matter in issue between them 
in a suit brought by the latter for the establishment of the 
validity of tlie sale-deed.” In Uha^wunt v. Tej Kuar^^^ 

tlie decision in a former suit as to the defendants being joint 
initr se was held not to bar .the trial of the issue as to their 
being joint in a subsequent suit by oue of tlie defendants against 
tlie others; Mr. Justice 8traiglit ob-t*rviiig tliat, “ In that pro- 
ceeding the <|uestioii whether the family was joint or divided 
was not determined among the defendants inter ifc, hut simply as 
against the plainiiti ; and it could only be res judicata against 
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him or parties claiming under the same title.”"* It has been 
often held in ibc United fctales also, that a judgment in favor 
of one defendant against u plaintiff determines nothing between 
the^ defendant and a co-defendant, and that a judgment 
against A. and his sureties is no bar in an action between one 
surety and his co-sureties to recover of each his proportionate 
share of a jiidgtnejit of amercement that had been collected of 
him. While it establishes the demand, it does nOt establish 
the liability of the sureties between themselves,^” Dr. Bige- 
low observing, that a judgment against several defendants can- 
not determine the rights of the defendants mt<;r ne, says that 

“ if judgment be given aoainst several co-coutractors, and satis- 

d It ill .S 7 //V» rV/ ;//•//,/ V. is I, Mt ;lL^'liltsf i ht- -.‘iicnil rnlf 1 ot'aiiso 

what wuK Im-I'I ;is cniicliplcl m lli.if t-nsf t I k* .lt'(<•l|.^}lJlf^ was onlv Hit* timMion of 

the* plfiintitrstitlciii .lis|.tii»- ill tiiflMnii.T •-tiif. -TIh-tv Wftvfw.. iKTs..r,s/‘ sai-l Sir Uiflinnl 
(larth, Ml tlif jti.l..'i.iriif of tlu-foiirt in tins r-.-, sc. who in th(‘ (Vnirl of first 

tlfsircl t., foino in as inlrrvfni»rs ••laiminL^ .-friaiM ‘-liaivs in thr pHtnortv in 
quf^lit.ii, Th«> t’oiirt all..\\c.l f licin u«-<-or.hnL'l\ to micrv. iic. an.i of coiirs#* thny Inula 
tt. contoiul. if tlicv lia.l tli<.n-lil fit lo.loso, fl,af il„. |.laintif] \v;is not rntitlc'.I lit thr 
wholr of this iiroiM'rty whi.-li Iw rlaiins. l.iit iIimm- .I cfcn.lants M,,,,rnrnt !v .li.l not think fit 
to jtrrsH thrir rase in the r..niu luloxv. a,,.! alloud luLonriit fo,. wiiol,. proorrt v tttltr 
jrivrn in favor ot ihr i.laiiitifl, u.ilioMi app-al.n- to rhis C,M,rt. The pivsrnt 'ipncllHiit 
hnwfvrr, says that t lu.sr mn nrinn- .Irl, -11.1.111?- tti.iy. at sonic f„t,jrc tinir makr a Haini 
for their Hharrs nf thr property as a-aiiisi hm, .nn-i that a^ Ion- as tiicrr is anv nrirrrtaintv 

as to thrir title. It w..ul.| not U. n-tp tor ns p, ,■ nitinn ih.-.|..,.o thtM’.mrt Inflow 

jrivinp: thr whole propertN to 1 he phont itl. In Mij.po,-! o| t hs ai -iniirnt. we niv rrfrrrtsl 
litaraHnlrruhsl hy thr I’nty Coiinril. Tfvnr.''' 'fhat ease aoorarv to ns 

to U* totally .hfTrrrnt I lom i hr po-s. nf . TlieMfh. panics, v^ l.o ueiv saul to u‘ entithsi 
to thr proprrty as a^'ainsf the pla-.ntstN. uere not p;,,!;,.. r,, the mmi • riiul thr Kicr), 

Court, althouirlJ thrrr ^^as l'o,h| reason tor snpp .sm- 1 hat' those pei-s.-iis were reall v entii hll 
ilrrlimsl to try thr .piesHon wh.-'lur th-y >n. r.- eni.rle.j ,„.i, eotis,M,.H„.; that as 
betwrrn thr plaintitT anil thoM- p,-rson., the .jnesfi.Mi ot i-th- n„.rf,t u. ^,.ttle.| in another 
suit. Thr 1‘rivy Coiinril. hoxNcver. i.ebl th-if fh.v xxa. wroi.gp Thex ronsi.lnnsl that thr 
plaintilT must Mireeisl, it af all, up. n thr Mi.njth o| 

othrr iHsrHons wrrr not luiuir parurs to thr sn.t c.s thev on-ht to l,a\a- Iuh-iO ihov miL'ht 
in somr futun' suit, nvovt-i proiits not ..nly .-i- a.'amst the pLaimifr. hwt'us a'^iiiwi tlio 

defrnaaiits who wrn* hon^^ Udt puirhasets to, . .j,„| p,„j luanv 

yrars. Hut that is. hy no im-anv thr state of ihin/s 1,,.^.. h,.eaase (tor thr pnv,M..os of Ihi. 
artrumrnty it IS aiimittr 1 f AitMAf ,.<■ r/o /o-.;j ,ovatr iM-f.n. rhi ronrt Tin- 

plaintiff rlnims thr whole pro{H'rty, an-t tli - :iu-M..n.n- .h ioiulants have he. a illowd to 
come in ami prove thrir nth- to atiy pun ot r Haxinj hu.l this opportumix 'iliyv have 
not thouK'ht tit toprt'ss tlinrrjiM' in thr rourtiU! .v\.,,r r,,:»pj„.al to this (\\uy\ Vonsr- 
qucntly, thr flrh'mhuit who is now apjHMlmi:. is m no.ian.vr whatever of U.,n- sues! l.v 
“losotwoiH'rsons, Ua-auH-. us hetwoni him an i th.an, tiie .j. .-nsa which has Uvn"nvrn will 
> > ivmrhisivr. It is true that u. this rju-r the Low.t •'..nri^ liave nnfort unatelv m»u 1 ‘that 
U'lwxH'nthr niirrvetuinr .Irlrmlants uml the pl.antitf it do,.*, not matter which is 
riilitlwl, Uvaiw' the int.-rvenin^' .Irfrmlants may. a* a fatuie lime recover their shares as 
n*rntnst thr plaintiff. It may U*. that hy these ol»s..rvaM -nv of the Lower (’ourts 'thr 


mtrrvrnm« arfen.lnnts may have Uvn imlm'td n n to pres, rhrir ms,, or t.* tu.i>eAl as'thcv 
otherwise wouM have done : and it is p.>,.:hle that if they .h..ald sue the plaintiff ‘at somo 
futim' time thev may tind themsxdv.w in a diffiruity. Ihi, that rouMdenition d^H's not uffevt 
thr eaacof thr delendant whv> IS now ap|H.‘aont:, a.. Ik-txx.vii him and the intervening: 
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thr tUvret' in this ease will Ik* u xvnelusjve / 
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faction is obtained by one of them, he cannot use the judg* 
mentas binding evidence against the others of their liability to 
him to contribute.”-"' 


78. The mere circumstanco of any persons having been 


Decision on a matter 
is res judicata even 
ac^ainst parties on the 
same side when there 


formally arrayed on the same side in a 
suit is inuuaterial, however, and it is 
atjroed u[)oii now, that they will be estop- 
ped by a decision on a matter, which was 


is active controversy actively ill issue between them, and as to 
between them about ^vbicb they had au active controversy 

against eat h other. Thus Muttusami 
Ay var and Brandt, JJ., ludd in Venhayya v. Narasnmmaj^^ that 
a decision in a former suit as to the defendants in that suit 


having been joint would be ran juflicata in a subsequent suit 
between them, as “although a plaintiff and a defendant may 
have been co-defendants in a former suit, a matter in dispute 
between them in a suh.s(*(|U(*nt suit may have formed the subject 
of active controversy in the former suit so as to preclude them 
from raising tlie same (|uestion in the subsequent suit.’’ So 
aUo in Chandn v. Sir Arthur Collins, C.J., and 

Handley, J., observed that “ Defendant No. 1 under whom the 
plaintiff claims was a party, first defendant, to the former Suit, 
but he was ex parte, and, dierefore, the title of defendant No. 2 
Cannot be said to have been actively contested between the 


present Defendants No<, 1 and 2 in that suit, so as to bring the 
CH<ie within the decision in Venkayya \. Narnmmma\^^ and 
both these decisions were relied upon and followed by the same 
Judges in Mndhavi v. Kelu^^ witli the observation that 
“ there can be no (juestiori that in the former suit and the 
present case, the question vvIietlHU* the land in dispute was the 
projierty of the tarwad of the pre.sent plaintiff, then the second 
defendant, was the subject of active controversy between the 
present plaintiff and the then harnawan of the tarwad,** In 
ShadnlKhnns . AminullahKhaVy’ Duthoit, J., said in delivering 
the judgment of a Division Hench of the Allahabad High Court, 
that — both parties to the present suit were parties to the 
former one; and although in the former they nominally stood 
together in the same array, yet as a fact they were opjiosed to 
each other, S,, being on the side and supporting the case of 
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his mother, the plaintiff, and A. being the true defendant in the 
cause,” Siinihirlv i 'Unriinghain, J., in delivering the judgment 
of a Division Ikncli of the Calcutta High Court in Bissorup v. 
Gorachandy* said : “There can be no doubt, that though the 
present plaintiffs were joined defendants in the former suit, 
they were practically supporting the case of the plaintiff and 
had the fulh-sl opportunity • of contesting the jioiiit wiiich that 
suit decided, a circumstance which is proved by their being 
joined as respondents in llu a()peal. In these circumstances, the 
plaintiffs an^ deliarred under Sec. T5 from now again con- 
testing tlui same point with tin* parties to the former suit.” 
In Itanichnvdrd v. Narnf/fiu^^ Wrsi, J., in delivering the 
judgment of a Division Hemdi of tin? Bombay High Oofirtsaid — 
“ acconling t<* Rnmchnitdra nin'maji v.' Ahaji Para n/i ram 
it was contemb'd tbi^ ad judical lou coostituted res judicata 
amongnt tin* tlien defendants tli.tt ibe pioperty was joint (‘state. 
It was ccrtainlv iield Hcveral Miu.s ago in tin* Collector of 
Sholnpur V. NotoC ibat a Court ought, in some cases, to 
determine tiie rights oi tin* defendants itder se. On this 
principle proliablv wen* Ibunded tlu* ob«>ervati()n> in Venktesh 
V. OanpnifaJ Where an adjndie.ition between the defendants 
is neiu^ssarv to givi* tic appropriate relief’ to the plainliH, there 
must be sueli an adjudication, an 1 in >\ich a ca^'C the adjudi- 
cation will be res judicaio luMweeri the defendaiit> as w’ell as 
between the plaintiff and deieiidanls. But for tin’s effect to 
arise, tltere must In* a eonlliet ol iniertsts amongst the defend- 
ants and a jiidgim ni (1( fining the re il riglitn and obligations 
of the defendants intir sv. 'W nb uii nece>sity the judgment 
will not be res judicata amongst tin* delendants, nor will it be 
res judicata a«in)ngst ilieui by mere inlercnce from the fact 
that they have eolb‘elivi*ly been debated in resisting a claim 
Xo a share made against them as a group/’ This decision was 
approved of in the Bunjal) Chief t'ouu hv Rivaz and Beach- 
croft, JJ., in Neka! Sinjli \. (dmuda 6in^hC in which 
in the prior suit, one <d the t uir inoihers had sued X. 
ami his other two brothers for a tviurih-shure, and while 
the other defendants admitted tlie elaim, N. eoutended 
that he liad lH*eii excluded bv bi> uncle, and was therefore 
entitleil t(.> half of tlie family tlio pluiutiti and tl»e other 

defendants beiuir entitled only to liulf the estate between the 
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three. The Punjab Chief Court had held in Ghisa v. Rwifit* 
also, that a decision as to a common question, such as the tenure 
of a village cominunitv, in a suit hv one inembor of the com- 
munitv fijjainst the otlior motni)ers wouUl not be a res judicata 
so as to bar a sulisoqiuMit suit, involviiiir that same question 
between the del’endants, nnles.s the defeiidants wore distinctly 
at issue on the point, and actt‘d as o])|)osite j)artios, and the 
order was made so as to atfeet llie riL^hts of the defendants 
amonjf tlieniselves. In Phundo v. B. sued V. 

the widow of D. and Bh. a slt‘p-hroth(T of 1). to recover the 
afnount of a inortoafXc** ex(‘cut(‘d by I), from lib. as the heir of 
D. and from tlie Tnortoai^f'd propfu'ty. ll(' ^ot a decree, and 
nfter certain prori‘(‘dinL>s m execution tlu'reof, brought another 
suit against them for a deelaralion as to eei’tain pro[)erty being 
liable to be taken in (Wf cutioti as tin* jiropei ty of his judgment- 
dt*btor Bh. Tlie latte r in l)otli the suits claimed to be the heir 
of D. on the ground of Ids adc-ption by 1)., wliieh P. denied; 
and a finding in favoi* ol the validity of the ado|)tion in the 
former suit was, apparently without any contention to the 
contrary, assumed to liar th(‘ re-opening of that question 
between P. and Bh. in llu* siibsecpient suit, evam though they 
W'ere co-dofembmis ami therefore arrayed on the same side 
in both the suits. 

The rule is in fact, of (|nite a general application. In 
England it was recogidsed in Chninlcji v. Lord Diisdjiy.'^ In 
VottiiKjhnvt V. I^arl of Shreimhnrjf^^ \\ ig?*am, V, C., said: — 
“ If a plaintiH* eaniioi g( t at his right wiihout trying and decid- 
ing a case belnifoi eo-ficdendaiits the (’oiii t will fry ami deci<le 
that case, and the eo-deieodanl-i will Im liouml. But if tin? 
relief given to the plaintitV does not re(|idre or involve a 
decision of any ease Ik i.wemi co-clefmjdants, tlie co-defendants 
will not be bound as berwetui each oilier by any proceeding 
which may lx* m‘e<*ssarv only to tlx* decree i he plaintiff obtains.’* 
So also, in Kemn v. ( Wairford^'^ Sir (leorge .I(*ssel, M. K., 
said : — “ \\ liere ;» jilaintitr obtains a release against one or 
more defendants, ami there are suliordmate (pM*stions either 
necessary to lx* gon^ into to w^rk out that lelief compli'tely 
for tlie benefit of tin* j)l'dntifr, fir necessary to adjust the 
rights ol tlx* (l(‘b‘miants consi <jncnt on the reli<*f so obtained 
by the filaintifl’, ilie Court nxiy, bv erx|uiri(*s in ebarnbers, 
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work oat the equities between the co-defendants.” Mr. 
Freeman speaking of the practice of the American Courts 
says, — “ wherever the rules of practice permit defendants to 
make issues among themselves, and to have such issues deter- 
mined and relief granted thereupon, they become adversary 
parties upon interposing pleadings setting forth their conflicting 
interests and calling for the granting of appropriate relief ; and 
a judgment or decree determining such interests and grautiug 
or denying such relief is as conclusive upon them as if they 
had been plaintiff and defendant instead of co-defendants.” 
Mr. Black likewise says,- — “an exception to the general rule 
arises in the case where conflicting claims to the ownership of 
the property are afiirmatively made and set up in their answers 
by several defendants in an action. Here a Court of Equity, 
(and also under the Code Practice, a Court of mixed powers) 
may, by its judgment, determine the rights of sucli defendants 
among themselves, and such judgmeni will be equally con- 
clusive, as between the defendants who appeared and litigated 
their claims, as in tlie case of a simihir issue between the 
plaintiff and the defendants.’’'^ Mr. Vaufleet says, — “It 
is a settled law that, where a cast* is niaile out between the 
defendants on issues between the complainant and defendants, 
a Court of E(|uity will decide the rights of the defen- 
dants os between themselves without any cross-pleadings.” 

It appears to have been held in a number of cases'* by the 
United States Supreme Court that “in Chancery suits, 
where parties are often made defendants because they 
will not join as plaintiffs, who are yet necessary parties, 
adverse interests as beiwoeu co-defendants may be passed 
upon and decided, and if the parties have had a hearing 
and an opportunity of asserting their rights, they are con- 
cluded by the decree so far as it alfects rights presented to 
the Court and passed upon by its decree.’’ The Illinois 
Supreme Court and the New York Supreiue Court held the 
same in Harmon v. Auditor of Pullic Accounts'" and in 
Parkhurstv. Berdetl,"' respectively; Earl, .1., observing in 
the latter case, that “ P. was a party to that action, and 
there was litigation between her and him as adverse parties, 
although both of them were defendants, and therefore 
whatever was adjudicated as between them estopped them as 
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if the adjadicatioD had been made in an action wlierein one 
of them was plaintiff and the other defendant.” The same 
has been held by the Missouri Supreme Court in Nave v, 
Adam$^^' in which Barclay, J., speaking of the co-defen- 
dants said that their interests were essentially adverse to 
each other, and the adjudication respecting them, upon 
the pleadings clearly raising such an issue, is as conclusive 
as thougii they had occupied the more formal positions ol 
plaintiff and defendant as to that issue.”*' 


Identity of parties 
not affected by 
change of their 
relative pftsitions 
ill subsequent suit. 


79. A mere nominal, and not substantial, (liffcrcnce ol 

[larties in the subsequent suit, will not affeci 
their identity or the application of the 
doctrine of res judicata r- Thus the fact ol 
a person being a |)arty as a plaintiff or as « 
defendant is immaterial, and a decision in 
one suit is held to res judicata in anotherj 
even if the plaintiff and tluf defendant in the former suit wert 
respectively the defendant and the plaintiff in the latter.-* Mr. 
Taylor says, — “It matters not in regard to the conclusive effect 
of a judgment, whether the plaintiff in the second action was 
the plaintiff or defendant in the first.’**’ In Enstmurc v. 
Lairesj" a decision against the plea of a set-off by a defen- 
dant was held to bar a suit by the same defendant for the 
arnuimt of the set-off against the plaintiff in the former suit. 
Smith, in his notes on the Duchess of Kimjston's casc^ says,*"^ 
that it a])pear8 from Eastmnre v. Dawes^ “as wjis indeed 
always (dear on principle, that a verdict negativing llie right of 
a defendant stated in liis plea, estops him in a siibsecjuent action 
from asserting that right as plaintiff against the same party.’* 
In the Unit(*d States, Chief Ju'itice Cooley, in delivering the 
judgment of the Michigan Supreme Court in Barker v. Clcve- 
landf said, that to constitute a judgment bar to another suit, 
“it is nut essentia! that the parties should stand in the same 
relative position to each other. It would not be claimed by 
the plaintiffs, because they were plaintiffs in one suit and 
defendants in the other, therefore their judgment .should not 
conclude them.’* 
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Identity of parties 
not aifectod by 
omission from, or 
addition in, subse- 
quent suit of any 
persons. 


80. Nor is it an objection to the application of the rule 

of res judicata that the parties to the former 
suit included some who are not joined in 
the subsequent suit or vice versa. Mr. 
Herman points out that the fact that there 
were other defendants in the former suit, 
who are also bound by the decision and 
estopped from controverting the same fact, does not render the 
former decision any tlie less conclusive against any of the 
defendants in the subsequent snit.-^^ Similarly, Mr. Freeman 
gays, — “The former adjudication ought not to be any less conclu- 
sive* on the adverse parties, A. and B., because other persons 
shared with them tlie advantages and disadvantages of the 
former suit. The matter could have been as efficiently liti- 
gated as though A, and B.were the sole parties in interest, and 
the opportunity for the settlement of their controversy having 
been so given, there is no reason why it should be re-opened. 
Thus in Latum v. the defendant in the subsequent 

suit was a party to the former suit, and the objection was that 
oth<*r persons were also parties to it, and the Court said, “ That 
singh? fact alone constitutes uo valid obji'ction to the admission 
of the record.” In Jilhlc v. Hinijham;'^ a |)nrchaser of sheej) 
hi ought a suit for damages for breach of warranty against the 
vendor, who had recovered in a j)rior s\iit from tlie jmrcliaser 
and hi'* sor<*ty the amount of a |iromissorv note lliey liad* given 
for the slu*ep, notwithstanding the purchaser’s plea of the breach 
of warranty : and the verdict on that plea was held to be res 
judicata in the subse(|neut suit by the purchaser; Edw'ard, J., 
observing that ‘Hhe mere fact that another person was sued 
with him ought not to deprive the dt fendant in thi^ suit of the 
biuielit of the former judgment.” In (ralla/tcr v. Citj/ of 
Rloundsvilh the former .suit was brought by the plaintitt’in 
the subsequent suit and three other persons, and Brannon, J, 
observed that — “the fact that others are concluded as well 
us they cannot enable the plaintiff* to escape the effect of 
the decision.” 


As to the introduction of a new' party in the subsequent 
suit the unanimity of opinion is nut so general. Sir William 
DeGrey in the Duchess of Kingston's case, observed, “ that a 
judgment against a co-contractor, a co-obligor, or co-partner 
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will not be evidence, where another is joined.’* Mr. Freeman 
says that — “ this seems, in most cases, to be perfectly reasonable ; 
otherwise the party now joined will either be benefifted by 
a decision which could not have prejudiced him if it had {jone 
the other way, or bound bv an adjudication which he had no 
opportunity to resist.”” Thus where the former suit was l)y 
one of the promisees only and the subsequent suit by all the 
promisees, tlie former judgment was held to be rightly 
excluded, if the newly added plaintiff were entitled, though the 
other plaintiffs might be debarred.” On the other band, where a 
suit was brought against some of the joint promisors and decided 
in their favor on the merits, the judgment was held to l)c rc» 
judicata in a subseciuent suit against all the joint promisors. ” 
If in the subsequent suit, there are additional nominal parties 
having no interests to be affected by it, their presence will not 
prevent the judgment in the former suit from operating as res 
jtidlcata:''^' The contrary was contended for in Mohidin v. 
Muhammad Ibrahim,^' hut the Court over-ruled the contention, 
observing tliat — '‘otherwise every case of estoppel by judgment 
inftr partes might be got rid of by introducing a man of straw 
as a plaintiff* or defendant in the subsequent suit.” The same 
view was taken by the Calcutta High Court in Gopal Das v. 
Gopi Nal/i,^‘‘ in which Wilson and Okinealy, JJ., said — “ Res 
judicata is a personal matter between .the parties and so far us 
those parties are concerned, the question Is concluded for ever. 
The fact that there are other parties in the suit, upon whom the 
former decision is not binding, cannot be a ground for holding 
otherwise.” In Girardin v. it was pointed out that 

if the rule were otherwise, “no matter how often a case be 
decided, the parties might renew the litigation by simply join* 
ing with them a new party.” 


81. The parties will be considered to be the same, only 

if they should bo “ litigating under the 
same title.” In Moxdin Rowther v. 

•!>« Hish 

wme parties. Court pointed uiit that these words in 

Sec. 13 did “not refer to the identity 
of the ground of action, but mean that the question must have 
bwn raised and decided in the same right, that is to say, in 
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the right of the parties to the second suit, and not in 
the right of a stranger whom they represented in the first 
suit as his executors or administrators, &c.” In Muhammad 
Din V. Rahim Out*' Tremlett, J., in delivering the judg- 
ment of a Division Bench of the Punjab Chief Court said — 
“the plaintiffs in the two suits are acting in different 
capacities, as in the first, tiie present men were promoting with 
others a jointclaim (of pre-emption) whereas now they proposed 
a private and exclusive title.” 

Tliis reservation of the rule of res judicata is also of a 
general application. Speaking of the rule of Roman Law, 
Pothier in his work on Oltligations ol)serve3 that — “the 
third reqtiisitc to the exceptio rei judicata, is that the 
person who demands the same thing as before, should 
demand it in the same quality, and that the demand 
should also bo made from the defendant in the s.Tme quality 
us ber)re.’’*"’ That is, in fact, a familiar principle of theModern 
French and other continental systems of law.'** The Code 
Civil, in enunciating the rule of m judicata provides 
not only that the demand may be entre les m'me parties, but 
also et fornu'e par elles et coutre ellcs en la mime qualitej’ and 
u claim by a person to a house in one’s own right is held to be 
in a (liHerent quality from that made by the same person as his 
uncle’s heir. There is a general agreement that the identity of 
quality ; “ raitache a la tL'or'ie de In representation, en ce que 
celui qiii, apres avoir agi dans une instance en son nom person- 
nel, se frouve dans une autre le representant d'un tiers, nagit 
pas duns it! deux proces en la mime qualite, alors V exception 
(de fautorite de la chose jugee ) n' esl pas applicable, pareeque, 
il n*y a pas indentiW juridique tie personnes, cist a-dire indentiti 
de personnes dans le sens attache par la lai a cette expression .** 
The same reservation is recognized in England, and in all the 
countries whose jurisprudence is based on the English Law. 
Thus it was laid down in Metiers v. Brown,*^ that “ whenever 
u person sues, not in his own right, but in right of another, 
he must for the purpose of estoppel be deemed a stranger.” 
Mr. Freeman savs, — “It is a rule of both the Civil and the 
Coniin«)n law that a party acting in one right can neither be 
benefitted nor injured by a judgment for or against him, when 
acting in some other right, and further adds that, “if one iB 
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made defendant in an official capacity, the judgmetit will n<it hind 
him personaliyi and if made a defendant personally, it will not 
bind him officially.” Dr. Bigelow says, — “Judgments as a 
general rule conclude the parties only in the character in wliich 
they sue or are sued; and therefore a judgment for or against 
an e.\ecutor, administrator, assignee, trustee, agent, or attorney, 
as such, presumptively does not preclude him, in a diflierent 
cause of action affecting his own proper person, from disputing 
the special findings in the former cause.’”" He further adds 
that— “appearing in an action as heir of A will not estop the 
party to claim the same property as devi.see of A’s widow, or 
as a creditor having a lien.” So also Mr. Herman says 
**The general rule that a judgment is conclusive between the 
same parties, is not complied with, when the same person, 
though a party in both suits, is such in different capacities — 
in the one individually, in the other as administrator.” '" 


The same has been held in several cases. Thus, it was held 
in Rathhone v. Hooncy,^' that a judgment against a party 
sued as an individual would not be an estoppel in a subsequent 
suit in which he might sue or be sued in another capacity 
or character ; as, in “the latter case he is in contemplation 
of law a distinct person and a stranger to the prior proceedings 
and judgment.” tSo the dismissal of a claim against an 
executor brought upon an agreement made by him will not bar 
a subsequent suit to charge him personally on the same agree- 
ment.^* ... So also a judgment against a person in his 
wife's lifetime in a stiit to which she was not a party will not 
be res judicata in a suit by him as her administrator.'*^ Nor is a 
judgment in a suit brought by the executor of g deceased partner 
against the defendant in his capacity as liquidator of the firm, 
a bar to another suit brought by the executor, against the 
defendant in his capacity of partner.” A judgment of foreclo- 
sure against a person in his individual capacity was held in 
Landon v. Tovonshend^^ nut to bar the assertion by him of a 
claim to the equity of redemption as an assignee in bankruptcy ; 
Andrews, J., saying : “ To bind the estate of a bankrupt in 
the hands of his astignee by nn adversary judicial proceed- 
ing, or by a judgment of foreclosure in a suit commenced 
aAer the bankruptcy, it is indispensable that the suit or 
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proceeding should have been brought against the assignee 
distinctively in his representative and official character, or, 
at least, that it should in some way appear on the face of 
the proceedings that they related to or affected the bank- 
rupt’s estate, and that it is not sufficient that the assignee is 
individually named in the process or pleadings, without any 
averment of his representative character. This is in accord- 
ance with the general tenor of adjudication.’’'^''' A judgment 
against a sheriff for goods which he alleged to have taken under 
an execution in favor of A. and against B.is not res judicata m 
a subscijuent suit against the same sheriff by the same plaintiff 
for taking the same goods under an execution in favor of C.and 
against IJ., as the sheriff is not the same party in regard to the 
interest in the two suits.'’' So also a person, who is a party to a 
suit on a deed in which he is interested as a beneficiary, will not 
be consideied a party toil in his capacity of a trustee in another 
deed afli etiug the property in dispute in that suit.'’" A person 
Buina asthcheirof his mother is not hound bv a decision against 
him in a suit in which he appeared as the heir of his father.''" 

However, when all the inteiests of the party, in his 
several capacities, are helore tlie Court in a suit, the reason 
of the reservation ceases, and he is liound in all cliaraelors. 
Thus, wliore an exiTiitrix, the widow of the tesUitor, is sut d 
in the furnuT capacity only, l)ut raisrs in her defence of the 
feuit the isiiue of her rights as usufructuary, she will he 
personally concluded by the judgment, and cannot snlisequently 
attack its validity on the ground that she was not a party in 
her individual capacity/*" In Carcoran v. Chesapeake 
Canal an individual as trustee for certain bond- 

holders, was brought before the Court, and a decree rendered 
against him as such, and it was held that he could not relitigate 
the same matter on the ground that he was himself a hond-holder 
of some of the bonds, because as trustee in the former suit he 
was represiuiting himself. In BuiUiimj and Loan Ass'n w 
CkaltnerSf^^ Paterson, J., was in favor of treating the former 
judgment as an estoppel, but the majority of the Judges dis- 
aented, though their decision also proceeded on a rule of proce- 
dure, and Searls, C. J., admitted that a party might be before 
the Court in two or more capacities, and said, It may well 
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rr** jut}ic>iln in re- 
gard also to persons 
beenining privifs 
after the suit. 


a 82.1 A DECISION IS RES JUDICATA AGAINST PKIVIES ALSO. 

be that a party who voluntarily hies an answer in a cause 
without an order of Court making him a party defendant, and 
who goes to trial upon the issues made by his answer to the 
complaint, will be concluded by the judgment rendered on the 
trial of such issues, and estopped from denying that he was a 
party to the action.” On the same principle, a decree in a 
suit brought by an executor in bis own right, but to whicli be 
was a necessary party as executor, and in which the rights of bis 
testator are adjudicated, is conclusive between the adniinistriilor 
de h onis non and the other parties to it, and cannot be re- 
examined in a subsequent suit between them.'” 

82. It lias been already observed that a decision on a 

matter in issue in a former suit is res judi- 
cafa not only o^ainst the parties to tliat 
suit, hut also aoaiiist those who or any of 
wlioni claim under them. This rule of 
ancient origin, and has, in fact, been gene- 
rally recognized in a much more extended form. It was 
familiar law among tlie Romans — eadem esse personw non ipsi 
modo inttllifjuntftv infer fjnos judicium actum at, eorumve 
hevredis, lifiuwrjue domini, vertim et htiujulares successorvs, 
(juin eiiam exiranti, turn (juidcvi cum vcl incite iitl consensc- 
runt, nl reapse ac sun ipsius nafurn res in judicium deducta 
penitus consumpta est, vcl ex sinyulart jure consumpta esse 
ridefur. The French Jurists take a still hroader view, designat- 
ing the grounds of the extension of the doctrine of res jadicatn 
to persons other than the parties to a suit, as natural and posi- 
tive* Unrler the former they include all iinm^fmidves sur les 
priucipes i(eni'raux de In representntion d* une personne par 
n/te autre, on de la succession fnnt nuiverselle qu\i litre pnr^ 
tieurier, clu^slfvillg tlieui as resting respectively on the principles 
dun mandat lujal, conventionnel oujudiciaire ; (b) de la (jes^ 
tiou d'u/jaires ; ( rj de succession. Positive extensions embrace 
all special dispositions of positive law, and are distinguished 
into two classes, the first comprising ** des cas qui ne sc 
raltachent qu indireciement nux prinetpes de la chose jwjee; 
in re s(7is (jUe, si les Jupenients obtenus contre nne persomie 
sonf Indistinrtemcnt (tpposables d touies, dest moins par dero^ 
(jation aux principes i^neratur (jue nous i^enons de ptscr sur la 
fufeessite de Videiititi de parties, que par vote de consequence 
<r une disposition de la loi qui reserve exclusivement d une ou 
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plueieurs personnes ddterminSes Fexercice de certaines actions. 
The second class comprises les cas on Us necessites pratiques 
de certaines institutions forcent d cunsiderer une personne 
comme representtc. par une autre, ahprs repen<lant qu'aucun lien 
de mandat /// de (jestion d' affaires iic les unissait entre elUs/’^ 

It is a general proposition of the English law also, that a 
decision binds even the privies of the parties. Lord Coke, in his 
quaint language, said, — “the lord by escheat, the tenant by the 
curtesy, the tenant in dower, and the incumbent of a benefice, 
shall Ik; bound by and shall take advantage of estoppels.*"’’ 
These all are instances of privies in law, l)ut the same is true 
of privies in blood and of privie* in estate. As observed by 
the Alabama Supreme Court in Woods v. Monteoallo C, and 
T. Co.,'’'’’ “ where one claims in privity with another, whether by 
blood, estate, or law, he is in the same situation with such fierson 
us to any judgment for or against him.’* The classification of 
privies has no importance for tl»e rule of res judicata, as the 
mode of the creation of the relation of privity’ does not extend 
or limit the operation of the bar by a decision, a>id is therefore 
immaterial. The rule applies equally where the person to be 
bound is two or more steps removed from the record party who 
constitutes his source of title, provided no new title has accrued 
in his bands ; and tenants who enter under other tenants, on whom 
notice in ejectim'iit has been served, w'iil 1 >p concluded by the 
judgment.'’' Privies, it has been said, “are those who claim 
under or iti right of parties, or who stand in mutual or successive 
relationship to the same rights of property." Privies are held 
“bound because they have succeeded to some estate or interest 
which was bound in the hands of its forn'.er owner ; and the extent 
of the esto|)pel, so far as the privy is concerned, is limited 
to controversies affecting this estate or interest. ... It 
is well understood, though not usually stated in express terms 
in work* upon the subject, that no one is privy to a judgment 
whose succession to the rights of property thereby affected 
occurred previously to the institution of the suit.’* It has 
even been formally enacted in some of the states that a judg- 
ment is conclusive only “ iietwcen the parties and their succes- 
sors in interest by title subEeqiient to the commencement of the 
acUon." Dr. Bigelow says — " The ground of privity is property 
and nut personal relation. To make a man a privy to an action 
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he must have acquired an interest in the subject*nmtter of the 
action either by inheritance, succession, or purchase From 
a party, subsequently to the action.” Mr. Herman says — 
As a successor is entitled to tiie benefit of a judgment in 
favor of the person under whom he claims, a judgment 
against the latter may vice versd he opposed to the former, 
provided the title has only vested subsequent to the proceeding 
in which judgment was rendered.^' . . . An assignee is 

bound by a judgment against the assignor prior to the assign- 
ment.” A vendee or assignee will not be concluded by a 
judgment against the vendor or assignor subsequent to the sale 
or assignment. It is quite a general rule, in fact, that to 
create the relation of privity, the person to be bound by the 
judgment must be one who claims an interest in the subject 
affected through or under one of the parties, and he must 
claim it as acquired after the rendition ol the judgment.'' it 
was held in Hunt v. Haven^^ tlist “ one cannot be a privy in 
estate to a judgment or decree unless he derives his title to 
the property in question subse(|uent to, and from some party 
who is bound by, such judgment or decree.” Thus u mort- 
gagee is in privity with u mortgagor as to all that happened 
before the e.\eculion of the mortgage, and not in regard 
to anything happening afterwards. A tenant of the 

defendant in ejectment, who acquired his lease before 
the commencement of a suit is not estopped as to his 
term by a judgment in the suit against bis lessor." An 
assignee is not bound by judgment in a suit by or 
against the assignor, instituted alter the assignment' was 
made, though it might have been different if the judgment had 
preceded the assignment.'" Nor is a grantee of land affected by 
a judgment concerning it in a suit instituted against his grantor 
by a third person after the grant.''-’ The decision in Cooper v. 
Corbin'” is not against this view, as it was only held in it, 
that— “where a transfer is involuntary, as where it is made by 
virtue of an execution, judicial or trustees’ sale, it takes effect by 
relation as of the date of the lien or trust-deed under which the 
sale was made, and cannot be affected by any judgment against 
the latter in a suit commenced after that date,” Nor is the 
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rule peculiar to the American Courts. It was familiar laur 
among the Romans. It is unanimously agreed to by the French 
jurists. It is recognized and acted upon by the English Courts 
also. Thus Mr. Justice Uttledale in Deo v. Earl of Derby. 
said : A passage has been cited from Comyn’s Digest, 

Evidence A. 5, where it is said, that ‘a verdictin another action 
from the same cause shall be allowed to be evidence between 
the same parties. - So it shall be evidence when the verdict 
was for one under whom any of the parties claim.’ But that 
must mean a claim acquired through such party subsequent to 
the verdict.” 


83. The Indian rule has also been interpreted in the 
. ... same way, the claim contemplated in the 

The claim contemplated -.o i.X_ 


Ji sao vaaiiii . - I'd nni* ^1 ^ 

bv the Indian rule is enacted III sec. 13 being taken to 

also ono based on a title be that on a title acquired subsequent to 
acquired subsequent to tijg prior decision setup as a res judicata. 
the former suit. ijijjg Punjab Chief Court has recently 

taken that view in Madu v. Umardin^^ in which Riwaz, J., 


said that " the words parties under whom they or any of them 
claim can only refer to a title which had not come into ex* 
istence at the date of the former suit.” Mahmood, J., in 


SitaRam v. Amir JJegam*^ said — “he who takes under another, 
is not bound by any acts which that other dues subsequent 

to the grant It is upon the same principle 

that no estoppel incurred after the mortgage, and no con- 
clusive adjudication as the result of a subsequent litigation 
by which the mortgagor is bound, can aSect the rights of the 
mortgagee. . . . Hypothecation or simple mortgage, as 

understood in this country, is a species of what are known as 
Jura in re aliena, that is, estates carved out of full ownership, and 
that when such an estate has once been created the mortgagor 

cannot represent it in any subsequent litigation 

The estate which has already vested in a mortgagee cannot 
be represented in, or adjudicated upon, in a subsequent 
litigation to which he is not a party ; for the simple reason 
that a decree of Court in such cases can neither create 


new rights, nor take away existing ones, but can only enforce 
the rights as they staud between the parties, ana in en- 
forcing such rights, cannot go beyond the rights of the parties 
to the liti^tion." The same has been held again by the 
Allahabad nigh Court in Niazulla Khan v. Nazir Beyamf* 
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and by the Calcutta High Court in Dooma v. Joonarain.<>* 
III the latter case, Mr. Justice Mitter, in delivering the judg- 
ment of the Court, said; — “The decisions of the 18tli July 
and 6th October 1866 were passed in a suit which was instituted 
long after the date of the plaintiff’s mortgage ; and the plaintiff, 
who was not a party to that suit, cannot, therefore, be bound 
by any decision which was p/assed in that case.” This decision 
was, though doubted, yet followed by Markhy and Prinsep, JJ., 
in Bonomalee Nag v. Koylash Cfninder,"" in which it was lield, 
“ that a mortgagee (the auctiou-parebaser of the mortga<;ed 
property) not in possession is not barred liya decision (deliveretl 
Itefore the sale, but after the mortgage), affirming u right (>f 
way in a suit between a third party and the mortgagor, from 
suing to declare that there is no such right of way, he having no 
knowledge of that suit, which was, however, decided without 
any collusion between the parties toil.” I’rinsep, J., added, — 
“We cannot, I think, hold, that a mortgagor in possession so fur 


represents the entire estate as toaffeet the right of a mortgagee.” 
In Kruhnaji v. SUdram,"^ a decision in a suit against a mort- 
gagor subsetpient to the mortgage was pleaded as a res judicata 
against the mortgagee, and Sir Michael Westropp, C. J., in 
delivering the. judgment of the Court, said, — “The acts of S. 
(mortgagor) antecedent to the mortgage by him to the plaintiff 
would hind the latter, but the acts of S. sul)sequeutly to the 
mortgage do not bind the plaintiff.” 


84. Nor will H suit between the representatives of any one 

party he “ between the same parties or iiarties 

A (lefUicn Will not be i ^ i i • >» 

» under whom they or anv of them c aim. 
guhsrrimiil suit lie- “ "US Oil this uccoutit tfiat a niidiiig as to 
twcfii tlie fo-heirs the existence of an adoption between the 
of out* parly iii the parties to a suit was held in Vythilin((a v. 
formir suit. Vijaynlhammal,''^ to be not res judicata 

between the co-heirs of the party who had denied the adoption. 


Hutchins, J., pointed out in Thanakoti v. Muniappa,^ that the 
words “ any of them ” in the rule “ refer to any of the parties 
claiming under any party bound by the former proceeding.” 


85. As to when one party can be said to claim under 

Whea one person is another, it ®ay ^ broadly observed, that a 
•aid to cluim under person is not deemed to claim under another^ 
tnotber. if in fact be does not claim under that 
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Other, though he might have done so, and his interests 
were almost identical with that other’s.^*’ The question as 
to the exact cases in which he can be said to so claim is 
one of substantive law, and a different view has been taken 
of it in different countries. Brief reference will be made 
here to such aspects of the question as have come before the 
courts in countries governed by the English system of juris- 
prudence with reference to the doctrine of res judicata. They 
are rather of a negative character as comprising mostly of cases 
in which persons standing in certain relations to others 
have been held not to claim under those others, but 
they are particularly important in connection with the 
question of res judicata as notwithstanding that, the said per- 
sons have been held usually estopped by judgments against 
those others, almost as if they claimed under them, on a 
ground analogous to, if not the same, with that of res judicata — 
on the ground not so much of privity as of representation — on 
a ground requiring, besides the usual essentials of res judicata, 
that tlie decision in the former suit must have been obtained in 

f 'ood faith and without collusion. Such cases are distinguished 
rom those of succession and assignment in almost every 
system of jurisprudence. Lacombe, in speaking-of the French 
Law, says that it is necessary not to coufouud les at/ant cause 
efune personne avecceur qiii, sows rnttneheren aucune manii-re 
leurs droits au.r siens, ne lui succedciii qn'en ce qu'ifs ont tous 
eu en dcs temps successifs des droits identiques svr la meme 
chose. The Indian Statute Law docs not make any provision 
directly for such ciises, and therefore they are usually decided 
on such general principles of equity and justice as have been 
established by the decisions of the English Courts. The con- 
ditiou as to the absence of mala fides in the first suit is, how- 
ever, not peeuliar to the English system of jurisprudence. It 
was recognized expressly in the Roman Law. Lacombe men- 
tions it as a principe inconteste that all that has been said on 
the subject of the representation of one person by another 
is subject to the condition que le reprhentant aura agi de 
honne foi et sans ootlusion ; and says : — Tous les auteurs, et 
sb n *ont fait en oela que suivre des rigles deja pose'es par le 
droU remain, ont fait exception aux prineipes genfiraux de 
Us repr/sentation, lorsque le jugement n’a ete obtenu que par 
dot et par suite d^une collusion entre le representant et sots 
odvereaire.^' 
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86. Thus as a general rule the collateral heirs of a male are 

held, after his widow’s death, not to claim 
Collateral heirs of a male under her. For instance, the Ponjuli 

Chief Court said in Fatteh Singh v. 

Hakim Singh^- that “ in leoard to 
the question whether the plaintiffs claim in virtue of nny title 
held by K. to the estate of her deceased husband, it is apparent 
that they claim as heirs to her husband, and her interest merely 
delayed those rights if those rights existed, but her rights are 
distinct from those of the present plaintiffs, who cannot be said 
to claim by, under, or through her. The widow takes in a 
manner that in no way identifies her interest with the heirs*, 
so that, although it is true that the proved adoption of F. would 
have defeated her claim to succeed to her husband, no less than 
it would defeat the claims of her husband’s heirs, this identity 
of interest in regard to a danger contmon to l)oth must not be 
confounded witli privity in estate. And if in such a case as 
this, the [>erson alleging adoption after having disputed this 
question with the widow cannot a<.ain dispute it with her 
husband's heirs, when it has been decided against him in a 
suit betw’een him and the widow, then also neither could the 
heirs dispute that question, if in a suit brought by or against 
the widow it had been decided in favor of the person 
alleging adoption. But in the latter case, there would he 
obvious danger of collusion. Accordingly it appears both 
on the application of the abstract rule, and on the ground 
of practical ct>nvenience, tliat there is no estoppel.^*" I'iie 
general rule appears to be that the collaterals will* be burred 
i)y a decision in a suit to which tin? widow is a [>arty, if the 
decision in it were real and not fraudulent and collu.**ivc. The 
principle on* which this is based w^as explained cleat ly ia 
Ahmedbhoy v. Vulleehhoy^^^ by Liitham, .1., who cited both 
English^^ and Indian^^ cases in support of it. 


r On the* Maine prineiple, the followiiivr illuHtratiori intnuiurc*! into RiJI III. (\( 
Act X of 1h 77, though flimlly omitle<l alon^ with uli <ither illuMlrutioijM lo 

Sec. 13 . *• (er) On the death of a Hindu, 15 ,po»4«i*HHion of A’m land, » liiimiriK' to 
hold it M A 'm adopted non. A’a widow, C, Hues B for tut widow. It pUjo/la the 

adofition. The Court, findi that B wan not a<loptuii and flt*cTee« in favor of C. On (Tm 
death, A*m collateral kindred take {xiHMCMHion of the larwl. The former deerw? thmH not 
bar a suit bj B agairiit them for {KWHewtion an A'a a^iopted ton for the f;rdlarcral kindred 
do not claim under C.** 


W4P.R.ll§.n. f* Gtpi Waaadtv •. Ifarkaad*. Z. L. R. nX 

M I. L. R. n Bom. 708. Bm. 38. 

la^i of BaaOoa •. Boebor, 8 n. aaO F. 810. Kara/aa «. Paadoraaf . 1. L, R. V 

»8oa 0 . Bari of IfroMBt, 8 <), B. 



190 KKVEBSIOXEKS ABK nOl’Kli liV HElMSION AGAINST VVIIHW. [ 8 . 8 e> 


The leadin(2; case on the point is that of Kntama N atchiar v. 
The Rajah of Shivagunga,^’’' Ijord Justice Turner, in delivering 
their Lordships' judgment in that case, said: — “ Unless it could 
be shown that there had nut been a fair trial of the right in 
that suit (against the widow), or, in other words, unless that 
decree could have been successfully impeached on some special 
ground, it would have been an effectual bar to any new suit by 
any person claiming in succession to A. (the first widow). 
For assuming her to be entitled to ibe zeinindary at all, the 
whole estate would for the time be vested in her, absidutelv for 
some purposes, tliough, iiisonit* respects, for a qualified interest ; 
and until her death it could not be ascertained who would be 


entitled to succeed. Tl»e same principle w’hich has prevailed 
in the Courts of this country as to U nants in tail re|)resenting* the 
inheritance, would seem to u}>ply to the case of a Hindu widow ; 
and it is obvious that there would he the greatest possible incon- 
venience in holding that the sueee<Hling lieirs werr not bound 
by a decree fairly ami properly obtained against the widow.” 
These words wioe (juoted with approval by their Lordships of 
the Privy Council in Pvrfabnarain Sin/tr/i v. Tri/okinath 
Stnfi^hr'' in which the widow claimed under a will of her lius- 
band, and her estate being held to he ‘‘at least as large* as that 
of a Hindu widow in her liushamr.s property,’' the mirjor son ol‘ 
her liijsbarurs brother, to whom she had devised the ( State, was 
held to be represented by her in a suit by her fuisliand’s 
daughter’s son, and to h<? estop[»ed by a decisimi passed in that 
suit as to their respective titles to tlie estate. The same rule 
was followed in Aand Kumar v. Radha Kuari/ in wiiicli 
Sir Koherl Stuart, V. «L, and Oldfield, J., held that — “ a 
Hindu wi(Unv succeeding to her hiishaiKrs estate as heir 
represeots the estate fully, and reversioners claiming to succeed 
after her are hound hv decrees relatincT to her husband’s (‘state 
obtained again>t her without fraud or collusion.** Straight and 
Mahinovxl, JJ., also adopted that rule in Sant Kumar v. Sukfi 
Kid/tan^'*’^ and in Sachit v. Budhua Kuar^^^^' Mr. Justice 
Mahmoud^ observing in the former case that, — “it is perfectly 
true, as was held by this Court in Nand Kumar v. Radha 
Kuat'u that where, on her husband’s death, a Hindu widow 
obtains possession of his estate as bis heir, in a suit against her 
for possession thereof by certain persons claiming to succeed to 
the estate as rightful heirs, a decree obtained by them would be 
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a bar to a new suit against those persons by the 
claiming the estate in succession to the widow ; in other 
words* such a decree would operate as res judicata against all 
who, in the order of succession, came after the widow, aud in 
that sense may be dealt willi as her representatives. But the 
peculiar nature of the widow’s estate under the Hindu Law is 
such that her position in litigation must necessarily be subjected 
to the qualification which the ruling which I have just cited 
imposes upon the operation of such a plea in bar of tho action, 
namely, that the decree should have been fairly obtained against 
the widow in a bond fide litigation.” The same view was taken 
by the Madras High Court in Arunachala v. Panchanadam,' 
in which it was held that the dismissal of plaintifTs claim 
as adopted son against a widow would bar a subsequent 
suit against the reversioners, even if the widow alter the 
disini 3 >ul executed an agreement acknowledging his right as 
adopted son; and Sir Charles Turner, C. J., said: — “The 
widow' represented the estate, and if she defended the suit bond 
fide, the decision whether allowing or disallowing the right 
claimed would have bound all persons claiming in succession 
to the widow.” The same rule has been held in Fattch Khan 
V. Baz Khan,‘ to apply even to a Mahomedan widow taking 
under custom only a life estate like a Hindu widow, Koe, J., 
having said that the contention," that a widow in posses- 
sion of an estate, though only herself holding on a life interest, is 
a representative for the purpose of binding all future heirs on 
matters which may be decided after a full and fair trial in bond 
fide litigation between her and third parties” was not disputed 
as regards Hindu widows. The decision in Nugenderchunder 
Qhose V. Kaminee Dossee^ is not against that view, as it 
turned on another point, and the widow was in that case 
charged “ with having sought to destroy the estate by causing 
it to be sold for arrears of revenue,” and Lord Rornilly, in 
delivering their Lordships’ judgment, said that, — “ their Lord- 
ships w'ish it to be understood that they leave unimpaired the 
general rule that in a suit brought by a third person, the object 
of which is to recover, or to charge an estate of which a Hindu 
widow is the proprietress, she will, as defendant, represent and 
protect the estate, as well in respect of her own as of the rever- 
sionary interest.” It was chiefly with reference to this decision, 
that a remand was ordered in Brammoye Dastee v. Kristo 
Mohun,* on account of the peculiar circumstances of the case, 

1 1 u a. vtitiuitM "“t iM r a. Hfc li . ~i lXmI m^TXjITi c»i. m. 
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for an enquiry as to how the prior decree set up as a res 
judicata was obtained ; Markby, J., having in delivering the 
judgment of the Court observed, that *' there was in the 
present case not an absolute bar such as there would have been, 
if this were the case of a decree against the person through 
whom the plaintiff claims. The rule that a decree against the 
widow binds the reversioner is subject to this qualification, that 
there has lieen a fair trial of the right in the former suit.” It is 
on the same principle, tliat a suit has been held to lie to set 
aside a sale of the deceased iiusband's property in execution 
of a decree for the husband’s debts against the widow. ^ 

This view is the same as that held in England, with regard to 
euccessive remaindermen, a decision against a remainderman 
being admissil)le in evidence against a subsequent remainder- 
man in a suit brouglit against him for the same land, though he 
cannot be said to claim any estate under the first remainder- 
men, because they all claim under the same deed.’’ In the 
United States of America it has been held in several cases that 
Temaindermcn arc not bound when they ate not parties,' but even 
there it appears ta be an established rule that If there are ever 
so man)' contingent limitations of a trust, it is suflicient to 
bring the trustees before the Court, together with him in whom 
the first estate of inheritance is vested, and all that come after 
will be bound by the decree, though not in me, unless there 
be fraud and collusion between the trustees and the first person 
ill whom the remainder of inheritance is vested." The Maryland 
Supreme Court" held that to constitute a bar it was necessary 
to bring before the Court some person having an estate of inherit- 
unco who might on thatacoouiit be entitled to represent also the 
interests of those claiming after his death. The weight of 
authority, however, is in favor of the view that if there be no 
person entitled to the inheritance, it is sufficient to implead 
the tenant for life; and Lord liedesdale in Giffard \. Hort^"^ 
said lliat it had been repcatetlly determined "that if there be 
tenant fur life, remainder to his first sun in tail, remainder 
over, and be is brought fieforc the Court before be has issue, the 
contingent remaindernieii are barred.”” It may he observed, 
however, that neither there nor iii England is any privity 
’ between a tenant fiir life and a reversioner. 

* kiMto«n HuUub r. Roglittaftuntlttn. \ I >V. Ail«n«. Oafsroodt, 14 B. R«(». CSC. 
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87. Somewhat reseinhling the case of a widow is tha; of 

the Shebait of an idol. lie can hardly 
A successor in ofTice claim under his predecessor, l)ut 

der, but n prescnts » ‘lecisK.t, agauisi it Shebatt IS biiiding on 

liis predecessor. his successor. Ou the authority of ./m/- 

gut Chunder v. Kishwanuud * this was 

held directly in Ki&ononund v. Nursimjli the decision 

• • 

in which was in its turn followed in (lOhih C/mnd w 

ProsoNft'f Caomnn/J^ Tlie decision in this last case was, on 
appeal, affiniu'd l)y tlu'ir Lordships of the J’rivy Council,'" 
who after ol)servinL»' that a Shebnit may incur debts or horrtiw 
money lor ue(*essary pur|)(»ses, said : “ It appears to he ri^lit 

and reasonable that judgment so obtaint'd against a iornier 
Skebfiit in respect of debts '•o incurred should he binding upon 
succeeding Slicbalfs, who, in fact, form a continuing re- 
presentation of the idtdV pr<)pertv. . . . Ibdore, however, 

applying the principh* of res /ndirafti to judgments of this 
cliaraeier, llu* (-ourts should take care to he satislied that the 
decrees rtdied ort are uniainted by fraud or collusion, and that 

4if 

the necessary and propt r is>ties were raised, tried, and decided 
in the suits which l(*(l to them.’' A decision in a suit against a 
Vntanddr has been hold l)y a Full Bench of tin* Bombay High 
C'ourl, to hk judicdta against a succeeding holder of the 
X atdfi,^ The same view has been taken by the Madras High 
Court, Tims in \ rnhnydn v. it was contended 

that the eiindiiiiieiit attaclied to an office is in the nature of a 
^alal y a'i-igiied lo tliat <dlice, and is either no property at all 
or at least public property, and that each karnam acquires a 
fresh right N) enj(»y tlie emolument on his appointment, and is 
entitled to enforce it by a new suit, though liis predecessor in 
ottiee might have sued in respect of the same cause of action and 
failed." 6ir Ariliur C(dlins, C. J., and Muttusamy Ayyar, J., 
saiil, however: — “ Wb are unable to accede to this suggestion, 
for, when land is liehJ on a service tenure it does not cease 
either to be })roperty or private properly. . . . The suit 

brought by the ap|>elUnt’s father was brought in tin* interest of 
all future successors consequent on the jural relation between 
the office and the land, and the decision passed therein is, 
therefore, binding on the appellant. In Shiralingaya v. 

’"a priest having died, his property pending a 
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settlement of the right of succession was placed under the Nazir’s 
management. A suit by Sa. lor a declaration of his right of 
ownership to it against N. resulted in a compromise, embodied 
in a decree, dividing it between him and the dehmdant in cer- 
tain shares. On the Nazir’s refusal to deliver the j^roperty to 
them, N. got a decree against tlie Nazir lor the whole of tlie 
property and recovered it from liim. Sh. as the representa- 
tive of Sa. had also ^ued tin* Nazir for the wholeof the property, 
but having his suit dismissed, sued N. for the shares decreed 
in accordance with the compr anise. I’he suit was iield haired. 
It was contended that N, was not a party to the *nit against the 
Nazir, but West, J., said “ the truth is, that he was a party, being, 
as the true successor, or /jy/ma /r/co’esuecessor, represented in that 
suit by the Nazir. It is not open to thust^ who have as jieirs 
sued the official representative of an estate and hiilcd, to sue the 
owner, when ascertained, a second time on the same right. 
Tlipugh tlie defendant’s right was nn(lt‘termined, it siilisisted 
(luring the previous suits, and was eileetively rt‘presented at the 

c«»st and risk oi’his estate. The 

more recent decree, which prononm^es Sh, not entitled to any 
of S.’s pro|)eiTy, lias superseded the earlier one, which ineffec- 
tually awarded Sa. a moiety of that prop(*rty as against a |»eison 
not in posse-sion ; and w hih* tliat d(‘(*re(‘ stands unreveised, 
another decree cannot he made, awarding to the same Sh. one 
half of the same jiroperty in the same right as against N. w hom 
the .Nazir in the earlier sail ri'|n‘es(*nted.” In the AnuTican 
Courts, it is usually held, lh.it a sneeesMU* is in privity with his 
predecesscu*. “ I he snceessors of the partitas — those who succeed 
to tlieir rights” savs Mr. llenuan “art‘ regarded the same as 
the original parlies, tiierefore a judgimmt lor oi again>t a 
corporation or its offices has tlie same eHeet a« res judicata^ as 
it had with those whom they succeeded.” A judgment for or 
against tlie incninbeni, concerning the rightsand jirivileges of liis 
office is admissible as evidence for or against his successors.’^ 

88. A son in an undivided Hindu family, except in Lower 

A *on in an undivided Bengal, does not claim under Ids father. 
Hindu family docs This was held in Ram Xnrain v. Bisheshar 
not claim under his Prasad in w hich Sir John Edge (with 
^*^*’‘‘*^* wliom Mahmood, J. concurred) said — 

•‘The Hindu son in a joint family, becomes entitled by reason 
of his birth and in his own right, a right which he can enforce 
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(^) lieirs <lo not clHiiii 
timlcr lacli otlior. 


against liis father. A person is said to claim under anoiljcr 
wh(Mi he derives liis title through tluit oiIum* by assignment 
or otherwise. We have also been [tressed with cases in which 
it has been held tliat a decree obtained agaiii'^t a Hindu father 
for a debt, is binding against the other members of a Hindu 
familv. Tlmse cases are not analogous to the present. 1 hey 
(le|»end more on the obligation <.f a Hindu son to pay his father’s 
debts not impio|)erly incurred, ami upon the iiri'sumption in 
some<'f those cases tiiat the action was brought against thefatlu r 
as the representative <»f the liimily and the lamily property.’* 

Si). Co-heirs .iie held not to elaim under eacli other. 

Thi.s was exj)r(*ssly K'cognized hv Panins 
when he ^aid — //c/vv/c 

m fum slf tanh'ii ct ctnn nivns 
rrt fffif h'iffif f‘f j>vtui('rir y 
('!(.< rrrflff//\ f/niiot prrsiumrfnn 

i nin sN<t nomine tiqitnr ahani tf/fjne aintm von 

'<diis is the yni>ent rule also. Thus in W alker v. 

' the !^npi( me Court of (i(‘()rgia said, — “ each ot 

iltese grandchihlren was entitled, in his own right, to his 

share of his ancestor's (state*, and to eontcfsr any e.oiiHicting 

i laim. Thev do not ( laim through one another. Therefore a 

judgment against a parly did mit prevent the rest from being 

beard.” Similarlv, Mr Herman savs — “ wdiere a creditor lias 

left MWer.d heirs, a judgment in favor of the debtor upon the 

demaml of (Uie eamiot he made available against the others, it 
* “ 

being as again*^t them res intrt all(t< jtulirMio and a different 
tiling; for the part-* ehiiuK’d by the other heirs, alriiongb fiarts 
of tin* same d(d)t, are mU tlie same parts wliicli were previously 
litigated, it otliei wise wln n the thing due to several heirs 
or other co-yiroprietois is something indivisible, Kueh as an 
^a-ement or a right of servitude, for as this is not susceptible 
of parts ot <ii\isioii, eacli is creditf^r or <*o*proprietor of the 
whole, and therefore the judgment upon the (*ause of action 
of any one of thmn is the same as tlie caust^ of action of the 
Olliers, and is tadem ref, and tlierefore it is not res inter alios 
fudtCfitii with respect to the others; from the indivisibility of 
their rigt»t they are regarded as the same party, and tlierefore 
the auth(»rity of the judgment extends to all. If it was in 
favor of their co-proprietor or joint-creditor, they are entitled 
to the benefit of it ; if it w.is rendered against him they arc 
bound by it, nevertheless.*' ' ' 
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90. That a co-owner is not bound by a judfrnient rendered 

against his companions in interest lias also 

Co-owners do not claim several cases."*’ In Wil/iams 

under each otljcr. o ..i i o \ i- • i i 

V. ou/row,- the owners ot the undivided 
three-fourths of the title to a tract of land were sued in an 
action of trespass for excavating a part ot Hio land, and the 
question of title was iidjiidged against, them, and the judgment 
was held not to har a recovery by D., the owner of th(* remain- 
ing one-fonrth. I'he C'ourt said that as I)., “ hy virtue of liis 
ownershij) of an undivided interest, was, a< against a tresjiasser, 
entitled to recover tin? whole tract, his rights in that respect 
could not b(* changed by a proeeediui** to wliich he was not a 
|)arty ; that notwithstamling the former judgment, tlie title of 
the delendani continued to be as it was prior theri*ti), — that of 
a trespasser; and tinaliy, that there was no legal impediment 
to D’s lecovering the entire tract, as In* could iiave done before 
the judgnnmt against bis co-tenants. ’ I bis (juestion was often 
discussed liy Uoman Jurists in connecMion with claims for 
servitudes, and a eoutrarv view taken of the bindinjg etlect of 
a decision in a suit to which one of the joint-owners alone was 
a party in regfird to the other joint-owners. I'olhier said : — 
li$ etiam quasi inter easdeui personas renorari ridefar^ si 
cum uno e.r plinihns quHnis a/t>/uod jus uidiriduam puta 
sercitusy dvla ltatury aut i/ai earn did^ebant, res sit jndlcatay et 
cwtvri Hfem instau rare re/leut ; svd suecnrituf ipsis per 
actiine/n de dtdo si coUhSinn esf^ id est pi.rfa ilium e.r variis 
jirlosste inter pretatiOfiibus ipue mauis placet^ actionem pris^ 
tinaiUy in quay adeersus e.reeptlonem rei JadicntcPy rephcahitur 
de dolo, rile French Junsis take a rather jiecnliar view 
however in this ease as well as in all other eases in which tlie 
principle of la ^estion d'a^faire is lield to ajiply by them, a 
view which n'stricts the application of the doctrine of res 
judicata to the eases in )\liieii a jiulgment is in favor of the 
joint owners. Idins after v .xphuning that proposition, Lacombe^ 
says : — // fiC nous pardd pas ifabli qfdan ras de perte du 
proccs^ la decision soil t ijalement oblip^aioire pour les antres.- 

01. It is a gem ral rule, that an ext cutor and an adminis- 

Uow I'rtr executors nqiresent the deceased’s heirs relating 

and administrators deceased’s properly. This is true 

represent doccased’s even if there is anv irregularity in their 

appointment. Lacombe after observing tliat 

. XIornm. M Gh 
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the iu<i»ment ohtained fur or apiinst les cutateum a 
succession vacnnte ennendrent I'excepiion de chose Jufr.'e pour 
au conire Ics lu'ritiers tpii te praenteraient plus tardrecueillir 
ces svccessioits : uiul iju'on nc snurnit en nucuu cos fotre 
fctomber snr les tiers exempt de toiite /ante la responsihilite 
d’une nomiudtion irrei>iilit'ee, e.t (fue les aetts jaits par le. 
curateuf apparent doivent etre raltdi's comma ceux de I heiilier 
apparent et au nieme titre.-' Tlien- an- diffemifes of .Ictail 
howcvfi-; lor iiistaiicc, an adniiiiislralor is in privity with his 
iiilostate so lar as roiicorns the* |it*rsoiially,‘'^ hut an executor is 
in privity with tin; testat.ir only so far as under the will he 
succeeds to the deceased.-' But a jiidoinent atrainst a personal 
representative ol the deceased will not he res judicata in a 
suit afraiost the heir t<i elianiie the deeea.sed’s land in their 
possessi.ni.-' In (iornett v. Macon, ‘ Chief .Justice Marshall 
siiitl, I'he e.ises cited iiMdoiihtedly show that the executor 
completely re|ircM nts the testator as the leftal owner td’ his 
personal propr'rtv t*ir tin* pavnH*nt ol his dehts in the hi.st 
instance, and is ,‘iin-e<|uently the proper person to cotitest the 
claims of Ids creditors. Yet there are stronp: reasons for deny- 
inu the eonclii'ivenes> of a judfrment afiainst an executor in an 
.iction aji.iiie^t the heir. He is not a ptirtv to tin* suit. . . . 

in case" if a deticienev of assets, the executor may feel no 
interest in delendino the suit, and may not choo-e to innnr tlie 
trouble or expense attendant on a lahorions in vesti}>;ation of the 
claim. It would seem unrcasonahle that the heir who does 
not cliiiin under the executor should I e estopped by a judfj* 

meat against him In 'his case the creditor 

is hoiiiid to iiroceed ugainst the executor, and to exhaust the 
personal estate before the lands become liable to his claim. 
The heir as ilevisec may, indeed, in a Court of Chancery be 
united with the executor in the same action; hut the decree 
apainst him would be dependent on the insufficiency of the 
personal estate. Since, then, the proceeding against the 
executor is in substance the foumlntion of the proceeding 
against the heir as devisee, the argument for considering it as 
prinid facie evidence niay lx; irresistible; but 1 cannot consider 
it as an estoppel. The judgment not being against the person 
representing the land ought, 1 think, on the general jirinciple 
which applies to give records in evidence, to be re-examinable 
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when bmuijht to hear upontlie proprietor of the land/’ On this 

principle, ** an administration account, settled in a cause in which 

the heirs are not parties, is not competent evidence as against 

them/’ The converse propositiim is also true, that a judgment 

rendered in a CMUse t(» wliieli the heirs only are parties is not 

Innding npirn the administrator."' So also a judgment in a suit 

between tlie heirs and the administrator is not binding upon the 

legatees. A legattr of personalty is until the delivery of the 

legacy in privity with the executor, and there fore concluded by a 

jiidgmenl against him. ’‘ A <lefendant who claimed under a 

donatio morti& canm^ has bren held to l)e within tlie estoppel 

of a judgment obtained l>y a creditor of the donor against his 

administrator, and estopped from showing fraud and collusion, 

or that lliere was no such (lel)t as that sinal upon. ’^ It has been 

held in some cases that an admini.slrator dc bonis non is in 

privity with his predecessor, the <\\ecnlor or administrator ; 

and Mr. Herman also citing some cases, says, that an 

administrator dc bonis non i-i btuind and concluded by the 

rightful administration of liis |)red«"C(*ss()r — hy all acts done 

within the line of his dots and authority, which tire not tainted 

• *>> 

with fraud — not only by all completed acts of administration, 

blit by all matters of evidence that wfinld alfect creditors, 

legatei’s and distributees. ’Die vviigbt both of piiiudple 

and antliorily is, liowever, the other way, “ I'iie admin- 

• » 

istiaioiw/c bnnis non does not derive liis title in any way 
from his predecessor in the administration, and does not 
succettl to the same property, but to the unadministered 
remainder. riierelbre, there cannot in juinciple he any privity 
lietweeii them, and a decision against an administraTor-in-cliief 
is neither conclusive iinr admissible against an administrator 
de bonis non.^ ^'^ Nor is a judgtneni against the latter evidence 
of the debt as against the reiireseiitative of the admiuistrator- 
iii-cluef.*‘* I'he executor of an executor is hound, no doubt, 
by a judgment against his predecessor; but the reason of the 
distinction, as explained by Ur. Bigelow, is that an executor 
deriving his power from the special confidence reposed 
in him bv the testator, is allo^ved to transmit the autiioritv 
to another, whereas an administrattir acts merely as an officer 
of the Court appointing him, and cannot transmit his authority, 
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and has no connection with his successor, further than 
that they both represent the same deceased. It is j^euerallv 
agreed that* there is no privity between the administrator^' 
or executor at the decedent’s domicile, and an ancillurv mlini- 
nistraier deriving his powers from the Ibohate Court ofanotlu r 
Stale. ‘‘ 'fhe respective administrators,” said the United Stales 
Supreme Court in McLean v. “ represented tlie deceased 

1)V an authority eo-exteiisivo only with the State where tlie 

• * 

letters of administration were granted, ami had jurisdiction of 
the assets there. No eoimeciiou existed, or could exist, bet- 
ween l))em, and therefore a recovery against the one in 
Tennessee w^as not evidenee against the otlnu* in Mississippi.” 
In Pond V. Makepeace;''^ mi adminstraior of O. im(h*r the laws 
of Massaeliusetts luouglit a suit in that State against tlie d<‘feiid- 
ants on a note, ami the pltM wastliat an administrator appoint- 
ed under the laws of I{liode Island liad in Mass.udinsiUts sued on 
the -ame note, obr.iined ^.r judgment, and had execution 
sati^heti ; ami the Ma>saehuM*tts Supreme Court said tlmt tlie 
proceedings in the former .-^iiit by the Rhode udzninistrator were 
vvbolly without autliorily, ami might have Ixam defeated liy a 
jiroper defence, and the defendants baving neglected to contest 
the right of the plaintiff in that suit, could not plead it in bar 
of the second siiit, notwithstanding tint satisfaciion. ’file sauu* 
Court in Lav) v. Barfletij^*' said — “ li is true that the executor 
is in privity witli tlie testator in respect to iht* estate which he 
takes, which i^^ merely the estate in Massachusetts and within tfie 
jin isdi(*lion of ii-i Courts, and tlie adminisJator i^ in privity with 
him in resprct totln < state in Vermont, wliicli lie can administer 
upon. But as the privity relates to different property and 
ditlcnmt matte rs, and is limited to different jurisdictions, it does 
not aid tlie jdainfiff. I liere is no privily lietweeri the estate in 
the hands of tin* executor and that in the hands of the administra- 
tor.” Elxecntor^ of th(' same testator in different States are, as 
regards creditors of the e^late, in privity with each otlier, ami a 
judgnu'iit against one such creiliior though not conclusive, 
will be admissible against other such executors^’ and in Gar- 
kind V. Garhind^^' the Court even said — Between executors of 
the same decedent in diff*erent jurisdictions there is u privity 
derived from or through the will of the testator, and a judg- 
ment or decree against either is evidence against the other, and 
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may be enforced against each, and is sufficient to ground 
a suit or action against either executor. An administrator 
with the will annexed is, in legal contemplation, executor of 
the will, and a decree against a domiciliary executor binds 
every executor of the same will in every jurisdiction.’’ 


92. A lessee claims under the lessor and his successors in 

inl(ne>t, and thendoie a judgment in a 
A IfBsco dniins uihI<t wliicli the h>sor is a party is 7 ’c,s 

lessor under till* IcHsi'c. judtcutd ag iiist ihelts^ee. i he Ie>soi, 

however, cannot he said to claim under 
the lessee, and thereloie cannot as such, he estopped hy a 
decision against the I(*ssee.’‘ It has sometimes been held that 
if the issue in a suit is sucli as involves the le-sor’s title, and 
he assumes the defence oi the jirosecntioii ol the suit, the judg. 
merit o|)t‘rates u|m>ii his title, as though he were a party to it.^-^ 
Generally, even this has been denied however, dims in 
Samuel V. Dhikinst^*' it was said “a tenant, as a privy in 
estate, will he concluded by the acts of bis landloid prior to 
the lease, Hiid by a. recovery bad agaiu>t tlie landlord on grounds 
equivalent to sucli acts; but the landlord claims not under the 
tenant, and hbould not sutler for his defitult or weakness. 
When, as in tliiscase, the leuaut was assisted on the trial by the 
landlord, still ii ilu; landlord was no parly on the record, it 
cannot appear from the recovery against tlie tenant that the 
landlord iiad the lull opportunity for defence wbicli as a party 
he would have enjoyed. Ii it coidd liy extiiiisic evidence be 
shown that the landlord’s cH uts were in Ho w'ay impeded, and 
that all the rigliis of oftering testimony, cross-examining, and 
fairly preseuiiiig his tide, were exerciseil by iiiin, still he would 
not be concluded,” Mr. Freeman also observes that— “it is 
fairly inferable from the decisions upon the subject that it is 
only when the landlord is formally made a party defendant that 
he lieconies a party, us between himself and the plaintiff, so as 
to be estopped l»y a judgment in favor of ilie latter.'’” Even 
ill British India, it has been held that a lessor cannot be con* 
sidered as claiming under his own lessee, and the dismissal of 
an ejectment suit l>\ a tenant of B. against the defendant does 
not bar a suit ior ejectment after B.'s death against the satne 
person in res|)ect ol the same land hy a successor in title of B.'' 
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In Brojo Bchari Mitier v. Kedar a decision against a 

lessee was held not to be res judicata against the lessor, even 
though the latter had also been made a co-defendant in the suit. 
In Wahid Ali v. Nauth Toornho^^^ a decision as to the genuine- 
ness of a pnlta against the ticcadar of certain persons was held 
not to be ms* judicata in a subse(|uent suit by those persons 
against the same defendant, on the ground that the ticcadar 
did not represent them. 

93. A judgment-creditor attaching and selling the 

property of his debtor does not represent 
Attacliiiig:-crc(litor that debtor as regards that property, even 

does not rrprosont tijQjjfrii he has often to rely on and support 

ddaor. the debtor's title. Sir Charles Sargent, O.J., 

in delivering the judgment of a Division 
Bencli ol tlie Bombay High Court in Shirapav, Dad Nayayaj'^ 
said: — “Doubtless, the judgment-creditor litigates, both in the 
investigation nmler See. 278 arnl in the suit contemplated by 
Sec. 28o, under tlie judgment-debtor’s title; hut we think 
there is great difficulty in holding that he represents the lat- 
ter in those proceedings on the proper construction of the 
above sections. The circumstance that the judgment-creditor 
in most cases is ignorant of the judgment-debtor’s affairs, and 
unfit to re[)resent him in a ipiestion of disputed right between 
him and the claimant, forbids the supposition, in the absence 
of clear words, that this \\as the intention of the Legislature. 
1’lie (Contrary intention is rather to be inferred from the prp- 
vision«4 contained in the sections of both the Codes under 
consideration for the investigation proceeding as if the claimant 
was a partv to the suit, the object of which would seem to be 
tliat the matter should l)c investigated in the presence both 
of tlie judgment-debtor and claimant if necessary. We think, 
therefore, that tlie Lower Courts were right in holding that 
tlie decree in Suit 886 of 1879, did not operate as res judicataf 
there being no evidence to show that the judgment-creditor, 
in point of fact, represented the plaintiff so as to constitute 
the judgment-debtor a party to the suit.” In Gnanambal v. 
Parvathi^^^ a judgment-creditor, in execution of his decree, 
attached a certain house as his judgment-debtor’s, and the 
attachment was objected to by a person who had successfully 
made a similar objection against the attachment of the same 
house by another judgment-creditor ; but it was held that the 
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dismissal of even a suit brought by a prior judgment-creditor 
against the same objector, whatever effect it might receive 
against the judgment-debtor, could not be rta judicata in 
regard to the judgment-debtor’s title to the house against 
another judgment-creditor. 


DeciBion apniiist a f;ar- 
; is valid ngainKt 
judpment-dcbtor only 
to ilio oxUmU of corn- 
payment by 
the trarnisheo. 


94. The rule nsto whether a judgment against a garnishee 

in favor of the plaintiff’s attaching-creditor 
bars a suit by the plaintiff* is not settled. 
It is generally agreed upon that such a 
judgment when satisfied by execution is 
conclusive as to the amount paid,^^ if the 
payment is real and made in execution, 
and on that account not voluntary. A judgment when 
satisfied by the garnishee in due course of law is, as Mr. 
Drake observes, conclusive against parties and privies, of all 
matters of right and title decided by the Court, and constitutes 
a complete defence to any subsequent action by the defendant 
against tlie garnishee for the amount which the latter was 
compelled to pay. It has been hehl in several cases that a 
judgment against the garnishee merges the original del)t, and 
will bar an airtion by the judgiuenUdebtor in the attachment 
against the garnishee for the same debt. '’ The weigiit of 
authority appears to be rather in favor of the view that such a 
judgment is merely a lien on the fund in the garnishee’s hands, 
and will not protect the garnishee except on payment,''" and 
that appears also to be the rule of the English Courts now. 
Dr. lligelow’ says, — “ better opinion, would seem to be that the 
garnishee is discharged, as against his creditor, as soon as the 
law^ places him under a compulsory obligation to pay ibe plain- 
tiff in attachment.”^'' An ex~parte judgment has generally 
been given a similar effect,"*' provided there was no defence on 
the merits ; but the contrary also has been held in several 
cases."' 


A.s a general rule, the garnishee will not be able to rely 
on the judgment in his favor, unless he has made a complete 
defence in good faith. Thus if a garnishee is duly notified that 
the claim has been assigned to a third person before service 
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was made on himi and he does not disclose that fact iu his 
defence, (and if the notice is received after filing the answer, in 
his amended defence) ; even payment by him in execution will 
not relieve him from the duty of payment to the assignee ; 
though of course the assignee will not be so liable if he himself 
is not apprised of the assignment till after the judgment 
against himself/- On a similar principle, in Whipple v. 
Bobbins;'^ the garnishee was held liable to pay to his original 
creditor, as on the garnishment process he did not disclose 
that a suit by that creditor was pending against him, and 
the said disclosure would have sufficed to abate the process. 
So also in Wilkinson v. the drawer of a note was held 

liable to pay to the creditor, as on the garnishment process, he 
(lid not disclose that the note had been transferred before it, and, 
Uh observed by Dr. Bigelow, ‘‘ the garnishee to be protected 
against his creditor should, in a word, evail himself of all 
defences which exist at tlie time in regard to the dcl)t owed by 
him (the garnishet*) to his own creditor.’’^’ 

Nor will a payment made under a void judgment protect 
the garnishee against a subsequent payment to the garnishee- 
creditor. Thus, where an attachment was obtained against 
one supposed to be living iu a foreign country, but who 
was dead when the suit was commenced, it was held that a 
payment made by a garnishee under execution was no defonce 
against an action by the creditor’s administrator, the whole 
proceedings in the suit being a mere nullity; nor will a judg- 
ment against a garnishee protect him against a subsequent 
ecovtMy in fivor of one who had, previously to the garnishment 
raken an assignment of the debt from the defendant in the 
attachment, the garnishee having notice of the assignment.'"' 
But a reversal of the judgment on appeal, for irregularity, after 
payment by the garnishee, will not invalidate the payment.'*^ 
So also, if the garnishee contest the jurisdiction of the Court, 
and his objection is over-ruled and judgment rendered against 
him, a payment made by him under that judgment cannot l)e 
collaterally impeached elsewhere on the ground that the Court 
had no jurisdiction, as its decision on that point is conclusive 
in favor of tlie garnishee/'^^ 

• » BD Hr. 3V>. Dobbfami e. Hyd*, 37 Mo. HI. 
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On the same principle, the garnishee is bound to raise 
any objection that there may be against the validity of the 
proceedings in which the attachment is ordered, as “if the 
previous proceedings are unauthorized and void, there is no 
sufficient basis to support the judgment against the garnishee,” 
and he would not be protected by the payment, which in that 
case would be regarded in law as voluntary/'^ So also the 
garnishee should before making payment sec that ail the 
precedent conditions to the issue of the execution, have been 
complied with, and if he does nut do that, the payment will be 
no protection ; for it is in the garnishee’s power to resist the 
payment until the conditions be fulfilled, failing which his pay- 
ment is regarded as voluntary.'" 

Under no view, how’ever, the judgment against the gar- 
nishee is conclusive as to the total amount due liv the garnishee 
to the attachment judgment- debtor, (or if it were otherwise, ‘‘it 
would be in the power of a garnishee, byconfessing in liisanswer 
a smaller indebtedness than actually existed, to [iractise an irre- 
mediable fraud upon his creditor,”** nor will there be a bar by 
the judgment, ii the payment is not actual, but only simulated 
or contrived. Thus, when certain persons were charged as 
garnishees, and credited the plaintiffs on their books with the 
amount of the judgment, and debited the defendant witli the 
same amount but did not in fact pay the money, it was held 
to be no payment. 



There is no privity between a purchaser at a sale in 


Purchnscr at execution- 
aalo does not claim 
under the judgment- 


execution of a decree, and the judg- 
ment-debtor whose property is sold, or 
the attaching-crediior at whose instance. 


debtor, the attaching 
creditor or the bailiff 
conducting the sale. 


and for whose immediate benefit, the sale 
took [jlace. In Anundo Moyec v. Dho- 
nendro Chundcr,- Lord Justice James 


said, “Their Lordships think that the title of a purchaser 
under a judgment-decree, cannot be j)ut on the same footing 
88 the title of a mortgagor, or of u person claiming under a 
voluntary alienation from the mortgagor.” In Jmrit Koocr v. 
Debee Pershad,'^ Sir Richard Couch, C. J., sj>eaking in the 
judgment of the Court, of the purchasers at the execution- 
sale said, — “They are not in the position of a person who 
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takes a conveyance direct from the party. They are, therefore, 
not hound by what the judgment debtor may have stated oil 
some previous occasion.” In Dinainlromth v. Itamkumar ' 
Sir Barnes Peacock in delivering tlie judgment of their Lord- 
ships of the Privy Council said,— “ 'I'here is a great distinction 
between a private sale in satisfaction of a decree and a sale 
in execution of a decree. Under the fornier, the purchaser 
derives title through the vendor, and cannot actpiire a better 
title than that of the vendor. Under the latter, the purchaser, 
notwithstanding he accjuircs merely tin; right, title, and 
interest of the judgment-debtor, acquires that title hy opera- 
tion of law adversely to the judgiuent-debtor, and freed 
from all alienations or inciinibrances eirccted by him subse- 
quently to the attachment of the property sold in execution.” 
Citing the above decisions, the Calcuttii High t\)urt held in 
Parbhu Lnl v. yl////«c,'' that a purchaser at an execution-sale 
was not the representative of a jodgnient-deiitor for the pur- 
pose of the rtile of estoppel. And as such ii purchaser does 
not represent the attaching-creditors, he cannot invoke their 
equities, and claims under them for Ids benefit.''' On a similar 
|)rinciple, a judguunt against a bailiff for wrongful attachment 
is of no effect against a purchaser at the bailifi’s salc.^' 

9(1. There has been a conflict as to whether a judgment 

against a corporation Itinds the stock-holders, 

^roldcrrcUimuadt’ particularly marked in 

thccor|...rntio... the State of New Vork. 'I'lius in Slcr v. 

II loom,' '■ the Court of Error reversing the 
judgment of Chancellor Kent, held that the stock-holders 
would be l)ound by the judgment, excejd for fraud or errors, 
as the trustees must be deemed to have contracted the deitt 
evidenced Ity the judgment, as the agents of the stock- 
holders. Hut in MoH<i V. McCnllouyli,''' and other cases it 
has been held to he mere primd facie evidence ; and some- 
times even this has been doubted, and the judgment held 
not to be at all admissible against the stock-hohJers."" On 
the other hand, it has long since been settled in Massachusetts 
that such a judgment ir. final and conclusive against them. " 
The same view is held by the Courts in some other .States,"' 
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^ the United States Supreme Court, and even by the 
English Courts.®* The cases"* in support of this view are 
collected in the notes to Thompson v. Reno Savings Bank 
in the American State Reports, where the learned Editors 
observe that “a judgment against the corporation is really a 
judgment against the shareholders in their corporate capacity, 
and the shareholders are amply represented in the action.” “® 
It was observed in Gaskill v. Dudley that “ every mem- 
ber of a corporation is so far privy in interest in a suit against 
the corporation that he is bound by a judgment against it.” 
Mr. Morawetz in his work on Private Corporations, supports 
this view as to the binding effect of a judgment on the ground, 
“ that a corporation is composed of its stock-holders, and that 
a judgment obtained against the corporation is in reality a 
judgment obtained against the stock-holders in their corporate 
capacity.” There is no reason why the members of a corpora- 
tion should be allowed to contest a creditor’s claim twice, — 
once in the suit apainst the corporation through the corporate 
agents, and again in a suit brought to charge them individu- 
ally."® Mr. Herman, citing a number of American decisions, 
says, — “ A corporation represents and binds the stock>holders 
in all matters within the limits of its corporate power, trans- 
acted in good faith by its uthcers, us among the fundamental 
powers of u corporation are those of bringing and defending 
suits, affecting the rights and obligations of the corporation, in 
which it represents and binds the stock-holders as fully as in 
the making of contracts. . . . Wliutever concludes or 

affects a corporation binds and concludes all of its stock- 
holders who compose the corporation, and therefore a judgment 
against a corporation (unless it was (trocured by fraud or 
collusion) is conclusive upon the stock-holders as well as 
against the corporation and its property.” Mr. Freeman also 
observes, that, — “the existence and organization (of a corpora- 
tion) being proved, there seems, at the present time, to be no 
doubt that a judgment against a corporation is conclusive 
evidence of debt against its shareholders, to be avoided only on 

f iroof of fraud, collusion, or mistake, and generally ‘ a stock- 
lolder is so far an integral part of the corporation that in the 
view of the law he is privy to the proceedings touching the body 

•» liEWkb&ft r, Ol«nn, tt (X. R. 7S». ‘ levolftttd r Mnrmo Bftnk. 17 Wi*. M5. 
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of which he is a member, and is therefore bound by a iudgment 
against a corporation requiring it to levy and colUct unpaid 
assessments on his stock therein.” The extent to which a 


decision against a corporation is binding against the stock- 
holders was well explained in Semple v. Glenn;^^ by 
Clopton, J., who said, — “ The stock-holders were represented 
by the corporation, so far as to render binding on them 
the decrees of the Court in respect to corporate matters, 
and their property rights and interests in the corporation. 
The decrees of the Richmond Chancery Court may be 
regarded as having adjudged the fact and amount of the 
corporate indebtedness; that the creditors were not barred 
from asserting their claims as against the corporation ; and 
that calls were necessary to meet their demands, which 
the Court had authority to order, and did order. For these 
purposes the stock-holders were not necessary parties; and 
being represented by the corporation, tlie decrees, in the 
respects above stated, are binding on tliem; but they 
cannot legally operate to fix a personal liability on the stock- 
holders who were not made parties.” A judgment in a suit 
commenced after a Cor|»oratioii lias gone into liquidation, will, 
of course, not operate as res judicata against stock-holders.''* 


97. A District or Municipal Corporation rejireserits not 

only it» members, hut also the general 

Public CorporntionB n- public and the citizens in regard to their 
present their mem- * ^ 

hers as well as the 

citizens. 

against the citizens also. Mr. Freeman 
says: — “A judgment against a county or its legal repre- 
sentatives in a matter of general interest to all its citizens, 
is binding upon the latter, though they are not parties 
to the suit. A judgment for a sum of money against a county 
imposes an obligation upon its citizens which they are com- 
pelled to discharge. Every tax-payer is a real, though not a 
nominal, party to such judgment. If, for the purpose of pro- 
viding for its payment, the officers of the county levy and 
endeavour to collect a tax, none of the citizens can, by 
instituting proceedings to prevent the levy or enforcement 
of the tax, dispute the validity of tiie judgment, nor re*litigate 
any of the questions which were or which could have been 


general interests, and a decision in a suit 
to which it is a party will be conclusive 
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litigated in the original action against the county.”®^ This was 
cited with approval in Harmon v. Auditor of Public Accounts.^^ 
l»y Magruder, .1., who further referred to several authorities'** 
in support of that view. In Ashton v. Citji of Rochesterf^ 
Obrien, J., in delivering the judgment of the Court, said : — 
“When a judgment is rendered against a county, city or town 
in its corporate name, or against a board or officer who repre- 
sents the municipality, in the absence of fraud or collusion, it 
will bind the tax -payers.’"*” Mr. Freeman further says: — 
“ The great majority of the decisions relating to the privity 
between a Municipality and its taxpayers and citizens have 
resulted from attempts to resist the enforcement of bonds 
issued or taxes levied by it, after judgment had been rendered 
to which it was a party, in favor of such bonds or taxes; but no 
reason is perceived why the same principle does not apply to 
other litigated rpiestions. Thus a Municipality miiy claim that 
certain real estate has been dedicated to jiublic uses, and as a 
representative of its citizens and taxpayers may litigate that 
question with one who claims that it is private property, and not 
subject to any jnililic ns(‘ whatsoever.” ■” In Xiques v. Bujac,'"^ 
a decision in a suit against a Municipality, that certain land had 
not been dedicated to public luse was held to bar a suit by a citizen 
to have that land dcclare<l as so iledicated, on the ground that 
“ the Municipal authorities represent not only the corporators 
but the pulilie.” 'I'he Supreme Oourtof California has recently 
held, in People v. Jlalhidaij"' that a judgment againsta Munici- 
pality in a suit by it as the representative of its citizens will bar 
a suit for a similar claim instituted in the name of the State as 
the reprcseiitiitive (d' the general public. Delia vqii, . I., observing 
that, “the ride that the citizen shall not be twice vexed for 
the same cause of action, is as binding upon the Estate as upon 
other litigants; and the Legislature, in conferring upon the City 

S ower to maintain and defend in the Courts the rights of the 
tnte to streets and sipiares within its limits, must be presumed 
to have done so with reference to this well known maxim, and 
to have intended that the State .should be bound by the result 
of sueli litigation.” This decision has been followed in People. 
V. Smith,'"" in which an action to abate a nuisance upon land 
alleged to be a public street was held concluded by a judgment 
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in a former suit in which the defendant had claimed it 
as his property agfainst the City and County of San Fran- 
cisco. Virtually the same was decided in State v. Chester. ^ 
in which the dismissal of a bill by tax-payers tn ei»join 
County Commissioners from issuing bonds, was held to bur an 
action in the name of the State, at the relation of other tax- 
pavers, against the Commissioners and holders of the Ixuuls \{\ 
liave the bonds adjudged illegal and void. That decision was 
cited with approval in (rallngher v. Citt/ of MountUvilkf in 
which the defendants in the first suit were the Mayor, tin* 
Clerk of tlie Council, and two Commissioners appointed 
by the ordinance to sell the bonds, and city officials rc|)re- 
senting and acting lor it, and it alone, without private in- 
terest ; while the defendants in tlie second suit were tin* 
City of M. and Robert Lowe, its Marshal, without private 
interest, and it. was held that they were the same for the rule 
of res judicata^ and Brannon, J., said: — “I do not say that in 
any case, — as for instance, a judgment against a town in a 
case to which only the Mayor or other officers were parties, 
and the town not, — the town having capacity to sue and he 
sued as a corporate heing, tlie town would be bound; liiit in 
this particular matter the Mayor and Clerk wen? made 
agents to sign, countersign, and deliver the bonds, and the 
Commissioners’ agents to reeeive and sell them, and though 
the City was not a formal defendant, yet, in this instance, tlicM* 
agents represented it fully.” In Millikan v. Lafafivtlef a 
decision in a suit to which an officcu* of a Municipal Corjio- 
ration was a party and the Curpoiation was not joined with 
liini, wa> held to be res jndicata in regard to the C'orpora- 
tioii, il it was the real party in interest and as such conducted 
or ilefeiided the suit. This is of quite a general application. 
Lacondx* after <di>erving iliat rmual persons cannot tli(Miisclv(*s 
act in judicial proceedings, .say>: a'o/z/ done represent 
tees par tears adrninisfrateurs drsig7irs a cef effi t dans les lots 
et lyg/nnents qui contiennenf leiir organisation, . . . 

commuTiftafr agissanten jasfice par ses admin} straiears repri- 
sente tons ses meinhres en at qui conet me les droits qa*ils 
tiennent de tear qualiir de ntembres de hi communnuti. Par 
example si un jagement rendu contre unmaire^ encettequnliii 
diposside la commune d'un pdturage communal^ chaeun de 
ses habitants est privc disoi'inais de ses droits sur ce terrain^ 
sous qu'il soit admis d former tierce-opposition d ce jmjemeni. 
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Cette tMorie neresulte paa seulement de la Ugislation positive^ 
matM de la nature mhne de la preprint communed 

98. A considerable extension has been made in the scope 

Deci»ioii binding words “ under whom they claim by 

RgHinsi persons joint- Explanation \, which was introduced for 
ly interested. the first time in the Code of 1877, It was 

also ill that Code, that the provision contained in Sec. 30 was 
enacted for the first time, with reference to which it has often 
been held tliat Explanation V must lie ctinstrned, at least 
in eases in whicli the former suit was subsequent to tlie Code of 
1(S77. 'Idle principle of the Explanation bad long been recog* 
nizc*d and acted upon everywhere in a certain class of cases, 
often as an e\ception to the ordinary judical a. It isa 

general rule in the United States of America that under certain 
eireuni'^fances, person> who are not parties of lecord may he 
hound l)y tlie judgment, on tlie grouml of their having been 
represented by one* or mote* other persons having similar and 
homogeneous interests. It has lieeii directly held there thatil a 
pei>ou brings a suit for himself and otlieis not named, alleging 
tbai there are a large number of persons interested under a deed 
with liiuiself as purchasers, and that they are so numerous that 
it is impracticable to bring them all before the Court, the tlecree 
in ih(‘ -*1111 iiiav be iDcd for the benefit of auv of tliii unnamed 
parlu‘s.’ In JDcfiujj v. >7. .d/oaw.s,‘' the Coui't >ai(l: — “ Altliougb 
tin* general rule in equity that all jiersous liaving an interest 
in tlie sulqect-iuatter in litigation .^liould be liefore the Court, to 
the end that complete ju>iice may la* done and fiitnie litigation 
pri‘venu*d, yet ibeie ir of necessity an exception to this rule 
when a f.iilnrc ol justice would ensue from its entorcemeut. 

Crises in which the parties in interest are 

so nuineions a^ to make it impracticable or greatly inconvenient 
and c\pen>i\e to hring them all before tlie Court form an excep- 
timi ti» the I nil*. And ihisexceplion applies to defendants as well 
as to plain! irts. I ake tlie case of a voluntary association of manv 
persons. It is suHicient in a suit against them tliut such u 
lUimbi r he made dekndants as will fairly represeni the iuterests 
of all ^landing in like characier and responsibility”. In some 
of ilic American States e\cn a judgment against the head of a 
lainitx has hi‘cn hclti to be conclusive on the other members ol 
tin'iandiv, <*laiminu the saline lamls as a lioinesieatl/ It has been 
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often held by the English Courts also that when the Iteiieticiaries 
are so numerous that it will be very iticouveuient to bring them 
hII before the Court, some of them rnav sue or be sued nu iielialf 
of all, provided there isone general ri«ht in all the parties,' ami 
that where the parties are numerous, a judgment against a 
few selected representatives may bind the rest.'^ Tlie principle 
was recognized by their Lordships of the Priv^y Council in 
Jogendro Deb v. Fimindro Dch,^ in whicdi Sir Jpuic'^ Ctdvillc 
in delivering the judgment of trieir Lordships of the Privy 
Council said that, “ that rase could not in any degree be 
likened to those which sometimes occur in India, wlierein 
the interest of a joint, ami undivided family b(‘ing in i^^sue, 
one member of that family has prosecuted or defeml(‘<l a 
suit, and a decree has been made in that suit wlii(!b may 
afterwards be considered as binding upon all the members ol 
the family, their interest being taken to liave been snfficienilN 
represented by the party in the original suit. In SissessHf 
Lall V. Luchmesmr Singh ''' there was no (juestion ol res 
judicafn, but their Lordships, after observing that the pre- 
sumption from the family having been joint was that the 
purchase of Muddunpore by U. would be assumed to be a 
purchase, not on his own account, but for the joint tamil>, 
and that it would be joint family |)ro[)erty, said, “Acting 
on the principle which follows from their finding that thi- 
family W'as joint, it must l)e assunied that J\1. is sued as a 
representative of the family, and that N. in taking the lea.se 

V III \<fnr \ Tin \r,r KI-I-m -mi'I " 'Dh mi 1< i* 'ImI 
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APl’IilCATION* OK EXPLANATION' V. 


[ 8 & oe. 100. 


of the mauzah (R) in respect of which the rent whs due» 
must be assumed to have taken it on behalf of the family, 
and that the debt must be deemed to be a debt from the 

family Looking to the substance of the case, 

this second decree is a decree against the representative of 
the family in respect of a family debt, and that it is one 
which could be properly executed against the joint prop«'rty 

of the family Although there may have 

been some irregularity in di awing up these decrees, they 
are substantially decrees in respect of a joint debt of 
the family and against the representative of the family, 
and may be jtroperly executed against the joint family 
property.” In Narayan Gop v. Pundurang,'* Sir Charles 
Westropp, (\ .1., and West, .1.. held that even the adult 
members of a joint Hindu family would be bound by a 
decision in a suit in which only the head of the family was 
impleaded, l>ut which he fiefeuded with their assistance. 


KNpknntion V applies 
hIso wbeti the decision 
ill the iurmer suit 
was prior to the Civil 
I’roceduri’ Code. 


91). The Explanation being based on a principle of 

general application is applicable even to 
the cases in which the former suit was 
decided prior to the enactment of the 
Civil Procedure of 1877. In Hazir Gazi 
v. Sonamonee Dansee,'^ Jackson, J., in 
delivering the judgment of a Division Bench of Calcutta High 
Court said “ We are not at all prepared to say that Expla- 
nation V would apply to a judgment under the Code now 
repealed.” There have been several cases, '<■’ however, in which 
the judgment iu the lormer suit was prior to the Code of 1877, 
and no such objection was ever taken ; and even when the former 
decision was held nut to be resyud/ca/a in such cases.’^ it was so 
on some other ground. 


100. It has been held sometimes, that the Explanation is 
„ , .. applicable only to the cases in which the 

«ih when the claim private right Claimed by the parties in 
in ' the former suit the former suit was expressly claimed and 
l<uri.0rti<il lo he on purportetl to be claimed in rommon for 
behalf of others also, (hemselves anil Others. The Allahabad 

High t’ourt took the same view of the scope of the Explanation 
in Roin Nurain v. Bisheshar Prasad,^^ In that case, the 
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former suit was ag;ainst a Hindu father and his one son loronen- 
ing a door in a wall, and was decided against them notwithstand- 
ing their plea of proprietary right. The decision was held not to 

res judicata in a subsequent suit against another son, who 
also was a member of the undivided family, because “the 
defendants in the former action,” said Sir John Edge, J., 
(with whom Mahmood, J., concurred) “did not claim anv 
right in common fur themselves or others within the meaning 
of Explanation \'. I’hey said nothing about other persons 
being equally interested in the wall, nor does it appear that they 
were sued or defended the action as representatives of the 
family.” The Calcutta High Court took the same view in 
Hazir Gnzi v. Sonavumee Dassee^'^’ in which the plaintifts 
sued N. and H. for certain land alleging that they had taken a 
lease of it from the defeudunt’s predecessors in title, and they 
were dispossessed from it while the plaintifi’s former suit for 
some of that land of which N. had dispossessed him waspending 
against N. alone in the High Court. The Lower Appellate 
Court held that, H., according to his own admission, having 
ac(]uired the superior title to the lands in dispute by purchase 
with joint funds in that brother’s (N.’s) name was estopped by 
E.\plauatiun V. from contesting the validity of the patta set up 
by the plaintiffs, which had already been proved in the former 
suit. The High Court set aside that decision observing: “ We 
are not prepared to say that the Explanation has this meaning, 
that a judgment obtained against a co-sharer in the property is 
binding against another co-sharer in the property, and clearly 
it would not be so where the first suit did not purport to have 
been litigated bond fide in respect of a right claimed in cum- 
mou by two persons.” The decision of the Bombay High 
Court iu Qan Savant v. Narayan Dhondt^ is not against this 
view, as it turned primarily on the laxity of procedure prevail- 
ing in 1856 when the decision pleaded as res judicata was 
passed.* 

h Mr. Nti'l in ilii- '•wlii-ii ii ii/lii in • Iniriwd in ••mihjiimu i-.i 

lln* plaint itfaiK I ••tliniN. all inf ••I'fNlftl iii.ny la- lo lx* (‘lainnmtN. jumI »Iiii- L'*iin'i 

Ly flic <»f flic Niiit ; Imt licrc flicic tva** to ion n rcpr«‘«»cnfaf/tf n-i , 

V, NMU* flic cl<U>t Lptflicf aii*l maiia^''cr for the family, of wliif;}i flic |»n“»cnt pliiinfirt 
ail infant nicmlNT. hut lie snctl rtiiiijily in hi-s own name alouL' withn rcpr^Hcnf ;»n v . 
of another hniiich. On the ittlici Iiainl, f he picwcijf ->f ncimrxN an<l claU»iai ion »>f pox i 'lnrc 
«li«l n<tt prc%"ail in iH.lfj. It wan a i/eiicnilly rerfiM-il iLK'trinn that the act •• of a mana:,'* i 
liouml a Himlu family ho Ion*; aw th(*y were hoiic**tly iiiN*,ii»leil for it** liciictif. oi ufo* Niifh 
a*» inijrht iwivuiahly lx* <lttimc«l to have that chann'fci. The llnalii family "a**, m Le t. 
ctuixirltTctl jtiN a coriHiratioii who^* iiitcrofn were neccwhanly ccnfcrc<| in then; .nng'cr . vtinic 
the* rnaita^'cT. an the chief member of the family, wan uuilerHttxxl to reprcHcnt the *’• 
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101. The Explanation will apply, however, even when 

Sec. 30 of the Civil Procedure Code has 
EzpUnation V applies tiot been conformed to, and the permis- 
even when permission or defend on behalf of all 

behalf of others not persons interested has not been 

obtained. obtained. This has not been contended 

against in regard to cases in which the deci- 
sion in the former suit was passed prior to the enactment of Sec. 
30 in 1677. Thus in Chet Ham v. Bahai Singh, Barkley, J., 
expressly pointed out that,- -“it is impossible to maintain that, 
because notice was not given in the previous proceedings under 
Sec. 30, which was not then law, to all the persons interested, 
the plaintiffs are not bound by the previous proceedings, of 
which it is admitted they were aware at the time.” Tliat the 
question of the necessity of the notice required liy Sec. 30 can 
arise in regard to the cases sulisequent to the Code of 1877 
appears to have been tlie opinion of Sir Charles Turner, C. .1., 
and Kernan, J., in (ropnlan v. Valia. Tamburatli,^'^ The expres- 
sion of opinion of the Madras High Court in that case was nut 
[losltive and a mere obiter dictum, and though it has since been 
held a number of times that in such cases a notice is necessary, 
yet a conflict of opinion appears to exist still about the matter. 
Thus in Varanaknl Narayanan v. Varanakot Narayanan,'^ 
Forbes and Kernan, JJ., held, that a decision in a suit against 
u karnawan as such in respect of certain property of the tarwv.d 
in his possession would be binding on the junior members ol 
the fiiniily, as they would be deemed to be claiming under him, 
and said, “ Explanation V is nut limited in its language to a suit 
under Sec. 30. . . In such suits, the party suing or defend- 

ing must have permission of the Court to sue or defend, and 
must in the plaint or defence purport to sue or defend expressly 
on liehalf of himself and the others, and notice is required to 
be given to those interested who are nut parties to the suit. 


iltU'I’f"!*' l lllfV WiM't 

fven in lilt* It tmiiir 


• huHjfft lu <H.' affiM'lnl liv traiiHiict iMfis 111 whirli )u‘ 

Wlu'n* tiu* Dtlirr nifitiU-is tii'f mfunt^ iit tin- 


I iiui* of I h<‘ •'iiii . i lull , UiMl« iiilii , lb a rt’iiboii f4»r 


scrulmi/.mjj the iujUUm with tliaii ti^iuil 
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not jifi'VtMil lli^ U'lnkT Uainil )»y tlic Mill in whn-h lu‘ >Mtb ffftftiwly ix’prfM'iititl hy V, .\t 
cut V. wtnihl haw to K't forth the niiiior biotherV name.** hut the law of IKoti wa^ 
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Such suits may embrace claims or rights of a public nature, 
whereas Explanation V is confined to private rights. Again! 
Sec. 80 contemplates the case of parties too nutnerous to be 
conveniently made parties to the suit. . . In such cases 

each of the }>arties interested, although claiming the «nue 
interests, for example, us creditor of a deceased person or of a 
company, may have a separate interest, viz., in the debt, ilue to 
him in which the other parties are not interested.’* 


A contrary opinion was expressed in Vusudevan v. Norn- 
yanan,-'’ by Innes, J., wlio even ol)served that — “the Explana* 
tion does nut seem to refer to bortA fidt defences but bond fide 
claims;” but Keriian, J., while assenting to the proposition 
that all persons, whose interests are sought to be prejntiiciallv 
uHected by a suit, should be parties to it, added that — “ there 
are exceptions to the rule when such interests are considered to 
be sufficiently represented and protected by parties to the suit,” 
and that it was nut necessary in that case to deterinine whether 
the case of a Malabar larv>ad in a suit to affect the interest of 
the tarwad is within any exception to the rule. 


In Ittiachan v. Velappan,'' a Full Bench of the .Madras 
High Court upheld the i^xecntion-sale in a case in uliich ir 
was clear that the debt \>as a tarwad debt; and tlmii^h the 
Knrnawnn\\\iii\\K)\ described as such, he was impleaded joiutiv 
with four anandramnst describetl as such, 'I’he Full Bench did 
so, however, on the authority of* the Privy Council decision in 
Bissessur LaU v. Luckmessur Sinyh^'^^ hut refused togofuitlu»r ; 
and, as a o;eneral rule, observedthat : ‘‘ 'Vliere the members of a 
tarwad are not parties to the proceedini^s and have nor heeii 
represented in the manner prescribed by the Code, they are 
not estopjied from showinj** tlnit the debt vias not a tarwad 
debt/’ In Thanakoti v. Muniappa/^ n Division Bench of tin* 
same High Court held that '' Explanation V must he read with 
the provisions of Sec. 30, and the principles to he fonneJ in 
iliHt section.^’ Tlie Full Bench decision was explained and 
followed in Sri Devi v. Kclu Dradtf^" in which Mnitiisaini 
Ayyar and Brandt, J.l.,saiil, — “ The grounds of decision nnani- 
inously adopted by the Court were (1) when the karnawan ol 
a tarwad was not impleaded as such in a suit, and there was 
nothinu on the face of the proc<*edings to show that it was 
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intended to implead him in his representative character, tanoad 
property could not be attached and sold in execution of a 
decree, even though it was proved that the decree was obtained 
for a debt binding on the tarwnd. and (2) tliat, althuiigh the 
property of a larwad might be attached and sold in execution 
of a decree when the kamawan was sued as representative 
of the tarivad, members of the tarwad who were not par- 
ties to the proceedings and had not been represented in 
the manner prescribed by the Code of Civil Procedure 
were not estopped from showing that the debt for which 
the decree was passed was not binding on the tarwnd. 
The principles on which the grounds of decision were for- 
mulated are (1) that a decree c.in only operate inter parto ; 
(2) that if it is desired to extend its operation to those who 
are not parties to the suit, or who do not claim under them, 
the jirocedure prescribed by Sec. :io should be followed; 
and (3) that a concession can legally be made in view of the 
irregular practice in Malaliar only to the extent indicated by 
the ruling of Privy Council in Bisscsxur Loll v. Lacfmeksvr 

Sini(h Hence it was held by the Full 

Bencli that the intention to implead the karvav'av as 
representative of the larwad must appear from the proceed- 
ings ill the first suit, and that tlie debt recognised by the 
decree must he hiiidiiig on tne entire lancnl. Applying 
these principles to the case before us, we do not see 
our way to saying that the respondents were boiiiul by 
the decree in tlie suit of Ls79, on the ground that their 
karnnwan then in good faitli opposed the appellant’s claim. 
I'liere can be no doubt that the association of kanuncnu 
and I he senior anandraran may be taken to disclose an 
intention on the part of the appellant to implead the res- 
pondents’ larwad', but upon the facts found, we must 
hold tliut the respondents have shown that ihc former 
decree was not substantially correct. 'I he Full Bench 
decision precludes our holding that the decision against a 
kainairaii is binding on the members of the larwad unless 
they prove mala fides in him, in a suit to which they were 
not actually or constructively parties; if they were so, it 
would be immaterial whether the karnawan acted in good 
faith or otherwise; if they were not parties actually or 
constructively, it is open to them to show that the former 
decree is substantially incorrect, and therefore is not bind- 
ing on them.’’ The decision in Sri Deri v. Kelu Eradi, 
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was followed in Shankaran v. Kesavan.*' If this view of 
the Madras High Court were right, and the Explanation 
V applied only to the cases in which the proceedings 
were in accordance with Sec. 30, it would not receive any 
effect, and need not have even been enacted. 

In Chanduv, Kunhamed;'- Sir Arthur Collins, C. J., and 
Handley, J., observed that — “ the contest in that (former) 
suit as to this particular paramba was between the plaintiffs 
in that suit asserting that it was property in which they 
and present defendant No. 1 and their other co-sharers 
were entitled to share, and present defendant No. 2 deny- 
ing the same and claiming it as his own property, and there- 
fore present defendant No. 1 and the other co-sharers may 
be said to claim under the plaintiffs in that suit by Expla- 
nation V.” The former suit in this case was subsequent to 
the Code of 1877, but no reference was made in the deci- 
sion to Sec. 30 or to any of the previous decisions of the 
High Court. The case is in some respects similar to that 
of Madhavnn v. Keshaoan,^^ in which also the former' suit 
was subsequent to the Code of 1877, and all the illams 
except that of the plaintiff were represented, and the plain- 
tiff's adoption was not recognised at the time by the other 
uralars, but no objection was made in the former suit on 
the ground of the plaintiffs iilam not being represented, 
and Kernan and Parker, JJ., held, that they had *no doubt 
that plaintiffs iilam was sufficiently represented by the 
vralart of the other illams, who had a common interest 
with plaintiffs iilam' 

102. There appears to be a conflict of opinion with 
_ , , regard to the exact signification of the 

*pUe8*^*when X expression “ claimed tn common.” The 
Sdiras to the right Calcutta High Court is in favour of a 
are not on the restricted construction, and in Knit- 
same title. shunkur Dots v. Oopal Chunder Dutt,^* 

Sir Bichard Garth, G. J., in delivering the judgment of the 
High Court said,-— “ It has been decided by the previous 
judgments in this case, that the right claimed by A. in the 
former suit, and the right claimed by the plaintiff in the 
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present suit, is a private right, ‘ which he claims incommoii 
for himself and others* witnin the meaning of Explanation 
V. We cannot agree in this view. The right claimed by 
the plaintiff is not one which he and other inhabitants of 
the neighbourhood claim under one common title. It 
is a prescriptive right which he claims individually in 
respect of his own house and premises, and depends upon 
how long he or the occupier of the house have used the 
right. It would not avail the plaintiff, if all the other owners 
of the houses in the same locality could prove, that they had 
used the drain for the prescribed period, if he himself or 
the occupiers of his premises had not used it for that 
period. The claim, therefore, of each owner is essentially 
a separate claim in respect of his own premises. Explana* 
tion V docs not, therefore, apply to such a case. It only 
applies to cases where several different persons claim an 
easement or other right by one common title, as for instance, 
where the inhabitants of a village claim by custom a right of 
pasturage over the same tract of land, or to take water from 
the same spring or well.” The Punjab Chief Court, on the 
other hand, takes a broader view, and in Chet Ram v. 
Bahai Stnirli,'^ Barkley, J., said, that “the contention that 
this explanation only applies to suits for right of way, 
easements, and the like, has no foundation either in the 
language of the Section or in the principles of the inter* 
pretation of Statutes.” 

103. A decision in a suit to which a servant or an 

Master and principal. is a party is often held to be ret 

and servant and judicata against a master or principal 
agent how tar and vice eersd. This view has some- 
hound by decisions times been based on the ground that 

cAcii Oilier# I • ••1* -I 

there exists a privity between them, it 
being said that every one who claims or justifies under a 
command given by another, is in privity with him who 
made or issued tlie mandate, and is bound by an estoppel 
relating directly to the interest or the right on which 
the mandate is founded. Thus Mr. Herman says “A 
master or principal is in privity with his servant or agent 
when the latter defends an action in the right of the 
former, and a judgment is an estoppel to a renewal of 
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the controversy by the principal or master in the suit, on 
the ground that he is considered the real party, and espe- 
cially when the principal expressly or impliedly authorized 
or ratified the acts of the agent, virtually rendering him a 
party to the proceedings instituted by or against the other. 
The principal and servant are substiiiitially one in inter- 
est.”-^ The existence of privity between them has, how- 
ever, often been denied. Dr. Bigelow observes “that 
judgment against the agent upon a cause of action fur 
which the principal is liable, is probal>ly conclusive upon 
the principal in the absence of fraud or collusion on the 
part of the agent,”’^ but admits that this is not on the 
ground of privity of estate between them, and .says that the 
decision in Pritchar<l v. Hitchcock,^" “.shows that in the 
relation of guarantor and principal no privity in the sense 
in which the law of estoppel is applied exists ; and the same 
is true by the weight of authority of the relation of surety 
and principal, co-sureties inter se, principal and agent, and 
the like cases where parties are answerable over.’”" In 
Hayes v. Bickelhtnipt,'^' it was directly held that agents and 
principal did not as such stand in privity with each othei ; 
and Mr. Freeman, observing that, points out that — “ if the 
principal is ever bound by a Judgment against his agent, 
it is in those cases in which ho authorized the institution 
of the suit.”" Mr. Black also admits ’-' that, “ as a general 
principle, it is undoubtedly true that there is no privity of 
estate between principal and agent.’’ 

In Emma Silver Mining Co. v. Emma Mining 
a judgment in a suit a>tainst an agent was held to bar the 
plaintiff as against the principal, but not on the ground of 
privity. In the judgment, Choate, D. J., said — “The 
weight of authority is that where an agent in a transaction 
is sued after the termination of his agency, and upon a 
trial of the merits the issue is determined against the plain- 
tiff, the principal, though not a party to the suit, can avail 
himself of the judgment as a bar, when he is sued by the 
same plaintiff on the same cause of action. While the 
principal, if he had no notice of the former suit, and no 
opportunity to defend it, may not be concluded by a judg- 
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meat against his former agent, or made responsible for the 
agent’s bad pleading or blunders in the trial of the cause, 
because so to conclude would be to deprive him of his pro- 
perty without due process of law, yet, as regards the 
plaintiff who has before sued the agent and been defeated, 
there is no reason why he should not be concluded upon 
that principle of public policy, which give-; every man one 
opportunity to prove his case, and limits every man to one 
such opportunity, lie has had his day in Court, and it is 
immaterial whether he has chosen to test his right as against 
the principal or the agent in the transaction, provided the 
issue to be tried was identical as against both.” In Emery v. 
Fowler," the Supreme Court of Maine said : “ If the action 

were brought against the servant, he could be permitted to 
prove that he acted as the servant of another who com- 
inuuded the act. and was justified in the commission of it ; 
or who, if the act were unlawful, had made compensation 
for it either before or after judgment, and his defence 
would be complete. It is not perceived why he may not, 
upon the same principles, be permitted lo prove that the 
piaintifl had commenced a suit against his principal for the 
same cause of action, and proved the acts of his servant as 
material to the issue tried between them, and that a judg- 
ment upon the merits had been rendered against him. 
In such case the principal and servant would be one in 
interest, and would be known by the plaintift’ to be so. 
To permit a person to commence an action against the 
principal, and to prove the acts, alleged to be trespasses, 
to have been committed by his servant, acting by his order, 
and to fail upon the merits to recover, and subsequently to 
commence an action against that servant, and to prove and 
rely upon the same acts as a trespass, is to allow him to have 
two trials for the same cause of action, to be proved by the 
same testimony. In such cases the technical rule, that a 
judgment can only be admitted between the })arties to the 
record, or their privies, expands so as to admit it when the 
same question has been decided and judgment rendered 
between parties responsible for the acts of others." 

On a similar principle, it has been held that if a suit 
against a servant for damages for a wrongful act authorised 
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by his master is dismissed on a ground equally applicable 
in an action against the master, such for example, as the 
lawfulness or unlawfulness of the act in question, the dis- 
missal will bar a subsequent suit for that act against the 
master/^ So also where the plaintiff sued for certain 
cattle, and the defendant justified his taking them under 
the authority of a person whose property he contended they 
were, the determination of the issue as to the master’^s 
title was held barred by a decision in a former suit against 
the master in regard to the master’s proprietary right.**’ 

A decision against an agent, passed when he is acting 
beyond or without authority from his principal, can of 
course, not be res judtcatans against the principal. 

A decision against a Government officer is not binding 
in any case against the Government. This was the view 
taken by the New York Supreme Court in Peefe v. State,*" 
in which it was held that a decision against the managers 
of a state asylum even in regard to acts they had to do as 
officers of the Government was not so binding, and Earl 
J., in delivering the judgment of the court, said: “The 
state was not a party to that proceeding, and in that 
proceeding the asyltim managers did not represent the 
state. It was a proceeding against them to compel them 
to discharge what was claimed to be a duty resting upon 
them under the law of their creation and the contracts 
into which they had entered. While they represented 
the state in making the contracts with Peck and Co., they 
did not stand in the place of the state in any suit brought 
against them, either for misfeasance or nonfeasance in the 
di-scharge of the duties which d6volved upon them by law. 
No provision is found in any statute giving them authority 
to represent the state in any litigation, or giving the consent 
of the state to be bound by any adjudication to be made 
against them. A state cannot be sued in its own courts, 
except by its consent, and this rule is founded upon public 
]»olicy of great importance, andii would be greatly impaired 
and ct)uld be largely nullified, if the state could be bound 
by judgments rendered against its agents or officers. Such 
judgments may bind the officers and compel them to 
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discharge their duties, and thus frequently they enable 
claimants to obtain payment of their claims against the 
state and other rights to which they are entitled by law. 
But the adjudication in such actions never estops the 
state on the principle of rex adjudicata. And so it has 
been frequently held.^" " 


104. A decision in a suit to which a principal or a 
How far decisiona in surety is a party is in certain cases 


suiU tu which the 
principal (leht(»r <»i 
Burety is a party will 
htrfA'Jdflico/a 

aureiy <>r prliici|ial 
debtor. 


binding against the surety or the 
principal (lelttor respectively. In 
Spcncar V. iJearth,"' the Supreme 
Court of Vermont said: “It would 
seem that the doctrine of the more 


recent ca.»e> is that the relation between joint and several 
contractors, whether they .stand in the relation of principal 
and surety, or are both principals, creates such privity 
between them that a jinlgnient for or against one ot them, 
founded on the merits and not on technical grounds, and 
obtained without fraud or collusion, is evidence for or 


against the other in a subsequent suit involving the matters 
adjudicated in the former action. And where the defend- 
ant in the second action It.id notice of the foniiei’ suit and 


an opportunity to make ilefence, or tvhere t.'ie defendant in 
the second action voluntarily appeared and assisted in the 
former proceedings, or in case of payment made by a co- 
coniractor who isa party of record in the second, but was not 
in the former action, or a release to him of the whole cause 
of action, or accord and satisfaction, where either of such 
matters is presented in the former action by the party there- 
in, and urged for himself and through his agency for and 
on behalf of another party not on the reconi, but. having a 
direct interest arising from express contractor by operation 
of law to prosecute or defend the suit, and same is prose- 
cuted or defended with his express or implied countenance, 
such judgment is conclusive evidence in the second suit of 
the insiters so adjudicated in the former action.” 


There is no nnanimity, however, as to the exact cases 
in which such decision has this binding efiFect. It may be 
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taken as settled that a decision in favour of the principal 
debtor in a suit against him alone by the creditor is con- 
clusive in favour of the surety also as against the creditor.'*'" 
This is so however not on the ground ot the doctrine of res 
judicata, but on account of the very nature of a surety’s 
obligation.^ l.4icoinbe, who is a strong advocate of the non- 


N. The surety's ohlipation in siieli a ense is i>r u cliuructt'r similar to tlmi nf a 
debtor wlio is liable jointly and severally with another, and it appears to U> setthnl that a 
lindinp in a suit brouLdii against (*n(‘ nf sm-h dtdaors in his fa\our as t«» the ph>ai»rpu\- 
ineiit , wVe,. by him will bf iu'xjudn'nta in a suit ;i'.;ainsi an\ »>t henlebter liabh^ jnnitlv and 
sioverally with him. Thi'' was u ell explained m Spf‘tirrr Dearih. in whieli th»* Supreme 
Court of N'ennont sai«l K.'ieh si^nt'r id’ a ii>int and se\eral priunissorv nott* nndei 
lakes, for himself, and as snrei \ bu the oilim- siLOier.s. to pay I he note aecooliiiLMo its 
tenor. When one of the sl^-nors has paid tiie n«»if in mil. m made pavimMil on it, sueli 
payment is as betwinui the mak<M*s and payee reirarded .as payment made hy .all makers ; it 
eoiiHtitutes n defeiiee i'» the eljiim eonimon to .all the promisi»i>. If aeiion U* hrou^ln 
against one of them, and the tlefeiise of p.iymenl is interposed, and it prevails, aiui 
judgment is rendered u'jainsf the plaintitV. on iln- 'jroiiiiil tiuil the note was paid in full 
iiefore the eoiniiieiieement of the suit, the phimtilT hy siieli ad jiid ieal ion has htyl his dav 
in eourf. Tin* (pie^'t ion of payment .letermined ai/ainst him was not onl\ a fall defoiiHe 
for th<‘ promisor .against whom that suit was nisiiiuitsl, but also a full diseliarge for the 
other nmkiTs from t he debt indicated hythe note, and the juilginent as eonelusive 
d(*nce of sueh ji.aymetil <aMild not be exeinded in a subsi>i|neni .action against a makiT of 
the not<*. though not a party of n'eord to t he fonnei jid mdie.ii ion, without uiijnsl diMori- 
iniriation as to the respeetivM' rights and renuNly of the parties m tbi* piosisaition und 
defence of suit or suits upon su« 'll a eontraef. # # ^' * *" * And if he (the ernlilor) 

proceed to trial ami timil judgnient. in ;i suit against orn* «*r nuu'e of tin* m-akers of the 
note, and not against all upon thedefenee of pa\ment. or otliei ilefetiee to the merits, that 
would discharge the claim as to .all the promisors, we m.ay assume, until ti. he shown that 
he has just cause for a new I rial ju the same ;ieiioii. that he h.as had such .a trial und 
.‘idjudication of the matters invoked us the I.aw eoiiieuiplale^, eo-e.\ict»si\a* with the 
rights aecoriled to the party against wh<»m he soiiglit to enforce theel.aitn. In such (ritil 
anti luljudicution upon matter of delenee to ih<* whole merils of the ]»lajntifrs elami, such 
as payment of the note in full, and final iiitlgmeni is ;igaiiiiBt the plaint ifl, sm-li jiidgment 
is not on grounds perscmal to the mak«*r of the iioi<' the plaint dl hiui eleelnl (o sue, liiii 
it ih also in ertVet on i he ground that he lui- no <'.anse of ai'i hui against theothet makers 
of the note, or tatlier of them *■*•*'♦ Wljrre one of the ni.aktas, in u mijt against 
him, iifion the defence of part payment, or of a claim in Ins favour, has rnineisl 

the amount of the note, aiiolhei m.-ike rof it, in a siihse-pje ji mmi. can legally (daim that 
thcplaintifl should Is* iMuttal hy the former ad iudieat ion, as showing the halanr-e due 
upon the not»’ at that time. Sm-li <*laiin iMu'iig miiTiial as kdween the parlies to the tb'sl 
suit wouki not Ik* so between those in the s(foiid, and foj tins reason the merits of it 
eould not Ik* btigatel as an offset beiwo.-n ihelattei. 'I’lns i-. one of fiie reahMUis ha 
holding the foriTK*!’ jm Igrneiii upon sueli tnuller eone|u-.i\ c. 'I he r|, aim is li\ the foritiei 
laljudicat ion mergfsl in t he nidgrneut . and i here;ift<-r no aef ion will Is- iiprui tt,. flenec. 
it would not do to say I hat the pliuntiff. m .-i suit on thenoi*- against unoilier malo-i, 
•.K)uid eolle<*t af him that pa*'f of the note whieh had been satisfied by ofjket of thf eluirn 
against the plaintiff. To allow him loiioihis would allow him in the fii-sf suit. i>y offset 
to the not<*, to pay and satisfy a debt due fiom himself t<i one make) of the iiote, and in iIm* 
second to eoll<M*t the whole note of another maker thereof. It ejm make no differene» 
iliat the claim in olfset wiw originally a matter peistui.d U-tvse.-n the pattas to t'le fii-i 

suit, bei'an.iv* hy its ail jm beat loll and offset the effect is the saint- as if ilie dcfi-ndaiii in 
the tirnt suit. U'fore it* commeiicr-meni, had made a j/avnieni fiom bis own piivaie 
fiiiuls tt> .apply till the noit*. and tiiesumehad l/t*en ;dk»wed in as..e«>iiig lie dain/igt‘s. 

I 'poll the same principle^ w here jndgtiit'nt is icu'lerisl against the pluintiff in a suit in 
his favour against one rif tie- makers of the not#-, and tie- g^roijn#! >iu \shjeli tie plaintiff 
failed to rf*(*ovcr isiliat tin not#* liad lK*#*n paid in full. #•/ sut^fn-/] )>\ #»fTs#-i /il a 
due from the ph'iintiff to th<* ilef#Uitlani. -tiefi (udgm#*nt sfiotild 1»# !<*g:iide»j us .» legal f‘t»t 
u rectiverv against #-ith**i of tie* oilt#'i niak«*ts, tiiiMigh^iof a party 'o fh*- rorin#*i adiutlt 
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application of the doctrine of mandat and representation in 
all such cases, says: — “L*on sail en effet: (1) que le 
oautionnement ne "pent pas exister sans une dette principale 
(2) que la caution ne pent pas etre tenue plus rigour eusement 
que le dt'biteur cautionne ; (3) qu'il n'y a pas de cautionne- 
rmnt si la dette principale n'est pas civilement valable ; (4) 
qua la caution peut par suite se pri'.valoir de toutes les excep- 
tions Teelles que pourrait op poser le dcbiteur principal. 11 
rhulte de ces principcs que la caution peut invoquer comme 
entrainant sa propre librrntion le jugement rendu nv profit 
du di'.bileur principal ; ce n’est pas qu’elle puisse, comme 
ayant— cause du debitevr, prHendre qu'elle a vtv rcpresenfee 
par lui dans I’instance, mais le jugement envisage comme 
simple fait, entrainant I’extinction de la dette principale in- 
ddpendamment du hien juge et de Pautoritr de la decision, est 
une cause svffisante d' extinction du cautionnement. Nous 
avovs ni. plusietirs fois occasion d' appliijuer ce principe que le 
jugement fait foi, nu'rne d fegard des tiers, de la decision qu'il 
a donn/e d la question litigieuse ; or la caution n’a quVt 
r imwquer dans ces limites, puisquil lui suffit de dire : le, 
dcbiteur principal n'ctant plus tenu vis-d-ris du crcnncier, je 
ne puis I'itre moi-meme. Ce qiii proure an surplus que cette. 
solution dccoule de la nature mcme de ce contrat, c est que, 
s'il n'eu ctaif pas ainsi, le jugement serait sans utili/e pour le 
dibiteur mt'me qu'il aurait libcrc. puisque la eaution. qui 
serait forcce de payer le creancier si elle n'l'tdit admise d lui 
oppose)' I' exception de la chose ju gee arec le dehiteur principal 
aurait son recours contre ce dernier ." ' ' 


In Brown v. Bradjord,'' the Georgia Supreme Court 
said: “ The sheriff could, beyond doubt, protect himself 
by the judgment, and when he is clear we think hissureties 
are clear. The responsibility is for his default, and he is 
in default when he acts against the judgment of the courts, 
and not when he acts in conformity with them. He was not 
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in default in refusing tu account again for this money after 
there was a judgment of the proper court that he had al- 
ready accounted for it once, and was not bound to account 
for it any more.” 

Dr. Bigelow has expre-ssed himself as of opinion that 
a decision ii! favour of a surety in a suit against him alone 
will be binding against the creditor in regard to the princi- 
pal debtor also. He broadly says, that — “it seems clear 
that a judgment in iiivor of the principal or the surety in a 
suit against either, upon a ground applicable to both, should 
(so far) be accepted as having conclusively decided against 
the plaintiff’s right of action.”'' The only authority he 
cites in favor of this view, is a decision by the Supreme 
Court of Missouri in Sfafe v. Costa.'-' On general principles 
it is clear that the considerations applicable to a judgment 
in favor of the j)rincipal can have no application when the 
judgment is in iavor of the surety alone, as in the latter 
case tliere need be no extinction of the principal debtor's 
obligation. A view similar to that ofDr. Bigelow has often 
been taken by French jurists yu/ admettenf que I' existence du 
mandat ad litem pent etre subordonnee a t’issue du prods 
croienf que le debiteur est Ubcrc par le jngement qui repousee 
C action du cri'nncier contra, la caution, si d’aiUeurs il n'est 
pas motive sur des considerations personelles d cette derniere. 
This view has, however, often been dissented on principle 
there also. Thus Lacombe has argued strongly against it, 
and concludes by saying; — Nous pref irons admettre que se 
pigement est <) I'es^ard du debiteur principal ‘ res inter alios 
acta, ' et que, non obstant son existence, le creancier pent lui 
n'clamer le paijement de sa creajice, et quele debiteur lui-meme 
ararit de rembourser la caution, pent efralcment demander a 
cette derniere de lui rapporter sa liberation de I’ obligation 
principaleJ"' 

As to the cases when the decision in the first suit is 
against the principal debtor, there is a general accord that 
ordinarily it is not binding on the surety. This has been 
held directly in Y oung, ex parte, in which Lush, L. J., said 
•• Mes.srs. Cantor claim to prove for the amount which has 
been awarded in an arbitration to which Mr. Kitchiii was 
no party, an arbitration between themselves and the prin- 


** Big. Bstop. 111. 
** M Am. Die. 14$. 


Lftc. fliOM jttg«c, IM 

(Th. D. m. 



I>J£QIM10K INFAVOU (IF ht'UKTV NOT CO\CLiUt}l VE IN FAVuU OK FUINCirAE DEBTOll. [& 104 . 


cipal debtors pursuant to the terms of the agreement. Now 
I agree with Mr. Liuklater that, if |the guarantee fairly 
bears this meaning, not only that the firm shall arbitrate if 
they are required to do so, but, ‘I undertake to pay you 
such sum as the arbitrators shall find that they owe you for 
damages,' a proof might well be made for that sum. But 
[ do not think any of us ever saw a guarantee in such a 
form, and, to my mind, this guarantee has not, and was 
never intended to have, such an effect. There is not a 
word said in it as to what amount the surety will pay ; it is 
not usual to say tliat. and there is not a word about it 
here. What he says is, ‘ 1 undertake and guarantee that 
all wines supplied to them by you shall be duly paid for.’ 
Now, suppose the dispute between the parties was whether 
a given amount was due for wine ; supposing the creditors 
had brought an action against the debtors, and had proved 
before a .jury, and had got a verdict for a given amount 
as being tlie debt due to them for winrs supplied, and they 
had then brought an action against tlio surety upon this 
guarantee, that verdict would have been no evidence 
against the surety of the amount due for wines. The cre- 
ditors must have proved it over again against the surety, 
because he is not bound by any admission or statements of 
tlie principal as to what amount is due. He is only bound 
to pay the amount which shall be proved against him. In 
such u case as that, the verdict would have been no evi- 
dence at all, except to show what tlie amount of the 
verdict was. It would have been no evidence of the 
surety’s liability to pay that amount. Then we go on to 
the next clause: ‘I undertake and guarantee that the 
agreement shall be otherwise duly performed in all respects.' 
That is all. He does not say a word about paying any- 
thing. That is left to the proper legal conclusion. He 
would have to pay damages for the breach of the contract 
by the new firm. How are those damages to be assessed ? 
Why, in the same way as the debt would have to be assess- 
ed if the claim were for wine supplied. Vou must find 
explicit words to make a person liable to pay any amount 
which may beawarded against a third person, whether it be 
by a jury, or a judge, or an arbitrator. That is not the 
natural construction of the words of this guarantee nor 
the usual form ; for, as I have already said, 1 never saw a 
guarantee which contained such words. What the guaran- 
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tor engages for is to be answerable for any debt they may 
owe for wines, and for any damages which may be sustain- 
ed by the breach of any other of the provisions of the 
agreement. Then the amount of the debt in the one case 
and the amount of the damages in the other, must, if the 
surety insists upon it, be proved as against him, just as it 
would have to be proved if the action were against the 
principal.” Similarly, James, L. J., said : “ It is con- 
tended that he is liable to pay any sum which an arbitrator 
shall say is the amount of the damages. The guarantee 
must be expressed in very clear words indeed before f 
could assent to a construction which might lead to the 
grossest injustice. It is perfectly clear that in an action 
against a surety the amount of the damage cannot be 
proved by any admissions of the principal. No act of the 
principal can enlarge tlic guarantee, and no admission or 
acknowledgment by him can fix the surety with an amount 
other than that which was really due and which alone the 
surety was liable to pay. If a surety chooses to make 
himself liable to pay what any person may say is the 
loss which the creditor has sustained, of course he can 
do so, and if he has entered into such a contract he 
must abide by it. But it would be a strong thing to say 
that he has done so, unless you hnd that he has said so 
in so many words. The arbitration is a proceeding to 
which he is no party ; it is a proceeding between the 
creditor and the person who is alleged to have broken 
his contract, and if the surety is hound by it, any 
letter which the principal debtor had written, any ex- 
pression he had used, or any step he had taken in the 
arbitration would be binding upon the surety. The prin- 
cipal debtor might entirely neglect to defend the surety 
properly in tlie arbitration ; he might make admission of 
various things which would be binding as against him, but 
which would not, in the absence of agreement, be binding 
as against the surety. It would be mon.strous that a man 
who is not bound by any admission of tlie principal debtor, 
should be bound by an agreement between the creditor 
and the principal debtor as to the mode in which the 
liability should be a.scertained.” The United States 
Supreme Court held in McLaughlin v. Bank of Potomac,’’' 
that a former judgment against an administrator, unless 
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fraudulent or collusive, would be conclusive against his 
sureties. 

The contrary also is often held. Mr. Wells says'"*^ — “ The 
general rule as deducible from the cases is that a judgment 
is at least primn facie evidence against the sureties, but not 
alwavs conclusive.''^' As for instance, where one is surety 
for anotluu's conduct, or where a suit on an adnlinistrator^s 
bond i*' brought, and a judgment is adduced in favor of 
a creditor against the administrator. ' However, in the case 
just cited, the former judgment was held conclusive 
against tlie sureties, 'fhc* action in which the judgment 
was obtaimul was against the administrator alone. He 
refused to pay i he judgment, and an action was brought 
agai»i*-t the sureties on the bond, atul it was held that the 
judgment not luring obtained by fraud or collusion, was 
conclusiv(* upon them in regard lo all matters of defence 
affecting tli(‘ merits of the controversy between the parties 
to the judgment, so that the plaintiff* being a corf)oration 
and tlie administrator having pleaded the non-existence of 
the corporation and having failed in the plea, the sureties 
cotdd not, in the subsequent action against them on the 
bond, be jxu inittial to deny the existence of tlie corporation 
at thetim<‘ the judgment was rendered. And, also, a jndg-. 
inent against an administrator is eoncinsive on his sureties 
as to the amount of the indebttHlness, although not against 
the heirs not mad(‘ parties.” Speaking of such cases, Mr, 
Herman ^ays, broadly, — ‘‘ ( pon principle a judgment, in an 
action avgain.st the principal alone for acts or omissions 
wliich are a breach of the conditions of* his bond, are in 
the absence ol fraud and collusion, conclusive evidence in 
an action brought by the sam<* plaintiff’, against Ins sure- 
ties on his official bond, the cau.se ot action being the 
same. It nuiv tln refore be said that the authorities hold- 
ing that judgments against a principal are primn facie 
evidence in an action against tlie sureties, it is meant that, 
unless fraud or collusion or a mistake in the facts can he 
shown, the judgment is conclusive, and this doctrine is 
applicable in actions upon bonds or recognizances given for 
the faithful performance of the duties of administrators, 
assignees, constables, sheriffs, trustees and other parties 
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rilling offices, of public or private trust. . . . In con- 

sequence of the obligation of the surety being dependent 
on that of the principal debtor, the suretv was also regard- 
ed as the same party with the principal in respect to 
whatever is decided for or against him .... What- 


ever has been decided in favor oi'the principal must bt 
taken to be decided in favour of the sureties, who ought in 
this respect to be considered the same party, and nice versii, 
when the judgment wa.s against the principal, the creditor 
can make it available against the surety, and demand that 
it be carried into execution against him 


The measure of 


his (principal’s) responsibility is the inea- 


.sure of theirs (sureties’), and any act ol the principal 
which estops him from setting up a del'enci' personal to 


himself operates equally against his surety. 


’ f 


Mr. Black, oil ihc other liancl, says : — “ T.ic general 
tendency of the English and Amerh^an .lurispniilcnce is to 
hold, ill ordinary cases ot siireiyshij), that ;i judgment 
against the principal is not conclusive upon the surety, 
unless the latter was made a defendant in the action.*'^' 
And in New York, tiie authorities even go so far 
i^s to hold that a surety for a debt will not be Imuiul by a 
judgment against his principal, even though the suit was 
conducted, on the parr of the principal, exclusively by th** 
surety as his agent.'^^ But still there are many cases 

which sustain the doctrine that the judgment against the 
principal is at least prima facie evidence against the 
surety, though liable to be impeachefl lor fraud, 

collusion, mistake, or payment/' On the whole, the 

best rule which can be deduced from the autho- 


rities is that the judgment is conclusive upon the surety 
only in cases where the principal may be considered 
as the former’s agent in the particular transaction, and 
where, upon a fair consideration of the contract of 
indemnity, it may be construed as binding the surety 
to a responsibility for the conduct or result of the suit 
in which the judgment is rendered.' 'Diere is a similar 
conflict of opinion in regard to the point among French 
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Jurists. The broader view of Mr. Herman, to quote from 
Lacombe ,— ptofessie par le plus gtand notnbre d'a,u~ 
terns et a )'tc depuis long temps consacree par le cour de 
c(usation/‘' This view is attempted to be justified on 
the ground of a mandat by the pincipal debtor to the 
surety to represent him in litigation, but Lacoinbe who is in 
favour of the narrower view, points out that it is contrary 
to the spirit even of the French legislation to admit so 
extended a mandat. 


The case> in v.hicli a decision against a principal is 
held by the American and the English Courts to be res 
judicata arc those in wliieli the guarantee is really for the 
consequences of the determination of the Court and for the 
consequences to the principal of that determination. The 
bar in these cases is evidently quite independent of the 
doctrine of res judimta or any analogous principle, but a 
result merely of the conditions of the contract of guarantee. 
It is on this principle tliat a decision against an executor, 
administrator'" <>r guardian "» is held to be 6nal and con- 
clusive against his sureties in the absence of fraud or 
collusion. In some cases, such a decision has even been 
said to be merely prima facie evidence against the sureties, 
but this is correct only so far as certain other defences 
are also open to them. It is ihus generally held that if an 
administrator does not plead the statute of Limitation, the 
sureties may do so in the subsequent suit against them. 
Thus in Dawes v. Shed'" the administrator not having 
raised that plea, Parker, C. .1., observed that “he was 
obliged to make that defence for the protection of the 
heirs, devisees, legatees, and purchasers of the estate which 
he represents,” and said: “We are clearly of opinion 
under these circumstances (of failure so to plead), the exe- 
cutors of the surety have a right so to plead the same 
matter in their defence, not being b irred by a judgment 
sutfered collusively or negligently by the .idministrator 
from a protection which the law intended for their benefit.” 
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SirailHrly in Heard Lodge,- ^ the -Massachusetts Supreme 
Court having laid down broadly that the sureties on an ad- 
ministrator’s bond are, as well as the principal, estopped from 
controverting the validity of a judgment ascertaining the 
amount of a debt to be paid by tlie administrators, added 
that “the sureties are not to be concluded by a judgment 
suffered collusively by the administrator, and they have 
also the right to insist that the action against the adminis- 
trator shall be commenced within tlie limitation period,’' 
So also, if the administrator fails to file a suggestion of 
insolvency when he should have done so, the sureties are 
not precluded from doing so in a suit against them.'' 

Bai'ring such defences, the decision in such cases is 
binding against the surety, as “the rendering true accounts 
and having them settled is a part of the duties for the per- 
formance of which the sureties have become bound, and 
there is therefore more reason to hold them hound by 
judicial determinations of the liability of their principals 
than there is any other class of sureties, excepting only 
those who have expressly made themselves answerable for 
the payment of judgments, or for other results of litiga- 
tion.”” Thus in Irwin v. Backus,-'' Saunderson, C.J., dis- 
tinguishing the case of such sureties from that of the 
sureties upon ordinary official bonds, said that the “ distinc* 
tion seems to be founded upon the terms of the obligation 
into which the sureties upon an administration-bond enter, 
which are, that their principal shall faithfully perform all 
the duties imposed upon him by the nature of his trust, and 
will account for and pay over all money which may come 
into his hands pursuant to the orders and decrees of the 

probate Court.” 

« 

In Tracy v. Ooodwin,'-^ Chapman, rl., in delivering the 
judgment of Massachusetts Supreme Court, held the surety 
liable for the full amount of a judgment against the 
constable, and said, “We think it more in conformity with the 
true intent and spirit of thuir obligation to hold that it is a 
guarantee to the plaintiff for such amount as he has legally 
established to be due to himself from the constable, and 
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that, in the absence of fraud or collusion, the judgment 
against him settles conclusively against his sureties, as well 
as himself, not only the right of the plaintiff to recover 
damages against him, but the amount of the damages.” 

As to the case of sureties on official bonds, Mr. Free- 
man adds — We shall still find a diversity of opinion ; but 
the cases holding judgments against a principal not to be 
conclusive against his sureties are relatively more nume- 
rous, though probably still in the minority.” As a fact, 
the rule applicable to such sureties is the same with that 
applicable to others, the same distinctions being observed in 
both cases. 'I'hus in Fat/ v. Ames,^'' the sureties were held 
by the New York Supreme Court to be bound by a decision 
against the Sheriff on the ground that, “the defendants 
being jointly bound to indemnify the plaintiff, they were in 
privity of contract with each other, and are to be regarded 
and treated qunad the contract, and the rights and liabilities 
connected with, and growing out of it, as one person,” the 
Court expressly observing that in such a case a “ notice of 
the suit to one is notice to all,” and that “if in addition to 
giving notice to the Deputy, notice had been given to the 
sureties alsu, it would have been little more than an idle or 
useless ceremony, as it is to be presumed that all they would 
or could have done would have been to refer the matter to 
their principal, the Deputy, and cast upon him the burden 
of the defence, as the Sheriff has done.” 

On the other hand, it was held in Thamus v. HubbelF 
that the decision against the Deputy Sheriff was not res 
judicata against the sureties, and in enunciating the general 
rule, the same Court said — “Although there is a conflict of 
authority on the subject, it seems to be the better opinion 
that, except in cases where, upon the fair construction of 
the contract, the surety may be held to have undertaken to 
be responsible for the result of a suit, or when he is made 
privy tu the suit by notice, and the opportunity being given 
him to defend it, a judgment against the principal alone is, 
us a general rule, evidence against the surety, of the fact 
of its recovery only, and not of any fact which it was 
necessary to find in order to recover such judgment.” 


•< 44 Btrb. SIT. 
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As to the particular case, the Court added: “The 
terms of the condition of this bond do not bring it within 
the class of cases in which an indemnitor is concluded by 
the result of a suit against the person whom he has under- 
taken to indemnify, upon the gr onn that such is the fair 
interpretation of the terms of the contract. Phis condition 
is only that he will do his duty as a Deputy Sheriff In the 
class of cases alluded to, the contract of imfemnity is held to 
stipulate for the result of a litigation to which the indemni- 
tor is not a party, and to make his liability to deiiuid merely 
upon the result.” 


The real distinction between these two cases is that in 
the former, the recovery of judgments against the obligee 
was the very thing stipulated against; while in the latter, 
it was only the general conduct of the deputy in respect to 
his duties that fell witliiu a fair interpretation of the 
bond. The distinction was well e.xpiained in Jiridfreport 
Ins. Co. V. fVilsov.'’^ in which tlie (Jourt said : — ‘‘ Cove- 


nants to indemnify against the consequences of a suit arc 
of two classes: (1) where the covenantor expressly makes 
his liability depentl on the event of a litigation to which he 
is not a party, and stipulates to abide by the result; and, 
(2) where the covenant is one of general indemnity merely 
against claitns or suits. In cases of the first class, the 
judgment is conclusive evidence against the indeinnitoi. 
although he was riot a party and had no notice ; for its 


recovery is the event 
tho8(' of’ tho second 


ji^ainst which he (rovenantetl."*^ In 
class, tho judgment is primd facie 


<*vidence only against the indemnitor, and he may be let in 
to show that tho principal liad a good defence to tin* 


claim. In this case, the covenant was of the second 


class, and the decision proceeded on the principle adopted 
in Thomas v. Huhbelf 1'his distinction has been pointed 
out in several cases. Thus in Spencer v, Denrth^^ Wilson^ #/., 
in ilelivering the judgment of the N’ermont Supreme Court, 
said; *‘Some of the cases that profess Ut follow the common' 
law" rule make it depend upon what is the true meaning of 
the engagement which gives rise to tin* cjuestion. They sjiy 
if the engagement be merely that a particular thing s 
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be done or omitted by the principal, a judicial decision in a 
proceeding against him will avail nothing towards establish- 
ing the existence of the default on which it is founded, in 
a subsequent suit against the surety or guarantor. But the 
same case.s maintain the doctrine that when the engagement 
is virtually, or in terms, to be answerable, not merely or 
directly for acts in pais, but for their legal consequences, as 
ascertained in the course of subsequent legal proceedings, 
then the result of one action will be conclusive in the other.’’ 
In State v. Colcrick,*^ Taylor v. Barnes , and Siuart v. 
Thomas,^* also, the decision against the principal was held 
to be only primd facie evidence against the sureties, as the 
bonds on which the claim was based in those cases were not 
conditioned for the payment of judgment. In such cases an 
indemnitor is bound by a decision in a suit against the cove- 
nantee, only if he is apprised of the suit, and a notice 
is given to him to come in and defend. In Robinson v. 
Baskim,^'" the decision was held to be not conclusive, as a 
notice of the suit had not been given. On the other hand, 
in Cornier v. Reeves,*^' the suit was brought upon an indem- 
nifying bond given to a Sheriff to save him harmless against 
ail “ suits, actions and judgments that may at any time 
ari.se, come, accrue, or happen to be brought against him 
for, or by reason of, the levying, attaching, and making sale 
under and by virtue of an execution issued to him as 
Sheriff:” and Andrews. J., said, — “The covenantor, in an 
action on a covenant of general indemnity against judgments, 
is concluded, by the judgment received against the cove- 
nantee, from questioning the existence or extent of the 
covenantee’s liability in the action in which it was render- 
ed. The recovery of judgment is an event against which 
he covenanted, and it would contravene the manifest 
intention and purpose of the indemnity to make the right 
of the covenantee t(> maintain an action on the covenant 
to depend upon the result of the re-trial of an issue, 
which, as against the covenantee, had been conclusively 
determined in the former action.” I'liis decision was fol- 
lowed by the Supreme Court of Nebraska in Pasewalk v. 
BoUmaii,"'’ in which the leading cases on the point are 
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collected, and the covenant was of the same character ; uij 
Norval, J., said, — “The sureties undertook to save the 
officer harmless from any judgment that might be recovcreil 
against him by reason of the levying of the exccuiioiis. It 
was no part of the agreement that the sureties should be 
notified of the pendency of the action. If the sureties desired 
notice of the proceedings to obtain the judgment, tlioy 
should have stipulated for it in the bond of indemnity ; not 
having done so, the failure to receive such notice does not 
affect their liability. They agreed absolutely to be bound by 
any judgment rendered against the officer. In the case of 
most official bonds, the sureties do not promise to pay any 
judgment rendered against the principal, hence a judgment 
against the official on such a bond is not conclusive upon 
the sureties, where the latter had no notice of the suit. 
There are numerous decisions, however, to the effect that 
a judgment obtained in a suit on an official bond agHinst 
the principal is conclusive against the sureties, though not 
notified of the suit.'* It has likewise been frequently 
held that a judgment against an administrator, in the 
absence of fraud, is conclusive against his sureties. " The 
conclusion we have reached is, that in an action against 
the sureties on a bond given to a Sheriff* to indemnify him 
against judgment to which he shall be a party, the judg- 
ment recovered against the officer is conclusive against tin* 
sureties, although they had no notice of the pendency of 
the action in which the judgment was obtained, when it is 
shown that their principal defended the suit for the officer.” 

The only other cases in which a surety is bound by a 
decision in a suit to which he is not a party arc those in 
which a notice of the suit is given to the surety. Thus in 
Gibson V. Love,^‘ it was held that a judgment against a 
surety, obtained without fraud or collusion, in an action of 
which the principal or any co-surety had notice, is conclu- 
sive in favor of the surety in an action against the princi- 
pal or the co-surety for contribution. The Court further 
said in the case that “if the surety has notice of the sail, 
and he does not choose to defend it, he thereby waives all 
the defences he might otherwise have to the introduction ol 
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the instrument to be introduced in evidence ; and his right 
is gone to contest its validity in a. collateral way in a suit 
brought by the co-surety for contribution, for it must be 
deemed res judicata." On the same principle, a judgment 
against one of the co-sureties in a suit, of which notice is 
given to his co-sureties, is generally held to be res judicata 
as against them in regard to anv issue they could raise in 
that suit, as they stand virtually in privity with him, and 
are bound to become parties to that suit, and raise it there- 
in.« 

105. It is also a well settled rule that where one who 
Principle of bar by conveyed land to another with war- 
notira applies to all ranty of title, is vouched in by the latter, 
the cases of war- upon due and proper notice to defend 

a suit of ejectment brought by a third 
person against the warrantee, or voluntarily appears and 
assumes the defence, the judgment if given for the 
stranger, will be conclusive in a subsequent suit by the 
grantee against his grantor, of the fact that the former has 
been evicted from Tus possesssion by a paramount title.^'^ 
In the absence of notice the weight of authority is clearly 
in favor of the view, that the judgment will be admissible 
to prove the eviction, but not the fkct of the eviction being 
under a paramount title.°° In case of sales of personal 
property also when there is an express or implied warranty 
of title, and the goods are taken from the vendee by a 
judgment in a suit against him by a third person, of which 
suit the vendor was duly notified with a request to defend, 
the latter is conclusively bound by such judgment.'" 
It was held in Andrews v. Venison, that — "when a party 
institutes a suit founded upon a title which his grantor has 
covenanted to warrant, and the defendant sets up a title 
adverse to and inconsistent with the title thus warranted, 
the grantor may be notified to come in and defend against 
that title, in the same manner that he may be notified to 
defend against an adverse title set up in an action against 
his grantee. And when so called in, he will, in the same 
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manner and to the same extent, be bound by the result of 
the litigation.” It can make no difference that there are 
intermediate purchasers, and that the suit is against the 
last one, as all the individuals who have sold tlie property 
are alike warrantors and can as well defend the title in the 
suit against the last purchaser as in a suit against them, 
selves, if they have notice.““ It was hold in Smith v. 
Moore,^* that the right of a vendee to give notice to his 
vendor* and thus conclude him by the judgment, was 
limited to questions of the titles and could not be extended 
to a case in which the quality of goods sold, and not the 
title thereto was in question at issue. But the principle is 
often applied to cases where the dispute is not as to 
the title to the chattel, but as to some collateral matter. 
Thus in Carpenter v. Pier,^-' it has been held that if a 
person guarantees anything whether real or personal to be 
of a specified quality or character, lie may be brought in 
privity with an action, to which his guarantee is a party, 
involving the character or quality of the thing guaranteed. 
If on notice given he neglects to prosecute the suit, and 
the defence of the invalidity ofa note is successfully made, 
he may not, in a subsequent suit between himself and his 
vendee, show' that the note was not valid. 


The same view appears to be taken by all modern 
Jurists. The Romans went much further on account of 
their theory of tacit mandat, which has nut been adopted in 
its entirety even in countries, the Jurisprudence of wiiich is 
derived directly from that of Koine. Lacoinhe, in exjiiuin- 
ing the salient difference in regard to this matter between 
the Roman and the French Jurisprudence says: — “Lo- 
juriscontultet romaim admettaient que toutet Ics fois qitr le 
garant soutenait Je proecs sur I'objet garanti an ru ef si/ du 
principal mteresse, ou apres que sommation arnif cti- fnite a 
celui-ci d’assuter an proces (aeriuntialio litis), In division dn 
juge emportait autorite de la chose jugee pour ov contrv cr 
dernier. Un texte nous fait connaitre trois applications de ce 
principe et d titre d’ example seulement ; ‘ Veluti si creditor 
experiri passus sit debitorem de proprietaie pignons, nut 
maritus socerum vel uxorem de proprietnte rei m dotem 
accepiee^ aut possessor venditorem de proprietate rei emptn\ 
Le motif de cetle decision nous est donne par la tneme lot : 
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*guia ex volunfate ejus de jure qvuod ex persona agentie 
habuit judicatum esV : C*etait dune un cos de mandat tacUe 
base sur te principe general : ‘ semper qui nom prohibet 
vntervenire, mandare creditur* Notre legislation n*a pas 
accepte cette theorie du mandat tacite, et il tie suffirait pas^ 
pour qu'un jugement fut opposable a une personne qui n'y a 
pas He partie, qu'iljut demontre qu'elle avait connaissance 
du proccs engage. Nous deerions toutefois admettre la 
meme solution que dans le droit romain, au cas oil ce seraii 
riellement d'apres une convention tacite de mandat que 
la partie interessce aurail laisse son garant agir en justice 
a son lieu et place. La reatite des fails doit, dans cette 
espece, I'emporter sur VapparenceJ"' 


100. Oil the same jirinciple, if partners are sued, and 

one of them being without the State, 


Principle ol’barby notice 
applies to all tbc cases 
in which there if a rea- 


is not served with process, and the 
others notify to him of the pendency 
of the suit, the judgment, even if he 


refuses to participate in the suit, will 
be conclusive against him in a suit by the others for 


contribution."' The principle is in fact of quite a general 
application. Thus Mr. Herman"" says: — “ A defendant may 
call upon any one whose liability for the cause of action is 
primary as compared with his own, to assume the burden of 
defence in the action, the notice given by the defendant 


will be us eft'ectual in binding such party by the judgment 
rendered in such action as though the notice emanated from 


the ('ourt, as where the covenantee in a deed is sued for 


possession of the real estate by one claiming under a para- 
mount title, the covenantee may relieve himself of the 
burden of defending the suit by giving notice to his cove- 
nantor of the pendency of the suit, and thereby cast upon 
him the duty of defending the title, and bind him by the 
judgment.” Similarly, Dr. Bigelow says, — “ Under cer- 
tain circumstances interested persons are held bound by 
judgments when they were not in point of fact parties to the 
proceedings, by giving them due notice of the suit. This 
occurs, for example, where the party notified is liable over 
to the notifying party to make good any recovery by the 
plaintiff ; the notified party having opportunity as well as 
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notice to appear.*’®® In Davis v. Smith,^' it was said that— 
“the rule seems to be established that when a person is 
responsible over to another, either by operation of law or 
by express contract, and notice has been given him of the 
pendency of the suit, and he has been requested to take 
upon himself the defence of it, he is no longer regarded 
as a stranger to the judgment that may be recovered 
because he has the right to appear and defend the action 
equally as if he were a party to the record. When notice 
is thus given, the judgment, if obtained without fraud or 
collusion, will be conclusive against him whether he has 
appeared or not.” 

The same has been held in a number of other cases.®' 
In Littleton v. Richardson,''- Mr. Justice Bell said: — 
“ When a person is responsible over to another, cither by 
operation of law or by express contract, and he is duly 
notified of the pendency of the suit and requested to take 
upon himself the defence of it, he is no longer regarded as 
a stranger, because he has the right to appear and defend 
the action, and has the same means of controverting the 
claim, as if he were the real and nominal party upon the 
record. In every such case, if due notice is given to such 
person, the judgment, if obtained without fraud or collusion, 
will be conclusive against him, whether he has appeared or 
not, for he is bound to take up the cause at that point, in 
exoneration of the defendant ; the latter need not longer 
defend.” The learned Editors of the Anierican State 
Reports say : “ A man may become a privy by being made 
responsible over to another by positive law, or lie may make 
himself a privy by covenanliiig for the results or consequences 
of a suit between other parties ; and in either case the judg- 
ment will be conclusive against him ; provided he be notified of 
the pendency of thesuit, and called upon to defend the same.*''’ 
In Duffield v. ScoW,®' Mr. Justice Duller, said: — “The 
purpose of giving notice is not in order to give a ground 
of action; but if a demand be made which the person 
indemnifying is bound to pay, and notice be given to 
him, and he refuse to defend the action, in consequence 
of which the person to be indemnified is obliged to pay the 
demand, that is equivalent to a judgment, and estops the 
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Other party from saying that the defendant in the first 
action is not bound to pay the money.” A notice 
calling on a person to defend n suit cannot estop him 
from controverting the judgment in the suit, where his 
non-liability need not result in a judgment in favor of 
the party calling him, so that where one sells property 
UR called for by a bill of lading issued by a common carrier, 
and is then sued by his vendee on the ground of a defi- 
ciency in the (juantiiy of such property, he cannot bind the 
carrier by asking him to defend.-'* Similarly, if one carrier 
on being sued for the loss of goods, gives notice of it to 
another carrier to whom he delivered the same for trans- 
portation, asking him to defend the suit, a judgment 
against the first is not conclusive of the liability of the 
second. “Whether such a relation exists as to make the 
notice uu estoppel, to that extent, is an open question that 
may always be contested;” but, as ol)served by Walker, J., 
in Chicago and N. fV. R. Co. v. Northern Line Packet Go.,^^ 
“ wiien it is shown that the relation does exist, and that a 
recovery over may be had against the person on whom the 
notice was served, then he is estopped to deny that the judg- 
ment was recovered against his privy, that the wrong was 
jmrpelratcd, or that the recovery was too large. In that 
case, the judgment may be read in evidence to show that 
there had been a recovery against the person first sued, 
and the amount he has been compelled to pay, as fixing 
the measure of damages, but the judgment is evidence 
fur no other purpose.” Nor is the person responsible over 
precluded by the judgment in any case, from settingup 
any defences which, from the nature of the suit or the 
pleadings, he could not have interposed in the first litiga« 
tion had he been a formal party to it.*'' 

107. A notice to a person who is not a party to a suit 

with a view to estop him by a judgment 
Tiic notice given must jjj suit must be such as to give a full, 
be express. j ppevious opportunity to meet 

the controversy. Unless legal intimation is given, even a 
full knowledge of the proceedings by a person interested 
in their result, will not estop him from controverting the 
judgment."^' It will not be enough to estop him that he 


tfamaoii v lablJHijo Trana. I'n . W Mo. j Bl. Jud. fW. 
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knew of the suit, and talked about it, and intimated that 
he had evidence which would defeat the suit.’-' Nor would 
it be enough that he happened to be present in Court, and 
may have cross-examined the witnesses."*’* In Burneu v. 
Dewey it was held that a person called as a witness miuht 
be estopped, but the weight of aiitlioiity- is clearly against 
that view, on the ground that a witness as sucli, has no 
control over the case. In Hcr.<eti v. Lonu:; the Supreme 
Court of Minnesota said, that tiie “ notice must be cleai 
and explicit, and convey precise infomiation that unless 
the person to whom it is addressed establishes the validity 
of the title in the first action, he will be estopped by the 
judgment. But no case has decided that the notice should 

be in any particular form Most of the cases 

assume that if sufficient in substance it need not be in 
writing ; and except for facility in proving it, and certainty 
as to its character, we see no reason why it shoubl be 
written or formal.” The rule has been very clearly laid 
down in Sampson v. Ohleyer;' in which the Court said, 
“if a party to a suit has the right to resort to another 
upon his failure in the action, whether upon covenants of 
warranty or on the ground that he is indemnified by such 
third party, then ii is clearly his duty to give full notice to 
hi s covemiUtor or indemnitor of the pendency of the suit 
what it is he requires him to do in the suit, and the 
consequences which may follow if he neglects to defend. 
Mere knowledge of the existence of such action is 
entirely insufficient to bind the party by the judgment. 


/ In RohhiHn v, ('it y of Chtouyo, • llio .‘'lart-s Snpu-nir f'tujrl liflil 

*• n ditNj in ijol retjuirt'tl ; nor whn it rjtr<*Mhary for th«-‘ tht* tiorponitioij f.. 

hnvf iioritii^l lum tJifit tlivy wtuiM lt*oK !«» liim for in<l«’tnniiy. . , All u honn* 

in t]i»* suit ainl liavo know of it's arul w ho rffusc or n«*f;lft't i * 

ap jHifir Jin* I ;i vai I ihttinw.'lvtrt of tht.*^o r’t/lits (l.t., tho'*!* wliirh ilintiii^rniNh partK^M fr<»nt 
Mtrangcrh) air «M|ually concluded hy thr ppM'Cfding-. ‘ Tho pniioiplr of ihai dofiKjori hi<*^ 
winctioned by the New Voik Siipn-nif t'oiirt. 'Mm*- in Viltmjt of /Vo/ Jr.-rls \ FiiMf 
SutUmal Bank, the New' Vttrk (‘oiirt nttid tfiat “ perhon*i rndilieil of the peiidencv ol a hint 
m w’hicli they are <lirec*tly infertfstttd iim-'t e.\erei<M* re;e»oiiahh dili/nief m profer-nnj.^ iln u 
interewtH, ami if, inHtett/1 of doint? so. they wnlfnlly •'hut fhetr e\»-, t*. tlie ttir*ans of know 
leclffe which they know* are at liand lo cuahle them to act rftifionily. tln-v eanitoi 
"Mbw.sjuenily Ite alJowf<l to t trn urttund and r*va le th** ^•h/^'i) (heir 

conduct and uefirlijifencc fiav'e Hii|M'rjno'uf(**l.** This fias lx*eji citfd with approval in Ithten 
V, City of /(orhojiter. Tlie weijrhf of authority apjK*ars. howiv-r. lo \m- atTiin**! ihai 
view. 


Paul r. W/tman, 3 Watts, Hr., B. Uilwiriim v. Mtiiad. 6* N*. M, ft, 

Tiirpm 0 . 'Ilunuaii, 3 Am. T)w 61.'.. i. IH. 

ft Am, Dec. 372. 

HUrlcwona r. Browzu 32 Mich. 

Verka r BtMle. 60 Barb, »I7. 


> i w*an. 

* 18 Am. St. 
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Unless he is notified to furnish testimony, or to 
defend the action or to aid in it, he may well 
suppose the party to be in need of no assistance, and 
he may well rely upon that supposition."’ It has 
been held in other eases also tliai the notice must 
comprise an express request to defend the case," but it has 
sometimes been held that, that is not essential. “ 


lOR. A person responsible for the conseqttences of a 

deci.sion in a .suit may also be bound by 

Decision ill u suit will the decision, even without having been 

bind every jii.iso m^tified of it. Thus it 

respoiiKible tov it .1 n j .1 

conseqaeiicps. ap|)ears to be generally agreed upon that 

eviM'y person who has made an unqualified 
agreement to become responsible for tin; result of a litiga- 
tion, or upon whom such a respomsibilitv is cast by operation 
of law, in the absence of an agreement, is conclusively 
botind by the judgment. Thus, if one covenant for 
the con.sequences of a suit between others, as if he 


covenant that a certain mortgage assigned by liiin .shall 
produce a specific sum, he thereby connects himself in 
privity with the proceedings, and the record of the judg- 
ment in that suit will he conclusiveagainst him.'' So where 


a parly whose goods were insured in the name of another 
with whom they were stored, after a loss, agreed with him, 
that a suit should he brought in his name for the use of 
the owner, and a suit was brought and prosecuted in good 
faith, but defeated without fault of the nominal plaintiff, the 
owner being a privy in interest, was held to l>e concluded 


by the judgment and un.iblc to re-litigate the matter in 
suit against the party who had made the insurance, for an 
alleged breach of his agreement to insure.'" Where several 
Insurance Companies agree that one Company shall a.ssiime 
the defence, they to he bound by the judgment, an action 
prosecuted and judgment tendered against such Company 
binds them all." A judgment against the original insurer 
is binding upon re-insuring Companies who had notice of 
the suit or an opportunity to defend.*-' In Seeey v. Chick,' - 
the suit was for possession against a tenant, and his lessor’s 
title having been tried, the decision against it was held 


^ Sftvo\Kndr Oroon. Wi». 6ls. 
Axford r CtraUitm. i7 Mioh 422. 

• Cuiusu>ng« r Harrmou. 57 .Mim 175. 

* llalrh. \ 5 I 4 . 

• Oolitna w. MiirboU ^ Fla. 


. lye r. Prinro. 4D Am. Dec. 3 
Co ’,0 r fasonte, flW 111 457 
f»natt r. Inauraztce Co,, 08 Mo. MS. 
Stonge. InrantncelV. 4 Mo. App. 7. 
12 Me 141 
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binding in a subsequent suit by the lesaor against the grantee 
of the plaintiff in the first suit, on the giound that he “had 
made himself a party to the suit." However he had not 
acted as a party, and the only ground of treating him as 
such was that he had agreed in writing that, “ his title 
should be tried in that action the same as though the suit 
were against him." But a mere agreement between several 
persons, by which eacli agrees to be bound by a verdict 
and to have the right to cross-examine the witnesses, will 
not make the decision binding on any person who would 
not otherwise be bound by it." 


Nor is this rule restricted to cases of contract. It 
was laid down in Lowell v. lioston H. Co.," that where 
one was compelled, by a judgment, to pay the damages 
occasioned by another’s negligence, the amount paid might 
be recovered against the principal wrong-doer, though con- 
tractual relations should not exist between the parties to 
either action. On the. same principle, it has been held that 
when damages have been recovered by a judgment against a 
master for injuries sustained by his servant’s negligence, the 
master not having contributed, the sum so paid by the 
latter may be recovered from the servant.'" The cases 
cited were quoted with approval in Oceanic <S', A'. Go. v. 
(Jompnnia T. in which Folleit, C\d.,said: — “ If another 
person has been compelled fby the judgment of a Court 
having jurisdiction) to pay the damages which ought to 
have been paid by the wrong-doer, they may be recovered 
from him.” 


liailor barred bv a 
decinion in a suit 
against a bailee. 


109, A bailor does not claim under a bailee, but he 

is sometimes, on similar principles, held 
barred by a decision in a suit'** to which 
the bailee is a party. Thus, where a suit 
is brought against a bailee for the bailed 
property, and the bailor participates in or has full control 
of the action, and his title is put in issue in that action in 
order to maintain the bailee’s defence, the judgment in 
such action is res judicata on the (juestioii of title, and is 
conclusive as to the nature and extent of such title at the 
timeof thereriditioii of thejudginentJ^ it: Bates v . Sianton^’^' 


1 ^ PalUm r. Caldwell. 1 Dell. 419. 
34 Am. D«c. 33 

' * Grert> e. New Btrer i o. . 4 T. R. 
»• II itcbrocL 
reran 31. Am 


Grand Tnink Ry v. Latbam, <3 Me m 
3»' Am, Bt Ref>. 

c Ifudkon Niv R rv» W fUrh 
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the plaintiti’t claiming to be the owner of certain goods, 
delivered them to the defendant bv wav of bailment: the 
defendant afierwards surrendered them to the true owner, 
taking from him an indemnity-bond. Thereupon the plaintiff 
sued him in trover for their conversion, and it was held 
that a judgment recovered by the true owner, in an action 
against the plaintiff involving the right to the goods, was 
conclusive against the plaintitt in his action against the 
defendant, inasmuch us the parties, though nominally dif- 
ferent, were virtually the same on account of the interest 
which the true owner had in the defence of the later action 
bv reason of the indemiiitv-bond which he had given to the 
defendant of record. In St. Paul National Bank \ . Cannon-' 
a suit by the pledgee of a promissory note against its maker 
was held to be barred by a decision against the pledgor in a 
.suit bnmght by him against the maker, oii the ground that 
the pledgee had sent the note to the attorney of the 
pledgor for its being produced in the suit by the pledgor, as 
thereby the maker was subjected to the necessity of defend- 
iug, and to the risk of a recovery against him. Dr. Bigelow 
points*- out expressly, however, that, — “ Judgment obtained 
by or against the bailee cannot be used for or against the 
bailor, except in case of uu action brought at his instance, 
or by due authority, or when he has received and retained 
the fruits of the judgment.*"’ ” It has even been held that 
when the previous suit is by the bailee the bar by the 
judgment is on the ground that a suit will lie by either, still 
the law will not suffer a defendant to be twice harassed 
for the same cause,*' and therefore only one suit can be 
brought, and it will be a bar to any other. 

1]0. Judgments in p<7’s-<mafn have, in the absence of 

fraud, been held to be bituling against third 
>11 persons as to the relationship established 

are not by them between the parties and the extent 

relationship, and the amount of 
by them. the debt.;’ “Third persons,” as observed 

by Ur. Bigelow,'-" “cannot object when 
those who have the exclusive right to settle a question 
have done so without fraud upon them. In the absence of 

lUymu&a «. Bichoumd. 76 N. Y. 664. 

Strung r. Lnwrenoe, Iowa -541 
Stde^parker r, Stdenaparkar, S) Am. 

** Big. katop. lU. 
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fmud u]>un them, those (imt lx*iui>' juivies) wlio aix- imi, m* 
fmm want (»f’ interest nii<-ht not W.' ].arties, lia\e no «-()iH‘oni 
witli the judgment, and cannot attack it even for 8n)>|K.stHl 
want of jurisdiction” or for fraud ujaai others.”*' It has 
thus Ix^n held tliat in a suit hy the creditors of ti certain 
person to set aside a conveyance by him in framl of them, 
a ]U’evious judgment of a debt in their tin.ir agniiist liini 
will l)e conelusiw against the alienee also.'*' In Cnndee v. 
Lord,^ (iardiiu'r, .1,. in d(‘liMTin;Lr du‘ jihlLiiiKMii, siid : — 
In Civatinii* (1(*I)TS| or ostablishini** tlu* ivhilion of (U'laor 
and criHlitor, tlu* debtor is accountabli* to no onc‘ 
lu* a<*ts mala fide. A jiid^im‘nt, rli(‘ri‘fl)i*c, obtinni'd a^'aiM>! 
tlu*. latter Avithout collusion is conclusive* (‘xidcnci* of' tlie 
relation of debtor and cr(‘ditor ai»ainst oiluas : Mrst, 
l)ecanse it is conclusive between the |)arti(‘s to ilu* record, who 
in the ji'iven case have the i‘xclusiv(‘ I’ighf to c^^ablish it : and 
second. l)ecause the claims of’ otlier (*reditor> n|)l)n tlu* debtor’s 
|>ro|)erty are tlu’oueh him, and subj(‘ci to all |>r(*\ ions liens, 
|)reter(‘Uces. or convex aru’es mad(* by him in i»*ood fiiitli. Any 
dei*d, jiulii'inent, or assurance of’ the d(‘btor. so fiir at least as 
they concliub* him, must estop his cri^ditors and all others, 
Conse((uentIy neither a creditor nor stranu'cr can interfere in 
the bond fide liti^'ution of tlu^ debtor, oi* retry his (‘aiisc I’or 
him, or question tlie eti’cct of’ the judj»*ment as a le^al claim 
ujum his (‘state. A creditor's rij^lit, in a word, to impeach 
the. act of’ his debtor dijcs not ari>c until ihc latter has 
violated the tacit condition annexed to the debt, that lu* has 
done and xvill do nothiim’ to (b'fniud his creditors/’ 1'he 
weiglit of authority is, however, in fax our of’ the view' tliat 
tlmiigh a judgment may l)e evidenet*. in ciirtain cases, of the 
relationship estiiblished by it. against p(.*rsons iu»t parties to it. 
vet it cannot bindiim atrainst them, unlc^^ it i- of the 
nature of a judgment in rent. 

Law attributes verity only to the substantive as opposed 
to the judicial portion of the record. Almost livery text 
writer on the Law of Evidence stiys that a judgment is 
admissible only to prox^o the fact, that tlu* jndgnu*nt was 
rendered, and there is a material difference lu^txvecm proving 
the existence of the record audits tenor, and using the record 
as the medium of proof of the matt(?rs of fact recited in it. 
As an illustration of the rule, it is generally held that a 


» ItiUiiiii r, *.# • •" • 
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judgment by u creditor against a surety is evidence in an 
action by the surety against the principal debtor, of the 
amount the surety has been compelled to pay, but not of his 
liability to pay it.'” Mr. Field says®* “ It is a general rule, 
which has been ucktiowlcdged and followed in India as well as 
in England, that a judgment in a criminal case (unless, 
indeed, admissible as evidence iii the nature of reputation) 
cannot be received in a civil action to establish the truth of 


the facts upon which it was rendered, and that a judgment 
in a civil action cannot bo given in evidence for such a pur- 
pose in a criminal prosecution.” In suits brought to sot 
aside alienations made by Hindu widows and other persons, 
who have not jui absolute and complete interest in the proper- 
ty alienated, the question is often raised, whether or not the 
alienation was made for necessary purposes. lu order to 
prove sucli necessity, decrees are frequentlj'^ produced 
without evidence being given of the circumstances under 
which the debts were contracted, for the recovery of which 
these deci’ess were obtained. Upon the principle above 
stated, it might a[)])ear that such decrees, though good 
(‘videiice of tlie amount paid, are not evidence, at least on 
behalf of the alienors, of the facts constituting the necessity.’* 



s. mo 


(iKXKUAL I’oxrKn'iDN ni- .intisim ru>N 


CHAPTKU V. 


EssKNTIAI. -Il KISUICTJuN. 


111. A (Iwisidii to hv re» judicaia iniisi Ik- of a Couri 
,, , X r <‘oiii|)(‘tciit jiJrisilictioii. Tlir tcnn 

(jrdl 6 rHl COllCPptlOll of / 1 A 'x li* * 1 It 

jurisdiction. ' *^^^**^ itsoll (‘oiniotes ji ( niiri ro.^ularly 

(‘()iistitut(‘(l hy tlK‘ ( i(»\erniiu'nt oi’ tin* 
t(‘rrilor\ in wliidi it luav 1 k‘ situati*. *1 nrisdictidn cinmot 
Ix^ jirt^dicatod <»l‘ any voluntary or st^H-constitutcd lril>mial, 
lackin<»; tlio color of ( iov(‘rnmtMital anthoritv.'** 'rh(‘ l(‘gally 
constituted Courts of a dc facto < ioviaaniicnt and tlu‘ it 
facto Courts of a lawful CoviTinnent. art‘ Indli ('ourts that 
can have l(‘jial jurisdiction. A Court is sii<l to lx* of com- 
petent jurisdiction with rc‘^’;ird to a suit, when it has authority 
to liear and d(*tcrinlnc that Miit.” Tlu* c(mct*jiti()n of 
jurisdiction, howevcT, is not quite tin* saint* in all countries 
and varies at difierciit tiin(*s (‘V(*n iti tin* same (*ountrv, the 
variation consisting’ chi(‘flv in tin* extent to which the re- 
straints attacliinji’ to the inoch* of tin* e\(‘rcisc of tlic jurisdiction 
in any case arc inclu<l(‘<l in tliat c(Hicc[>lioii itself. The 
earlier c( inception was ii’eiM*rally tlic broadest, and has not 
quite* <lisa])peaivd cncii now. It was d(‘jiiie<l as pofestas dc 
puhlico hitroducla cum nficesHitafe jurisdicendi . It was 

even said to Ik* the “ ri^hi h\ winch jud;»’es exercise* tlieir 
|)ow'ei\’’ Uahlwiii, J., in dcliv<*riiii»' I he jnd;'*im‘nt of the I nit(‘<l 
StaU‘s Sii|)renie ( ’onrt in State of Rhode hland w State 
}fassarhut<rtts^'‘ >aid : Jurisdiction the power to hear and 
deteianine the subject -inaltta* in eonirovers\ iHitwetai partie.*^ 
to a suit, to adjudicate or exercise any judicial p«)wer then*. 
\\\ Hr partly HcnL* x\w same *Sii|>renic ( ourt d(*scrilH*d jttris- 
diction as •* ilii^ jiower to hear and determine and tla* 

jud^riiieiii rendt*red/’ Uk* Iowa Supn*im; (Jourt dtJincd 
jurisdiction to be ‘‘ the authority of law to act otticially in the 
matter then in liaiid,”^ Tlie J^ennsx Ivaiiia Supnam^ Court 
defined it as the jMiwer and aiitlmrity to dcclan* tlic law*.® The 
Supreme Court of California still 1‘urther widened the 
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c()UCej)ti(>u, and said : — “ It is in tiiet the power t<» do both or 
either ; to hear without deterinining. or to detenu ine without 
hearing." Tin; Indiana Sunreine Courtdefined it as " authority to 
move 111 a causes aiid even as •‘anv luoveiuent in a cause. ‘ 

On lli(‘ Mtla*!* haial, it lia> even l)een ili^fineil inereiv 
as the ** |M)\v<*r t<» in(|nir(^ into tin*, fact, to apjily tlie law and 
<U*(!lar(‘ the jndf^inent in a rcjiular courses ol* judicial ]>ro- 
<*ee<lin^/' Tliei'e i> a clearly defiiKMl att(*ni])l diM*ernil)le in 
reeent ca-^o tx) restrict the iletinition of jurisdiction 
in all directions. Some Courts liave tried to (.•.'scape from tlu^ 
position tliat the jnd;4*m(‘nl of a Court liaviiijn* jurisdiction to hear 
and determine i> conclusive, hv addiim’ to its definition a new 

• A '' 

elem(‘nt, riz., that jurisdiction is not merely the jiowcr to liear 
and <h‘tci‘minc,l)ut also to render tlic pai-ticular jnd^Liinent whicli 
was rendered." In jiartr tlie Alaliama Suprciiu‘ 

f /ourt said : .Inrisdiction is th(‘ p(»wcr or authority to |)rononnec 
tile law on the ca>c procntcd. and t() pass np(m and settle* In' 
its judpnent the ri^ht^ <»(’ the |mrtii*s toucliiiij.*' tlu' subj(*ct- 
mjittm' in coiiti’over>\ , and to enforei* such sent enet*/’ The 
L<‘nisiaiia Supreme (^»urt spoke (»f it in Sffrii'ssinH of llVn/rV/’^ 
a>i a |M»\ver eoiisiii m i(»iiall\ coiiferrcMl upon a Jndii(‘ *>i* 
immi'^t rat c, to take co^ni/anee o|* and de(‘id(‘ (*anses aeeonline’ 
to law. ami to carr\ his >entene(‘ into c.xecntioii. ' In Stuart 
A’. . I jurisdiction o\’cr the non-resident defendant had 
Inji'ii acipiired hy tin* ( ourt, hut suhseipieiit to tlmt thi‘ 

plaiutifi' amcudeMl the claim l>y iutrodueine’ an entirelv new 
cause* ol’ action, and the Sujireaiie* Court of Texas held llie* 

jlKl c’liient \oid (»n the* i*ronnd ol* want of jurisdie*tion over the* 

defendant. 

The‘re* i-* a similar confliet oi* o]>inion eve*n am on the l( 
writers* Me*>!sr>. \ anHe*e*i and llawe^ are in faveuir of the hreiade^t 
conception of the* te*rm. The* forme*r a|)|>roves as rlie l>ist, 

the (leti nit ion Li’i veil hv < nven, C. J., wlio \\\ Perrine w Farrp 
(letiiijeel juriMlieiioii merely as ‘ [Kiwer.‘ The latlcT adopting' the 
Itinguage used In the* Massachusetts SupremeCe»urt in Hopkins 
V. Cofnpnnff,^^ uh^Tves^’ that jurisdie*tie)u “ embraces every 
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kind of judicial action upon the subject-matter, from Rndinis 
the indictment to passing the sentence.” On the other hamf 
Mr. Herman defines jurisdiction to he the right to pronounce 
judgment, acquired through “ due process of law,’’ which, 
he adds “ imports the right of the person affected thereby 
to be present before the tribunal which pronounces jodtr. 
inent, to be heard by testimony or otherwise, and to have 
the right of controverting by proof every material fact which 
bears on the question of right in the matter involved,” and 


“ means a course of legal proceedings according to those 
rules and principles which have been established bv our 
jtirisprndence for the protection and etiforcement of piivate 
rights.’’”' Mr. black, also defines jurisdiction to he “ the 


power and authority constitutionally conferred npon(or con- 
stitutionally recognized as existing in) a Court or Judge to 
pronounce the sentence of the law, or to award the remedies 


provided by law, upon a state of facts, proved or admitted, 
referred to the tribunal fur decision, and aiithurizud by law 
to be the subject of investigation or action by that tribunal, 
and in favor of or against persons (or a res) who present 
themselves, or who are hrouglit, before the Court in some 


manner sanctioned by law as proper and sufficient.”” 


]12. As 

C’ODHtituents of 

• J • 


to the constituents of jurisdiction, Mr. Black 
says, — ‘‘ .lurisdiction nutnrully divides 
itself into three heads. In order to the 


validity of a judgment, the (’ourt must 
have jurisdiction of the persons, of the subject-matter, 
and of the particular question wiiich it assumes to decide. 
It cannot act upon per.sons who are not legally before it, 
upon one who is not a party to the suit, upon a plaintifi’ 
who has not invoked its arbitrament, or upon u defendant 


who has never been notified of the proceeding. It cannot 


adjudicate upon a subject wiiicii does not fail within its 
province as defined or limited by law. Neither can it go 
beyond the issues and pass upon a matter which 
the parties neither submitted nor intended to .siihmii 
for its determination. It has been further laid 


down that “ before jurisdiction can he affirmed to 
exist, it must be made to appear that the law ha.s given 
the tribunal capacity to entertain tlie complaint against 
the person or thing .sought to be charged or affecte«l ; 
that Such complaint has actually been preferred; and that 
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such person or thing has been properly brought before 
the tribunal, to answer the charge therein contained.’’'^ 
There is a general unanimity of opinion, however, that 
jurisdiction over the subject-matter of a suit is the most 
essential constituent of the jurisdiction over the suit, and 
may therefore for ease of reference be designated essential 
iurisdiction. The subject-matter of a suit, when reference 
is made to <juestions of j^ri^(lic•.ti()n, is <l(‘Hn(Hl to mean the 
nature of the cause of a(*tioii and of the reliel.‘' In fact, 
iurisdiction has been described a.s the right to adjudicate 
concerning the subject-matter in a given case,' ' the right 
“ to determine the controversy or question in issue between the 
parties or grant the reliei prayed.” “Jurisdiction over 
subject-matter is a condition precedent to the acquisition 
of authority over the parties,” which also is generally held 
to be essential for jurisdiction. Speaking of the nature of 
such jurisdiction, Folger, J., observed in Hvnt v. 
that it was “ power to adjudge concerning the general 
question involved;” — “power to act upon the general, and, 
so to speak, the abstract (jueslion, and to dc^termine and 
adjudge whether the particular facts presented call for the 
exercise of the abstract power.’* 

Jurisdiction over subject-matU'rs primarily 
depends on the nature of (he cause ol 
action alleged and of the relief asked. 
It does not depend upon facts, or the 
actual existence of matters and things, 
but upon the allegations made concerning 
them. Mr. Vanfleet says, — “If certain matters and things 
are alleged to be true, and relief prayed which the tribunal 
has power to grant, if true, that gives it jurisdiction over 
that proceeding,” and that a great (i(‘al of “trouble has arisen 
from the mistaken conception tiuit jurisdiction depends 
upon facts, or the actual existence of matters and things, 
instead of upon the allegations made concerning them”; 
and that such a mistaken conception caused Courts to 
hold that judgments on paid claims, or claims barred by 
the Statute of Limitations, were voitl.‘ In Two Hivers 
Manufacturin^Co.w Beyer y ^ the Wisconsin Supreme Court 
observed that the continued existence of plaintifTs right to 


JuriRdiotinn o^or 8uh- 
is drt.«*i - 
miiiod by jilHiutifl’s 
stati*mrnt of rliiiiu. 


i* RhMUon r, Newton. 3 Ohio 404, 

‘R Cio|H*r r. 10 316. 

>« llan<Uj V. Vail. 34 N. J. 4£!. 
f. Blntr 14 Am. Rt*i> 


1 


Fr. Jud. 

Am. Rep. 
I^w.Ool. AM. 7) 

»♦ 17 Am. 8t. Rop. IH, 



‘^^•3 WBiIECT MATTER IS BETKRMI NEI> UV 1 ‘I.AINTIKK's STATKMKST IM rl, \| v '*-lJ 

recovery was essential to the continuance of the jurisdiction 
of the Court over the subject-matter, and therefore it ho, alter 
bringing the suit should accept payment of the demand sued 
upon, and subsequently take judgment therefor, it would lie 
void, because the subject-matter of the action hail l)eon 
extinguished by its payment." Mi. Freeman says— ‘ This 
decision is based upon a mistaken conception of the suhjeei- 
matter of the action. It is not the existeiu'O of a cause 
of action which cotistitutes the subject-matter, but the 
allegation of such existence. The allegation may be found on 
judicial itivestigation to be false; but this is not e(|uivalent 

T}i(* (liit'isioii in this ras • v^'a^ that th«‘ Ooitfl liatl not mrisliiliuii to ttumd 

costfi aN the proct'odingn Wf*re statutory and iht* statuli* tlid not autlmri/r an awanl 
of costs. Orton, .T,, in tht* jiidjfnioiit t»f tin? Court laid it down as a firinly oslaihli^Ia d 
doctrine, “ that although tin* C«»urt may havo jurisdiction of tlic cause, it miplit losr 
it and do acts in the same without tht* authority of law tliat would 1 m- void tor Maul 
of jurisdiction.” It was only incidentally thiit tltc h-articd siiul, “ 'I'Ik < .ust 

was disposed of and df'tcrmincd hy the roiuoval td’ the « aus«- of to tioii tla-n 
from. The jurisditttion t»f tho (\»nrt in that acdiou was lcriuiuat-4*d. Utis tin- Cuinl 
jurisdiction to hour and det-ermino and n-iulcr judf^oiu*nt ni a pretended jiction, m heu no 
cause of action is Hh(m"n or elaimed. No niort* htis the Court tie- juristliction to 
continue tho action and render jtid^ieiit therein, after tlu* eause ol action has Im'cu 
withdrawn from it <»r is out of it any way. It lias no lurisdietion ex«-ept to dismiss 
it or expunge it from tin' records. If tliere never was or fhiTc is no longer anysuh- 
jeet- matter of the action, then tliore is no jurisdiction.” The Kditors of the Atm'tican 
State Imports after oh.sorving that this rcasotiiiiK is somewhat startling, say “ It 
subjects judgm(‘nts to collat<*rul as.sault, aftt'r nn(|nesiioned jtirisdietion o\er tin- 
parties has heen o})taiued. h*-rauiM‘ of the occurrence of fai ls /I'tihnfi /it< not eui)ji),li 
of ascertain in<‘nt from the files and re* ords, and to whii li llu- affention of tin (lunrt 
was not dirceted. It dm-lares that li judglneril may he pioTtouncc-d \oid t,!u 

Court, during the pendency of the action, lea^od to liave jurisdictioii over lie sidiji'i i 
mattiT, .and that it ceases to have such jurisdiction when tie- d<-ni md sie-d fm lets hr« n 
satisfied. The error <'f tin* Court, as we conceive, arose from its assumption (hut tli, 
debt or demand sought to lx* enforced was the stihjei t-m.atter ui the .olion. it this 
assumption l)e correct, then the necessity for a done.ind or dcht or other right of 
aedion in the plaintiff , at the eommeucenieiit of his p: ticeedings, ought als 
affirmed as an (vsseutial of jurisdiction. For, surely, if a Court cunnot ex«TeiM< 
tion because a (yiusi* of action has btsai extinguished, it must Is- equally powr rless 
no <Miuso of actitm ever lotiat^^d. It is not the dehl, demand, or right to relief which con 
stitutes the Mubjwf- matter of jurisdiction , for tin- cx»T' isc of the jiirisiliction ott«-n results 
in tho judicial establishment that the plaintifi had no ileht, deniand. nor right tn 
relief. Tn that ev<*nt, the Court is not ousted of jurisdietjon, and reipiireil to dismiss 
the action. Its duty is, rather, to pnswd to render judgment, on tlie iie rits, against 
tho plaintiff, and in favor of the defendant. The Hut,ji*et-mattei of jiirisde-lion tn 
l»e found in the allegations of the litigants, and not t - h«- aM/-<*rtai(i' d ontsld* of th- m. 
If the eomplaifit tiled presi'iits a e>iHi‘ efititling the tdainlifi 1" thi ncijoi' < t th ( o<jif, 
then there is a subjis-t-matUT, though no evidenee ran Is; addue«-d to siimi .rt any 1 
the allegations in tho complaint, or though all of them may he subw'ijuentJy disjaovrrj, 
or confessed to be untrue. If, by anv means, a comnlaint once fib d in f.'ourt couM 
be withdrawn! from the files, so that the Cbiurt eould have no further right to cont-idi i 
whether it was ttuc or false;, or to grant either x»arty any relief, if true or falsi, 
or if, while the complaint remained <m file, the four! were ejthi r destroy id, oi 
its powers so restrictea that it no longer bad authority to ciuisider the i orujilaitd, oi 
to grant relief to either party, then a case would Is' ].resentisl, either of t/M- with 
drawal of a subject-matter from juri.sdiction, or of the withdrawal f ' jum-do tien 
from a subject-matter. The i hange, on the one hand, would U- ujqmn nf fi' rn hi.tiu 
action taken in Court, and to lx* ascertained from its records or wtue, 'i* tie 

other hand, loss of jurisdiction would Is* discloH-d in some statute or cons itii mn 
destroying or diminishing the powers of the f’ourt. 

31 
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to a finding that there is no subject-matter of the action, 
and, instead of demonstrating that the Court cannot pro- 
ceed further, makes it incumbent upon it to pronounce 
final judgment. The discharge of a cause of action by 
payment after the commencement of a suit can no more 
divest the jurisdiction of the Court than the payment 
of the same cause of action before suit was brought 
could have made it impossible for the Court to 
entertain the action and to require the defendant 
to appear in response to its process.”-*" 

The Courts also have repeatedly held the same. Thus 
in People V, Sturteoant;-' Johnson, J., said, that the existence 
of jurisdiction does not involve “ the existence of an 
equity (right) to be enforced, nor the right to avail himself of 
it if it exists. It precedes these questions, and a decision 
upholding the jurisdiction of the Court is entirely consist- 
ent with a denial of any equity (right) either in the plaintiff 
or in any one else. . . . Have the plaintiffs shown a right 
to the relief which they seek ? and has the Court authority 
to determine whether or not they have shown such a right ? 
A wrongful determination of the question first stated is 
error, but can be re-examined only on appeal. The other 
question is the question of jurisdiction.” In Whitilesetf v. 
Frantz," the Court of Appeals of New York said, — “ The 
jurisdictioQ of the Court to entertain the proceeding did 
not depend upon the truth of the facts alleged in the 
petition .... and whether it decided rightly or not 
was not a matter affecting its jurisdiction.” In Bolgiano v. 
Cookc;^^ it was held that where the allegations of a plaint 
were sufficient to give jurisdiction, defective proof could not 

If anything ucourw punUrtUf Utr temiiiiating a plaiutiff’H right to itjcovcr, »urely 
this docM not detttroy juriodit'tion. but rather requires that jurhidiction ahali, on 
proper aupplemontal plnadinga, be exerciaed over the changed condition of affain 
to the end that the <‘4»(ii»ation of the right of rooorery be judicially eatabliahed. 
In the principal caae, the alleged payment of the oauw^ of action might doubtlom 
hare been made knowu to the Court by proper supplemental pleading, on which 
iHNuee might have been formed and evidence received. Neither &e ple^ng nor the 
evidenoe could have nhown that there waa no longer a eubject*matter of jnrisdic’- 
tion. They would rather tend to exhibit an additional subject-matter, vix., an 
issue respcK'ting an alleged discharge pmdmte htr of the original cause of action. The 
aatabliiihment of the issue lenderM by the defendant would not oust the Conrt of 
jnriidiotion. If it did, the judflrmc^t would be merely of of the action for 

want of jurisdiction, leaving the plea of sa^faction pendmU liu undetermined ; for 
if a Ooort has not joiisdiotiw, it can do nothing beyond prvtdaiming Uiat fact.** ^ * 
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affect it. In Darling v. Conklin,^' the Court had jurisdiction 
only up to $ 20D, and Ryan, said, that it the plaint 
had not stated the value of the chattels sued for or liad 
stated it over that amount, the Court would not havr had 
jurisdiction, whatever the value miglit be in fact, and 
the whole proceeding would have been coram non judire, 
but the plaintifTs statement of the value gave jurisdiction 
to the Court, which rested on that statement “ independ- 
ently of the value of the chattels in fact, until his judg- 
ment should determine the value. . . , When that 

found the value to exceed $200, the jurisdiction of the 
action, derived from the affidavit, ceased for all purposes 
except the statutory judgment of abatement, independently 
of the value in fact. But that determination ousted the 
jurisdiction only thenceforth ; it did not operate to defeat 
the jurisdiction theretofore conferred by the affidavit." 

In England, Lord Chief Justice Denman said in Reg. v. 
Bolton,--' that “ the question of jurisdiction does not depend 
upon the truth or falsehood of the charge, but upon its 
nature; it is determinable on the commencement, not at 
the conclusion of the inquiry." The same has been held 
repeatedly in this country. For instance, Mr. Justice 
Wells observed in Sikur Chiind v. Suoring Mull,-'' that 
" the jurisdiction of the Court could not be taken .-iway 
becau.se the evidence was defective.” 


Oivil (/ourts can take 
cognistaiice of all 
suits ol tt civil 
nature. 


114, Jurisdiction over subject mutter, like all other 

jurisdiction, is conferred by the sovereign 
authority which organizes the Court, and 
is, as a general rule, to be sought for in 
the general nature of its powers or in the 
authority specially conferred."' In India 
it is prescribed and regulated by positive law, and mostly 
by the Acts of the Indian Legislature. It depends pri- 
marily on the nature of the suit, and Sec. 11 of the Civil 
Procedure Code broadly lays down tliat “ the Courts (Civil) 
shall, subject to the provisions contained (in the Code), have 
jurisdiction to try all suits of a civil nature excepting 
suits of which their cognizance is barred by any enact- 
ment for the time being in force.** The word ‘civil ’ is a 
very comprehensive word, admitting of a variety of differ- 
ent significations, but as qualifiying the word ‘suit, it 


I 
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Suits loi* mere regu' 
lation of ritual or 
aiice of rcli- 
houors arc 
iiui cofi!;iii/aljl(* l)y 
( -Ivil ( '-Hirts 


cannot be understood as synonymous with * municipal ’ or 
even as the opposite of ‘criminal.’ In Kodiyalam Rungasami 
V. Sudersana/' Mr. Justice Holloway after observing, that it 
was not used as an antithesis to ecclesiastical, said that 
“civil nature means such riglits as are vested in the 
citizen, and fall within the domain of private and not of 
public law ’’ 

11.5. Suits relating to merely religious matters and 

brought merely for regulating the ritual 
of religious or social character or for 
mere observance of religious honors have 
always been held to be not of civil 
nature, and beyond the cognizance of 
Civil Courts, In Sri Sunkar v. Sidha 
C/iuianti,'-'* the suit was to claim for the Swami 
(a cliifi' priest of the Sainartava sect ot Brahmans) the 
exclusive right of being carried crosswise on the high road 
in a palau(|uin on ceremonial occasions in virtue of a grant 
from the ruling power to a predecessor of his in office, and 
it was held by the .Sadar Court of Bombay on a remand 
by their Lordships of the Privy Council not to be main- 
taiiialde.* 'I'liis decision was followed by VVestropp, C J., 
and Melvill, J., in Sariffa/m v. Oungnpfi,’^' in which 
case the plaiutitf claimed a declaration of his riglit to take a 
cupola to a certain temple, and to place it upon the car of the 
idol, and to take a aandicula (bamboo) with tom toms 
from Ids house to the temple, and to offer the first cocoanut 
to the idol at the annual festival held in honor of a 
certain Lingayat Saint, but the suit was held not to 
be maintainable as it liad been brought to vindicate 
plaintiff’s right, not to an office, but to a mere dignity 
unconnected with any fees, profits or emoluments. The 
same view was enunciated by the High Court of 
Bombay in Vasuilcr v. Vamnnji,^- in which the suit was 
brought by the plaintiffs, “as members of a Committee of 


h r*n- (\iurt ui ^\untyuH S,td,tmnid V. Hill krt^h nil, ni) doubt held 

that Nv|j«Tt‘ flu- t'Hjovi'ti thr oni Iumm* uf bjcakim;. on a eiTtain day, a curd- 

|K»t m ti H-idai pait of the the dofendunts' bn^akin;: of their ttwu t‘uni>|>ot on 

that du> m an\ luot oi that leiuplo wtus a v.olufiou of that n^ln, entitling the plaintiffs to 
ilaniHp " i"i v\ !tu h .t Milt wi>iild ht' jM a il C >uri No<juestit>n rairk^tl however in 
that eHM* a- to wltetltor the bUit would lie, lunl the tl'ViKioii has not lx‘eii followed. 
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naanagement of a Hindu temple, to compel the defendants, 
who are hereditary pujaris or priests of the temple, to take 
out certain ornaments from the treasury of the Managing 
Committee, and to place the same upon the image uf the 
god, on such high days and holidays as may from time to 
time be appointed by the Managing Commit tee ; and, further, 
to obtain a declaration that the said ornaments, after they 
have been so taken out of the treasury, are in the custody 
of the defendants, and that the defendants are responsible 


for their safe keeping.” No objection was taken as to the 
jurisdiction of the Civil Courts in the Lower Court, or even 
in the memorandum of appeal to the High Court; but ihe 
High Court held that the Civil Courts had no jurisdiciion 
over such a suit, observing that “it is for those who profess 
any form of religion to adopt such ritual as they think tit, 
and to make and enforce such rules as may be necessary to 
secure its due observance. With such matters tlie Civil 


Courts have nothing to do, unless aiiil until they result in 
an infraction of civil rights.” On the same principle it 
was held by Melvill and Pinhey, JJ., in Hamas. Shivnm,^' 
that a suit would not lie in a Civil Court for a declaration 
that the plaintiffs had the right of parading their bullock 
on a certain day of one year and tlie defendants on a 
certain day of another year, and lor an injunction icstraiii- 
ing the defendants from interferitig with the plaintiff’s said 
right. There was an agreement between the parties in this cast* 
by which the plaintiff’s right was recognized, and a penalty 
provided for its invasion. lJut Mflvill, .1., observed,- 
“This was etjually the case in Sa/igapn v. Oangapn. The 
law ajipUcable to such questions was dearly laid down in 
that case ; and 1 am in no way disposed to depart fioin it, 
and to involve the Civil Courts in the determination of 
trivial questions of dignity and privilege, which are much 
better left to the decision of the society in which tfuy 
arise.” This decision was, in its turn, followed by Sir 
Charles Sargent, C. J.,and Nanabliai Haridas, J., iri Narai/an 
Vithe V. Krishitaji,^' in which the suit was brought on the 
basis of an agreement between the parties, for restraining 
the defendant from obstructing the plaintiff i» *he enjoy- 
ment of certain mans and the performance of Jn^m m 
connection therewith, and Sir Charles Sargent, m deliver- 
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ing the judgment of the High Court, said — “They (mans) 
consist in the right to be the drst to worship the deity on 
the occasion of certain public religious ceremonies, and to 
be the first to send detlmUk and strike the game on certain 
other religious festivals. The trifling ^ifts made by the 
priest of rice, a cocoanut and vida on the occasion of wor- 
shipping the deity and of the piece of venison on the other 
occasions cannot be regarded as ‘ emoluments.’ They 
would appear to be merely symbols of recognition and 
marks of respect of and to the holders of the mans." 

In the Madras Presidency also, the Sadar Court held,*^ 
that a suit brought to regulate the ritual of a pagoda service 
was not of a civil nature and this decision was approved 
of by the High Court in Striman Sadagopa v. Kristna 
Tatachariyar^^ in which Sir Colley Scotland, C. J., said — 
“ By merely affixing a money-value, the plaintiff of course 
cannot give himself a right to sue which he does not 
otherwise possess. Now though the word ‘emoluments’ 
as well as the word ‘honors’ is used in the plaint, and 
doubtless ordinarily means temporal gains, profits and 
advantage.s, in respect of which a right to bring a civil 
suit clearly exists, yet we must look in this case to the 
items of claim in the schedide to which alone the word 
applies, and these clearly show that every one of the 


(5 The imriiculiir grouml.s of ronlcut ion in this suit wtT(‘ ‘ai what iiino iIk* plaiu- 
tiffh join tlu' ilffcialants in t lit* rfoiialion of a prayer, whieh of the plain f i ffn \va^ 

entitled to do Ml. whtdlier the plaintiff.s' priest was entitliYl t.o a blessinif to )h" projiouneetl 
at the eonehision of t lie prayer, whether a hymn mig’hl Ih‘ sun;; in his honor, whether 
eertuin festivals . , . were to he kept, and whether the mi;rht U* taken out in 

priKTssion.’ "Were any peeuniary eonsiderat ions ” Mud the Tourt “involveil in the issue 
of the suit, the (Niurt would have no he.silat ion in treat in^^ the suit upon its merits; hut 
sueh is not the ease. The I'ontest relates pundy to the eonstitueiits of relipous worship, 
and in no resj^rt emhruei's any eivil ri.irhts. So elearly is this its eiiaraeter, tlmt the 
plamiirts have not even thoujjht of allejjin;; thetr title to any eonipensiition from tin- 
detiMidants by sum;; Ini daman's. I'hey simply reipiire at the hatuis of the ('ourt the 
I't'pilation of their ritual. Matters of mere eeremonial or ndi^rious us'ii;e ha\e eertainlv 
hitln-rto on various oeeasi»»ns <'onu* liefore the t’oiirt, arnl have rlieiht) their jud''‘nienl on 




he juiints in ilispute, ami the whole (juestion, whether or not the ('ourt reallv posse.s.M-*! 
any |uris<.lietion oser sueh disputations, was fully ;;one intt> on the disposil h> tliein of .Vp, 
No. pj.*i of 1S5S. On that o«*easion the Uemdi were md unanimous in their di-eismii! 
hut the opinion of the majority was in favor of exereisinir the jurisihetion. The t'ourr 
have i:iven that dt*cision luai the arguments of eouiisel n|MUi the tim>rion their eareful 
eonsiileralion. and the ojnnion at whieh they have arnveil i.s that they prisse^s no juris<lie- 
lion i j warrant their pronouiuun;r jud^riiieut upon buhjii-is sueh as an* now in issue. It 
retiuinsl. in tin- {mreiit eouutry, the ercatum of a sjieeial irihunal to umlertake to re;;ulate 
mere reliu'ums uHajres, nuaasixjmtiil with eontraet, ami the o|»t‘rati(»n of that tribunal has 
been inmlimsl to the pn»teetioii of the interests of the form of worship of the State. Th<* 
t'ourt liave had no sueh sfH.vial |K»wers eonferreil in^n them. They are in the jKisition of 
the onHuary eivil tribunals of the iwnmt eouutry. wh<»se want id such |Jowers let! to the 
erection of the tvelesiastieal t\»urt.*’ 
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matters in respect of which the suit is brought, is purely 
a matter of religious and sacred observance in connection 
with the worship and ceremonials at the pagoda, and is 
claimed by the plaintiff as a matter of devotional respect 
and display due to his priestly rank or as a votive offering 
made to him whilst passing in procession through the 
temples, and when brought to the presence of the princi- 
pal idol. Furthermore, it appears and is admitted that 
the office of * gurnkkaV relates to the Hindu religion 
generally, and that all the offerings and devotional 
honors are claimed at this pagoda in common with 
those at other pagodas which the plain till naight choose 
upon occasion to visit. He is not officially connected 
in any way with the management or control of tin- 
pagoda, or its property or funds ; and the alleged dues of 
his office have no doubt been owing to the great reverence 
at one time for his sacerdotal rank in the Hindu religion, 
and the importance from a religious point of view of his 
mere presence at the pagoda. Substantially, as it appears 
to me, all the honors and emoluments in respect of which 
damages are sought, are in themselves matters purely of 
religious ceremonial and devotional observance, and are 
connected with a priestly office, which, as regards the 
dharmnknrtas and worshippers at the pagoda in question 
has attached to it no other claim of right than that which 
rests upon the religious feelings which they, in common 
with other Hindu worshippers, entertain for the sacred 
position of the plaintiff. Such honors and emoluments 
cannot in any respect be considered as remuneration for 
duties or ministrations performed by the plaintiff in the 
secular affairs or religious services of the pagoda. Nor can 
it, I think, be said that the defendants as trustees of the 
pagoda-funds are compellable in law to expend those funds 
in defraying the costs of those honors and emoluments. 
There is no doubt that the Civil Courts will recognize and 
enforce the rights of persons holding offices connected with 
the management and regulation of pagodas; and if the 
holder of such an office were entitled to remuneration for 
his services in the w-ay of salary or otherwise, he woidd 
have a civil right entitling him to maintain a suit, if that 
remuneration were improperly withheld. So, too, suits 
are commonly entertained for the purpose of trying and 
deciding who are fit and proper persons of right entitled 
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to be appointed dharmakartat of a pagoda. In such cases 
it will be found that the offices are of a secular character, 
and are so dealt with, though religious duties are attached 
to them — the occupants being employed to exercise busi- 
ness functions, eitiier as trustees and managers of the pro- 
perty and funds of the pagoda, or as overseers in the regu- 
lation of its affairs generally, and having necessarily civil 
rights and liabilities which may properly be made the 
subject of a civil suit. But nothing of this kind can be 
said of the plaintiff in his purely religious oflBce of gnru. 
The duty of individuals to submit to and perform certain 
religious observances in accordance with the ritual or con- 
ventional nractice of their race or sect is, in the absence of 
express legal recognition and provision, an imperfect obli- 
gation of a moral and not a civil nature. Of such obliga- 
tions the present Civil Courts cannot take cognizance.’’*' 

In Karappa Ooundan v. Kolanthaynn,^" the plaintiff 
alleged that he and his ancestors had possessed for .‘iO years 
the privilege of receiving before others sacred ashes, sandal, 
betel and nut, flowers, &c., at certain pagodas on festival and 
other days, and sued for an injunction forbidding defendant 
from interfering with the same, and Kindersley and 
Miittusami Ayyar, JJ., held that the suit would not lie 
as it was not for an office or for a money-value but lor an 
honor because the commercial value of the offerings would 
be the same, even if the plaintiff received them after the 
other members of the family. In Maine Moilar v. Islam, 
certain Moplahs sued certain other Muhammadans to re- 
strain them from reading the Khutbnh in their own mosque, 
and though the suit was dismissed on the ground of there 
being no cause of action. Sir Arthur Collins, C. J., and 
Wilkinson, J., said:— “ It is not the province of the Courts 
to determine what is, or what is not, contrary to the 
Muhammadan religion, or to decide what religious service 
different sects of a community may hold in their own 
places of worship, provided the holding of such services 
cause no disturbance or illegal annoyance to the rest 
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of the cotnmunity, or does not infringe on the richts 
^ their co- worshippers/' The view taken by the Madras 
High Court in some other cases is not quite in accordance 
with the above decision. Thus in Vengamuthn v. 
Pandavestoara,*" a dancing girl’s offerings to tlie idol 
were rejected by the officiating priest on tlie ground tluit 
she had been guilty of misconduct. She sued for damages 
as well as for future injunction, and the High Court ludd, 
that the suit would lie, observing that — “ luembers of a 
sect are entitled, subject to the rules made by the duly 
constituted authorities of the sect, to take part in the pub- 
lic worship of the sect, and if any one of them is wrong- 
fully prevented from so doing, he is entitled to S((ek from 
the Civil Courts such remedies as they can afford him.’’ 
So also in Vankatachalapati v. Sul>barat/adu,'' a Brahman 
having married a widow was not allowed like other Brah- 
mans to enter the sanctum sanctorum of a certain temple, 
and he sued for damages for the wrongful exclusion, and 
also for a declaration of his right to go there for worship, 
and Miittusami Ayyar and Sh(>phard, .1.1., held that the 
suit would lie in the ('ivil Courts, as “ the right was, in 
its nature, one which the appellant was at liberty to 
assert as a citizen and a Brahman and which the Courts 
were bound to adjudicate upon.”' 
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Civil Courts can take 
cognizance of suits 
relating to rights to 
property or offices, 
involving questions t)l’ 
religions ritt-s or 
cei’cmouials. 


law, but merely 
had been always 


116. The Explanation attached to Sec. 11 is by no 

means against the general view of the 
Indian High Courts. It only provides 
that a suit in which the right to pro- 
perty or to an office is contested 
is u suit of a civil nature, notwith- 
standing ttu’t such right may depend 
on the decision of questions as to 
religious rites or ceiemonies. It introduces no new 

declares and enacts the law, as it 
administered by the Courts; and it 
follows even from it by implication that suits as to 
religious rites or ceremonies which involve no question 
of right to property or to an office, are not re- 
garded by the Legislature as suits of a civil nature.*' 
The principle of the Explanation was thus acted upon by 
the Madras High Court in Archakam Srinivasa Diksha~ 
tulu v. Udaijagiry Anantha Chariu'^ and in Narasimma 
Chariar v. Sri Kristna Tata GUnriarA' In the former case, 
the suit was for damages by the priest of a temple for the 
uvasion of bis right to sit on certain occasions on 
he right side of the idol, and it was held to be cognizable 
)y Civil Courts. “There is here no question,” said the 
High Court, “of the regulation of religious ritual as was 
the case in Special Appeal No. 94 of 1861, or of a right 
to votive offerings or payment of respect by the wardens 
and worshippers of the temple, sucb as was claimed in the 
case reported in I. M. H. C. il. 301. The question here 
relates to a right appertaining to an office in the temple, 
and the decision of the High Court in Original Suit No. 79 
of 1865, bears us out in the conclusion which we have 
arrived at as to the jurisdiction of the Civil Courts in suits 
in which a right is claimed in connection with religious 
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worship which is not a mere matter of religions ceremonial, 
and which does not trench on the rights of the worshippers 
at a temple to show to the claimant or to withold from him 
reverence or respect.” In the latter case which also was hold 
cognizable, certain Brahmans sued the trustees of a certain 
temple for the recovery of Rs. 167, beinji the money value 
of certain holy cakes which they alleged tliey were entitled 
to receive from the defendants for commencing the recital 
of a certain Sanscrit verse and for reciting a certain Tamil 
chant, which offices they had the hereditary right of per- 
forming in the said temple, the defendants denying the 
plaintiff’s right to commence the recital of the said verse 
and chant. “ In order to find the plaintiffs entitled to the 
sum claimed,” said the District Judge, “ 1 must decide 
that the plaintiff’s have the right of commencing the recital 
of the verse and chant for which the said cakes are given, 
that is, 1 must adjudicate a question of religious ceremonial 
and devotional observance in a Hindu temple. This 
seems to me to be a matter relating to the internal eco- 
nomy and management of the temple which the Civil Courts 
cannot take cognizance of.” The District Judge therefore 
held that — “ the subject-matter of the suit is not of such 
a nature as to entitle the plaintiffs to maintain a civil suit." 
The High Court, however, said: — " We are wholly unable 
to see how this view can be sustained. The claim is for a 
specific pecuniary benefit to which plaintiff's declare 
themselves entitled on condition of reciting certain 
hymns. There can exist no doubt that the right to such 
benefits is a question which the Courts are bound to 
entertain, and cannot cease t<> be such a question because 
claimed on account of some service co.inectrd with reli- 
gion. if to determine the right to such pecuniary benefit, 
it becomes necessary to determine, incidentally, the 
right to perform certain religious services, we know 
of no principle which would exonerate the Coiir* 

from considering and deciding the point.” 

The Same was held in Krifhnama v. Krishnnsami.** 
The High Court rejected the plaint, saying “The 
allegations respecting the Mirns of reciting prayers, and 
the exclusive right of recital in a stated form and order, 
which the plaintiff’s ask the (yoiirt to establish and to 
protect from infringement by the defen darUs, do not dis- 
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close a cause of action; nor in our judgment does that 
portion of the plaint which alleges the withholding pay- 
ment of certain specified sums, which are described as ‘the 
value of the incomes mentioned in Schedules B. and C.’ 
A reference to the schedules discloses nothing more than 
a list of cakes and ofierings to which a money value is 
assigned. Reading the plaint and schedules together they 
express no more than this, that presents and offerings 
usually given have been withheld. If, as now alleged, the 
plaintiffs intended to claim emoluments or legal dues of 
right receivable by them for services rendered, it is suffi- 
cient to say they have failed to do this.” Their Lordships 
of the Privy Council set aside that order, on the ground 
that the plaint and schedules did disclose a claim 
as of right to certain dues for services performed ; 

“ Schedule C to an annual payment for damages 

Schedule B to certain other payments in kind, presumably 
capable of a money value.” The first item in this sche- 
dule was one Poli (a cake) due to Adhyapnkam at the close 
of the Tiruppavai, and most of the other items were of 
the same character. Their Lordships did not understand 
those articles as consisting of mere presents made by the 
devout, but as certain payments in kind of the same 
nature as those comprised in Schedule C. At the close 
of Schedule B there was however ‘ a statement of 
an approximate sum claimed for presents made annually 
to the Adhyapakas by the adjoining villagers for the 
Tenkalai people,’ and their Lordships said : “ It may be that 
no action will lie for the recovery of this last item or in 
respect of the honors mentioned in Schedule A, and 
alleged to have been withheld from the plaintiffs.” 
On appeal from a decision oil remand in that case,'- Sir 
Charles Turner, C. and Kindersley, J., said — ‘‘It is 
certainly not the duty of the Civil Court to pronounce 
on the truth of religious tenets, nor to regulate religious 
ceremony ; but, in protecting persons in the enjoyment of 
a certain status or property, it may incidentally become 
the duty of the Civil Court to determine what are the 
accepted tenets of the followers of a creed and what is the 
usage they have accepted as established for the regulation 
of their rights inter se In so doing, the 
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Civil Court pronounces no opinion on the truth of the faith 
or creed ; it regards these questions as nart of a compact 
by which the adherents of a creed, as su^i, have, by their 
adherence to the sect, elected to be bound ; and if, on other 
grounds, the relief sought to protect the enjoyment of such 
right or property is not open to objection, it is not refuse.l 
because it is claimed in virtue of a religious law or a religious 
usage. If, then, the plaintiffs have established their title 
to the offices claimed, the Court is competent to protect 
them in the enjoyment of such offices by proper processual 
remedies, and to award them compensation for damages 
sustained by the invasion of their enjoyment.” 

And a suit will lie for an office, even though there are 
no fees attached to it. Thus Romesh Chunder Mitter, O. 
C. J., and Beverley, J., held in Mamai Rain v. llnpu /?«»»,'» 
that a suit for the establishmiuit of a right to the hereditary 
title to the office of musicians to a sntra would lie, 
even though the said office would bring in no profit, and 
said — ” We are unable to concur in the view taken 
by the lower Appellate Court as to the meaning of 
the word “office” in Sec. 11 of the Civil Procedure Code, 
The District Judge is of opinion that a charge or a trust 
to which no emoluments are attached is not an “office” 
within the meaning of Sec. 11. A charge or a trust of a 
shebaitin a temple may not be one of profit; it may not 
bring to the person who is employed in the trust, or in the 
charge, any emoluments at all. On the other hand, it may 
subject him to expenditure out of his own pocket; still in 
a case like that, if a person undertakes a trust or a charge 
as a sfiebait, he, in our opinion, should be considered as- 
employed in an “office,” within the meaning of 
Sec. 11. Many cases were cited in the course 
of the argument in support of the view taken by 
the lower Appellate Court, but none of them fully sup- 
ports the view taken by the District Judge. They are lo 
the eflPect that a suit for the vindication of an alleged 
dignity attached to an office, if the alleged dignity does 
not carry with it any pecuniary gain or profit, will not lie 
in a Civil Court. But this is not a suit for the vindication 
of any alleged digJiity attached to any office, hut this is 
a suit for tne establishment of the plaintiffs’ right to a 
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by a person entitled 
to any office for re- 
covery of fees nntiexed 
to it. 


117 . It IS also a general principle, that when there 

are fees annexed to an office, or to the 
discharge of duties belonging to an 
office, a person entitled to, the office 
may sue to recover them from any 
person who may have received them, 
as well as from the person primarily 
liable to pay them, though no suit may lie for mere 
gratuities of uncertain amount and of no legal obligation, 
which may have been altogether refused^. The rule in 
both of its aspects was acted upon by the High Court in 
Muhammad Yustub v. Sayad Ahmed,^" in which Arnould, 
J., said — “ when the Icazi himself was invited, as appears 
generally to have been the case among the wealthier 
Muhammadan families, it was almost invariably the custom 
to make him presents of shawls or piece-goods ; these were 
gratuities, as distinct from fees, and as such (though consi- 
derable in amount, and capable of being averaged with 
some degree of certainty, taking one year with another) 
they were very properly admitted by the learned counsel 
for the plaintiff not to form an item in estimating the 
damages, if any, which the plaintiff has sustained by reason 
of the alleged misconduct of the defendant. These 
presents were gratuities, which, though generally given, 
might have been refused, and the privation of which, there- 
fore, is damnum absque injuria, a loss for which there 
is no legal right of action. I am of opinion, that the plaintiff. 
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at properly appointed Kazi of Bombay, was and is entitled to 
take for his own use certain customary payments as the 
proper fees appertaining to his office, and is consequently 
entitled to bring the present action for damages against any 
one who, by wrongfully intruding into his office has deprived 
him of such his fees, or a portion thereol.’’ In Krishnasami 
V. Krithnama,^' Sir Charles Turner, C. J-, and Kinders- 
ley J., after observing that a Civil Court may 
award damages to a person entitled to an office, said— 
“But in awarding damages a Court must have regard to the 
general principles which regulate the award of sucli com- 
pensation. Damages cannot be given for the injury suflered 
by reason of the loss of voluntary ofl'erings, because the 
injury is too remote and uncertain to he safely measured. 
It is not the direct and natural consequence of the wrong 
that the persons who might have made such offerings should 
so far have countenanced the wrong-iloer as to refuse 
recognition to the just claims of the persons injured, and 
it is possible that other causes wholly unconnected with the 
wrong may have influenced them to withhold their dona- 
tions. On the other hand, when voluntary offerings have 
been actually contributed to a fund, the refusal to a person 
of his right to participate in the fund causes a damage 
which is at once the natural consequence of the injury and 
measurable by the Court, and so it has been held that in the 
former case a Court is not, and in the latter it is, competent 
to award damages.’- In respect, then, of the several ques- 
tions raised in this suit, a Civil Court may take cognizance 
of the claim of the plaintiffs to the offices to which they 
assert an exclusive right, may secure them in the enjoyment 
of that right, and may award them damages for the invasion 
of their right in so far as such damages are not too remote 
nor too uncertain.” 


Among Hindus, the existence and legal character of the 
family or the village priest has been recognized by the 
British Courts from the earliest days of their establishment, 
and it has often been held that a priest can recover damages 
both from the priest who wrongly officiated at a marriage, 
and from the person who employed him.'''' In the case last 


»» I. L. R. V M»A 313. 


Narayan fladanaad a. llalHr ahna, B 

lA J 


S < HI. 


N. W. P. VHh 8«pt«mb«r. 


i«i. 


Baiumbbtai. Bon, A- ^ 



256 


rjuuLT nntu oxir ftui MX sAiuew vox voji-vmain oi ms sitx. 


[S. U7. 


cited, the defendant denied the right of the plaintiffs 
(village priests) to the fees for the ceremonies which his 
family priest had performed; but the Sadar Court gave a 
decree for the fees or of a sum in default, “though as the 
amount ot the fee in each instance was deemed optional, it 
was left open to the defendant to escape the effect of the 
decree by a nominal compliance with it.” In such circum. 
stances, it is no doubt difficult for a priest to sue with effect 
a japnan who cannot be ordered to pay a definite amount. 
However even in England, to entitle an office-holder tu a 
suit, the fees payable need not be of a fixed, but may be of 
a reasonable amount,^^ and the rule may well be the same, 
whereas under the Hindu system, though the amount of 
the priest’s fee is left to the conscience and the means of the 
person for whom his functions are performed, yet the payment 
of some fee is essential to the efficacy of the ceremonies per- 
formed. And in case of an undoubted injury, the law will 
not refuse a remedy merely because its amount in money 
does not admit of precise estimate. Ordinarily payments 
made to other persons who may have actually performed 
the ceremonies in violation of the plaintiff’s rights would be 
a fair measure of damages to award to the plaintiff whether 
as against those persons, or as against the japnan who 
may have employed them ; as the jajmans by making the 
payments, may be taken to have practically shown, what 
in their opinion it was right and reasonable for them to 
pay. This was the measure of damages which the Sadar 
Court adopted in a suit against the japnan,^'’ saying that 
the rule of the Court has consistently been that ceremonies 
are optional, but when they or any of the obligatory cere- 
monies have been performed, the person entitled of here- 
ditary right to perform them is entitled to be paid his fee, 
whether he performed them or not. In Dinanalh v. Sada- 
also, the claim was against tl)e /u/Ma»«, and the District 
Judge gave a decree declaring “the plaintiffs entitled to per- 
form the ceremonies mentioned in the plaint for the defen- 
dants, and to receive from them customary fees ; or if not 
employed, to receive on each occasion a fee equal in amount 
to that paid by the defendant.-;, or any of them, to the person 
or persons employed by them instead of plaintiffs,” and 
the High Court approved of it. The action in Special 
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j i«. "I j 1 L' was also against jajmans and the plain, 

tin was held to have a good cause of action against then) 
^ they had employed another Bhat l)»it none against th(' 
Bhat whose employment had been purely voluntary. Tii a 
an action would lie however against the Bliat ‘also 
taken by the High Court to be quite a settled law, in 
rnmbhat v. Sitaram Oaneah'' and in Vithnl Krislma w 
AfidUtvciin^^^'^ and it is too late to contend against it now, 
though it is clear that tlie plaintiff could not he entitled to 
recover from both, and that if he obtained a deci ee against i he 
jajmans he could not obtain one against his rival Bhat alsi>.' 


1 he same view as to the obligation was taken 

by the Bengal Sadar Court in early cases/ This view 
was soon changed, and in 1857, the Sadar Court held/ ‘ that 
although there was no doubt, hut that under the Hindu 
Law, the office of a purokit was to a certain extent an heie- 
ditary one, and the British Courts had held that a jnfntnn 
could not dismiss a faultless pandit, yet the Courts would 
refuse to try the question of his faulllessness and leave it 
to the conscience of the jajman. In Roodurmnn v. Dnmo’ 
the High Court also held that the obligation upon 
jajmam to employ a particular pnroint was u matter nier(*ly 
ofconscience, and not an obligation enforceable by a (a)uil 
of law; and it is quite a settled law now that n jajmnn has 
full liberty to : el(*ct and dismiss his own i)nro/iif.s\ and full 
powder to determine as to whom his offerings would he 
given; and a jaj^nnn may employ any one he may like for 
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the performance of any services he may have to perform, 
and pay any fees to any one he may choose to pay. The 
Agra Sadar Court held Hie same in 18G2,'’^ and the Agra 
High Court held in Beharee. Ldl v. Babixi^ ' that a claim for 
haq purolifai would not lie. as “ the jnjmans have a right 
to select their own piiests ; there is, therefore, no office 
recognized in law, whicli office has descended on the plain- 
tiff and conferred on him a right of suit.” As a natural 
consequence of this view of* the right of a priest, a suit by 
him for recovery of fees, in respect ot any ceremonies 
will not lie against any per>son who officiated at them and 
to whom they were paid, < \cepl as tor money paid and 
ix'ceiviul or on tlie ground of coniract. Thus as early as 
1850, as obsci vc ti by Mr. t'owell," doctrine was estab- 

lished that j)ur()h?f's fees were* partly voluntary and partly 
payment for work and hdior done; the) were no longer the 
subject ol partition on tin* ground of liereditary right, but 
might be the subject of' a part lUMsIiip account.”" In 
ShervaN,''' in Thakiir v. and even in the case of 

Jowahir \ , lihaiiu, ' it was held th^na suit would lie against 
a defendant on the ground of inlicritance or contract, 
though it be for fees jiaid by the j(tjnian to tlie defendant 
as the officiating priest; the correct rule being as pointed 
oiif by Trevor, J., in tin* hist ineiitlni(‘d case, that if a 
jnjmnn in the exercise of the liberty ullo-.M'd to him pays a 
sum as fees to an imliv iiiual so a>. to show that thev were 
intended for that nidi\ itlual, no ciaiin can be preferred 
by others, though they may he joiin luirs in the fainily 
puroliitship, to the jiroperly >0 leceivt'd. but that if the fees 
be paid to a person only as a member of the collective body 
of which he is a unit the claim is uvluiissible, and should be 
decided in accordance to the rules by whicli ordinary 
Cases ot inheritance are deciiled/’ In S/im S/i 
v. Bhooree Muhtooiiy'^ the Calcutta High Court said: 
“A suit tor fees vtiluntarily paid to one man will 
not lie (against him) on the part of a lOiher, \vhen there 
is neither contract nor tangible property; but, when the 
parties claim the collections or a shrine, either in right of* 
property in the place, or of lawful and established office 
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attached to it, it is well established that the suit will lie. 

In Becharam v. Thakoormonee,' ' the High Court held, that a 
suit vvould lie by the widow of one of tlie joint members of 
a family for her share of the fees realized by them aspu7'oliits^ 
Kemp, J., observing in the judgment of the Court: — “ It is 
not denied that the four brothers, amongst whom was the 
plaintifl[‘’s husband, had a joint right in the performance of 
the ceremonies and in the profits thereby accruing to them. 
The partic'S fre(|uenting a ghaut for the purpose of burning 
their dead, could not [)erluips be obliged to employ a parti- 
cular 7>/yrn//?7, but that has nothing to do with the question 
of the right to tuijoy the joint profits accruing from the 
performance of these ceremonies/' 


In M V. liain /)t/(tl,“ a 
of plaintiff *s rights, in virtue oj‘ 
to share in tlu ministrations at a 


suit (or a declaration 
a >al(‘ by defendants, 
certain ghaut, and for 


the recovery i)f 
of sale, of monies 
was held to li('/ 


j)laintitf's’ share, under tliat contract 
received by the defendants at that ghant 
This decision was followed in Chuniw 


Birjo,''' in which it "as held, that the (Courts could take 
(‘Oi»nizar.c<‘ of a suit “brouniil for a ih^claration of the 
plaintiff’s right in certain mau/ahs, and also for a 

moiety of certain fees in ile])Osit with a 1 bird party, whicli fees 
have been earned, as alleged, by the plaint ill's by themselvesand 
tlie deiendanis for pii(‘stly si*rvic( s/" ihoiigli “the decision 
will not bind the jnjinans who will liav(^ full liberty to ap- 
point either the plaintijfs or tin- defendants as their priest/^ 
The Allahabad High (foiiit in IJffnrga Prasad Jiudree'^^ 
held wluit the Sadar (^oiirt Iiad licdd in 1850 , N. S. 
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D. D. 509. The parties to the suit were Maha Brahmans, 
and members of one family, and disputes having arisen 
between them as to gifts made to them on account of their 
services, tin- matter was referred to arbitrators, who 
awarileii that e-ich principal member of the family should, 
in turn for periods of ]5 days, take the gifts made during 
such period. The suit was to recover a gift presented to 
some of tlie defendants during a period in which, under 
the terms of the award, he was entitled to the family gains. 
The High Court Itcld the suit to be cognizalde, saying 
that if the parties had without the intervention of the 
arbitrators, agreed to such an arrangement as was alleged 
by the plaintiff, and the plaintiff had desired to enforce it, 
on no ground could the Court refuse to give effect to the 
contract; and that the case was not different when the 
coniract was made through the intervention of the arbi- 
trators. 


On that same principle, it M a'< ludd as early as 1859 
in JfknoHva v. Onutr .<4/?," that the k<izi of a Parganah 
could not recover fees voltmtarily paid to another party 
for the performance of a ceremonial, which he might 
have been, but was not, called on to perform. In 
linm Kislien v. Doonee Cliand,- t]je Punjab Chief (.’ourt 
held that where there were two priests in a village, 
they might make a contract for a division of tlic fees that 
either might realise from those of the villagers, who pre- 
ferred him as their priest, and that the Courts wotdd give 
effect to any contract they might so make. In Ram 
Riiffun V. Gnri, '' the Court ot First Instance lield that 
hirt (h'ees) paid to the parohii was not legally divisible 
among his relatives, because the office was not liercditary, 
such fee being merely the right of him who rendered 
service, of him to whom it was given by the donor.” 
“ Thi.', " said the Chief Court, “ is correct, so far as it ex- 


presses the rilation between tite donor and the donee of 
the fees, but effect may be given to a contract, or any other 
relation, really existing between two or more puiohtfs, 
binding them to divide the collections amongst themselves. 
There is no reason why effect should not be given to*such 
a liability by the Courts,” The Court further observed 
that le{jally no one but the purohii^ to whom such fees 
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were given, had a right to them, “ but if circumstances 
exist arising out of that purohift relation to others, or out 
of his express or implied promises, or his ancestral or joint 
family connection with others, which create an obligation 
to pay over to any one else, a portion of the earnings 
of such purohit, such circumstances may be shown, as 
may give to rise to a legally enforceable claim.” In 
Oobind V. Sadda,^" A. and B. were meuibers of a family of 
purokits, and under an arrangement between the ancestors 
of both, it was settled that A.’s ancestor should receive the 
fees paid by the /fl/mrtns during two months of each year. 
This arrangement was carried out during O’s lifetime, and 
after his death his widow received the dues i ) his place. 
On her death certain jajmans, erroneously thinking that 
B. was the heir of C. and that A. had no pretensions 
to be such an heir, paid their fees to B. during the said 
months. Asonof'C’s daughter sued B. to recover the 
amount so paid and it was held unanimously by a Full 
Bench that the suit w'ould lie ; even Fitzpatrick, J., 
who was distinctly of opinion that iht jajman’s liberty 
had destroyed all property in the right to the office of 
a priest, admitting that “ the position of an hereditary 
purohit, as carrying with it the good will of an established 
professional connection, is still valuable, and accordingly 
it is not uncommon for the heirs of a deceased purohit 
to enter into agreements among themselves as to the 
seasons in which they will officiate, and as to the manner 
in which they will share the fees.” 

The same is the law with regard to rights to secular 
offices and the fees annexed thereto. In Poorun Mai v. 
Khedoo Sahoo," it was held that payments to Chaudris 
being voluntary, and those who made them under no legal 
obligation to render them to any particular individual in 
preference to another, or to any one at all against their 
will, the Courts could not give a decree in respect of them. 
The same was held in Bhinuk v. Collector of Jounjtur,"- in 
which case the plaintiff' had been in the habit of receiving 
certain fees as a Chaiidri from persons using a certain 
market-place, but the Court said he had no such right to 
them as could legally be enforced. So a decree having 
the effect of establishing in regard to voluntary payments. 
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an exclusive right in plaintiffs, of an indefinite description, 
to be exercised within limits practically undefined, will 
not be granted. This was held in Ram Deehul v. 

which was a suit for the establishment of the 
plaintiffV rights to the office of Chaudri of boat>, and 
for the maintenance of their possession of that office 
with which the defendant interfered ; and the charge 
against the defendant, was not that he had received any 
dues or fees to which the plaintifis were lawfully entitled, 
blit that he had obstructed them ifom making the collec- 
tions. 4'he payments made to plaintifis were, howeveu', held 
to be of a volinUarv mitiire, and those making them under 
no legal oifiigation to make them to j)laintiffs in preference 
to other ])ers()ns. In the IJornbay Ihesidency in Ye!Ui]>a 
V. Miiukia^^ the plaintiff’ alleged tliat he was entitled to a 
two annas share in tl-e wafan in a certain village, 

and as such entitled to share in all the customary per- 
quisites (llu‘ carcasses of' dead cattle) and that the de- 
fendants liad obstructed him in the enjoyment of his share 
of such proceeds ; and the suit being to recover those 
proceeds or tliiur value w is heid tc lie. liut a suit was 
held not to lie against barbers compel them to shave 
j)laiutijf, ' or \o jiaic Ills ii lils. < 

118. lilt' law witii regard tn (juestioiis relating to caste 

has, though jwoceeding on otliei analogies, 
y by Ci\il Ikh’U somewhat the same in at least Western 
C ourts nl suits ill- India. In the BengarPresi- 

voIviul;; casti' enu s , . , . ^ , 

dency, ^ults tor re.storalion to caste and relat- 
ing to the validit^ or invalidity of marriages 
were made coiiiiizahle i)v C'ivil Courts by Bengal Regulation 
111 of ]7l>'band in 1 S l<7 a suit for restoration to caste was held 
to lie without any coul(*ntion to the eontraiy, ' In 1848 a 
similar suit was held to lie even atnong Mufuimmailans. Jn 1859 
a suit was held to lie for a declaration ot the plaintiif’s right to 
be admitted to the membership of a dal or M>eietv. ' In 
Sudharnm v. sSi(d/i(ir(ivi, ' a suit for a declaration of the 
plaiutiii’s right to the membership of a saifinj was held not to 
Ife, but. only on the ground that in the circumstances alleged, he 
had no such right as he desired to have eniorird. “ It is not 
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contended,’’ said Markby, J., in delivering his judgment in the 
case, *‘that the membership of the society involved in it directly 
or indirectly, any right of property whatever, but that it only laid 
certain social disadvantages on the plaintiff not to be a member 
of that society. Nor is it contended that the plaintiff’ has been 
excluded from any house, or any room, or the enjoyment of any 
right ol any kind whatever, except the l)are riglit of member- 
ship of a society It is therefore quite clear to 

me that there is no right of property whatever involved in this 
suit, but only a (juestion as to whether or not the plaintiff was 
entitled to continue a member of the society vvhicdi partakes of 
a character partly social and partly religious. I have no doubt 
whatever that the Court has no jurisdiction to entertain a suit 
of this kind. It appc'ars to me that the exclusion of questions 
of this kind frotii tin* Courts of Law re^ls upon ])rinciples com- 
mon to English and Hindu lavxr. Both the English law and the 
Hindu law appear to me to draw a clear distinction between 
interferenc(‘ for the protection of rights of prv)perty and of 
personal liberty, security, and reputation and interference in 
matters of a purely social nature. Even where rights of 
property are involved in the inemhersliip of Society or 
Association, yet if the main object of tlio Ass«>eialioii be of a 
social character, the members of the Association are the sole 
judges whether a particular individual has so conducted him- 
self as to entitle him ta continue to be a member of the body. 
Tills was so held in the case o\ Ilap/tinson v. Marquis of 
There a member of a club sued fur his restoration to the mem- 
bership of that club, from which he had been, as he thought, 
unjustly excluded. The club in that case was partly of a 
political cliaracter, but its objects were mainly social, and the 
Court refused to interfere with the decision of the other mem- 
bers who had excluded the plaintiff’, notwithstanding that 
rights of property were involved. Much less should we 
interfere here where there are no such rights.” 


In the Bombay Presidency, however, Sec. 21 of Regula- 
tion II of 1827 ill giving th« Civil Courts a cognizance 
“generally of all suits and complaints of a civil nature,” ex- 
pressly proved, “that no interference on the jiart of the Court 
in caste questions is hereby warranted beyond the admission 
and trial of any suit instituted for the recovery of damages on 
account of an alleged injury to the caste and character of the 
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plaintiff arising from some illegal act or unjustifiable conduct 
of the other party.’’ It was accordingly held by the Sadar Court 
there in Hurruck Chand v. Khoshal Chand,^' that the 
members of a caste had power to exclude any one of their 
number, except from malicious motives; but that a malicious 
refusal to invite a member to a solemn feast to which the other 
members of the caste were invited was a sufficient cause of 
action for a suit for damages for loss of character, ®®as exclusion 
from such entertainments was a very marked way of showing 
that the person excluded was an outcaste. In Mayashankar 
ITarihshankar,^^ the suit was for damages for the injury to the 
plaintiff’s character and reputation caused by the defendant’s 
omission to send a certain funeral present to the plaintiff as a 
member of the caste, and Sir Charles Sargent, C. J., and 
Bird wood, .1., held tl)at the suit would not lie, as “ there could 
be no legal right to the funeral presents, which it was said to be 
customar y for a memlier of the caste on the occasion of the death 
of a member of his family to give to the other members of 
the caste.” ‘‘And as to the slight, which the omission 
to give sucli presents to the plaintiff might imply,” said 
Sir Charles Sargent, C. .1 , in delivering the judgment of 
the Court: — “It can only be regarded as the result of a breach 
of social etiquette, with which the caste was exclusively com- 
petent to deal.” The same view was taken in Maghunath v. 
Janardhan,'-''^ in which Mr. Justice Farran, referring to a 
number of cases,''-’ said that — the right to the invitation to the 
quasi-religious ceremonies of the caste was not a legal right, 
but only a social privilege, that the caste was the only tribunal 
to which a man deprived of that privilege could resort, and that 
the Civil Courts could uot compel the members of any caste to 
ask any one to any ceremonies, and mulct the caste or any 
ineuiber of it, iii damages for not inviting him; that if the 
majority of the caste was against any one, “ he and his sup- 
porters must bow to the decision, or secede from the caste. This 
Court has no power to assist him. It is a caste question uncon- 
nected with property or legal rights. The Courts in the 
Mofussil are prohibited by le^slation from interfering in such 
questions. This Court has always felt itself bound by that 
regulation,®® or rather by the principle which underlies it.” 
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But the scope of the Regulation is not so eitteneive as Uiighf 
be, and actually has sometimes been, supposed to be. It does 
not apply to communities like those of Beni-Israel as they are not 
castes.®^ It was, no doubt, held in Nemchand v. SaDoichand^^" 
in 1866 by a Full Bench that a suit by certain members of a 
caste to recover, as such members, a portion of certain money 
payable to the caste by a Collector as compensation for certain 
property of the caste did not lie in the Civil Courts ; and the 
decision was followed in Girdhar v. Kalya,^ in which certain 
persons who seceded from the caste sued to recover a portion of 
certain utensils that continued in the possession of persons who bad 
charge of them before. But West, J., in deliveiiUg the j udgment 
of the Court in Prafrji Kalan v. Qovind Gopal,"^' said : — “ The 
section does not say that a Civil Court is not to take cognizance 
of any case in which a question of a caste rule or of membership 
of a caste may be raised by way of answer to a claim for property 
or on a breach of contract. . . it is plain that the Civil 

Courts may discuss and deal even with a caste question where 
the membership and the character of a member have been un- 
justly injured. To take evidence of the customary law of a 
caste, to recognize the law and the vote of a majority as given 
effect to by the law, is not to interfere in caste questions ; it is 
simply to recognize the existence of castes as corporations with 
civil rights and an autonomy suitable to the purposes of their 
existence.' The cases under the English law of clubs and 
congregations afford useful analogies ; and besides Brown v. 
Owrd ^ Montreal,'^ we may refer to Hopkinson v. Marquis 
of ExeUfy Dawkins v. Antrobus,^ Oompertz v. Oold- 
ingham,* The Court in dealing with such cases does not 
interfere in club questions so as to impair the autonomy of the 
club, but it would not allow one member or six to tdke 
possession of all the club plate on a mere assertion thst they 
bad as good a right to it as any one else. In the present 
case, it is alleged that certain members of a division of a 
caste borrowed vessels for use from the priest of that division, 
and then seceding to the other division refused to return them. 
If the statement is true, the borrowers could not escape liability 
under their contract of loan, merely because an incidental 
question of the relations of the divisions and of the members 
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under the terms of incorporation might arise for decision. As 
castes are capable of property, they are entitled to protection 
in its enjoyment, and they may be represented by a group of 
their members, as in this case.” And in Mehta Jethalal v. 
Jamiatram,'^ Sir Charles Sargent, in delivering the judgment 
of the Court, said “If the lands in dispute had been originally 
the property of the caste, the question would have been between 
the caste and a section of it, and would be, as decided in Nem- 
chand v. Savaiohand, a caste question, and, therefore, not 
cognizable by the Civil Courts; but here the lands had been 
admittedly purchased by the members who had seceded (and 
since become reunited with the majority), and constituted the 
small section, out of their own funds and for their own purposes; 
and the question to whom those lands now belong, cannot be a 
caste question, unless indeed the small section itself could be 
regarded, as a separate and distinct caste. Under these 
circumstances it is for the Civil Court alone to determine who 
is now entitled to the property in dispute, although it may 
be incidentally necessary for that purpose to inquire into the 
usage and practice, (if there be any), of caste sections, situated 
as the small section of this caste was, with respect to the 
property in question.” 

119. Suits relating to marriage have always been held to 

Civil Courts can take ® t^iey do not 

cognizance of suits involve any claim to properly.r In the case 

relating to mar- of Ardaseer Curaetpe v. Perozeboife,^ 

riage. Lushington in delivering the judgment 

of their Lordships of the Privy Council expressed an opinion in 

favor of the exercise of jurisdiction over such suits by Civil 

Courts. Even among Mabomeduns, such a suit was brought 

with success as early as 1832 in Bengal Sudder Dewani 

Adalat.B There are reports of other cases in which such suits 

were held to lie without any conteution against the jurisdiction 

of the Civil Cuurts.’o An ari;utnent against tbeir jurisdiction 

was urged before their Lordships of the Privy Council in 

Buztoor Buheeni v. Shumtoonnissa Began, on the ground, 

that such a suit being founded on the contract of marriage 

which the Mahomedan law regards as a Civil contract, the 


• L L. B. xn Bom. Us. 

« Kaadlal Hms «. TapidM, 1 Bom. 14 . 

• VI M. L A. SM. 

i AMiil WaBab r. H, Binco, V Bong. S. B. A 
Btp. too. ^ 


_ ). 796 . 

n iL I. A. 6n. 



8.UB.] CIVIL OOUHTB TAKE OOGKIZAKGE OF SUITS BlBLATIMQ TO MABBIAQS. 267 

Court eptertaining the suit must be prepared to enforce 
all the obligations however minute, which, according to 
that law, flow from the contract, whichever party has a right 
to insist upon them, “ and that these obligations were 
such that it was impossible for Courts constituted like those of 
British India to exercise such a jurisdiction.” Their Lordships 
over>ruled this contention, observing that— ** the Canonists lay 
down many things concerning the relative [duties of man and 
wife, which the Courts Christian, at least of our country, feel 
compelled to leave as duties of imperfect obligation. Tliey do 
not, therefore, refuse to enforce the broad duty of cohabitation. 
In the words of Lord Stowel, * They are content to take the 
wife to the husband’s door and to leave her there’ ” Their 
Lordships in their decision in favor of the jurisdiction concluded 
that “ upon authority, as well as principle, their Lordships have no 
doubt that the Mussulman husband may institute a suit in the 
Civil Courts of India for a declaration of his right to the 
possession of his wife, and for a sentence that she return to 
cohabitation.” Since that decision such suits are allowed to lie 
without any contention against their cognizance by Civil Courts 
on general principles,'*’ and even non-payment of exigible dower 
is not held to bar their cognizance.'^ That decision has been held 
to conclude the question of the jurisdiction of Civil Courts over 
such suits among Hindus also,''' among whom such suits are fre- 
quently held to lie without any serious contention to the con- 
trary.'’' The contrary was held by Markby and L.S. Jackson, JJ., 
in Ramsaran v. Rakhal Das,^'^’ and by Glover, J., in Aunjona 
Dasi v. PrahladGhandra.^’’ Butin the latter case, Mitter, J., 
whose decision was restored on appeal, observed that there 
was no reason fur holding that the Civil Courts of this country 
were not competent to entertain a suit of that description merely 
because no question of property was involved in it, that the 
institution of marriage was, even among Hindus, not only a 
religious sacrament, but also a civil contract, and important 
civil rights arose from it quite independant of any right of 
property, that rights of property were not the only civil rights 
recognized by law, and that if there were other sorts of civil 
rights besides those of property, the Civil Courts were bound to 


3 7 fMdan V. Mazftr UnMin, I. L. R. I All. 486. 

Kunhi o. Mohidin, I. L R. XI Mad. 827. 

]« Abdul Kadir «. Salims, I. L. R. Vin AIL 140. 
Hamidanxiisu «. Zcdiiruddin, I. L. R. XVII 
Cal. €70. 

3* Kateeram v. Oendhenec, XXII W. R. ITS. 
YamonabAi o. NaraTan, 1, L. B. 1 Bom. 164. 


logeodro Nandiaar, Hurry Poas, L L. B. 
V. Cal. ftOO. 

Brindabun Cbandra v. Chandra Kurmokar, 
I. L. R. XII cal. 140. 

VI B. L. R. 244 (n). 

VI B.L. B. 243. 
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fiQtfirt tliein* votwjthstaQiiliBg no question of proMity 
nias mvoWe4 theFoin. ** 1 tbiuk,” said the Acting Cbinf 
Juntioe on appeaJi, *' that the Court must have jurisdiction 
sojsh suit to declare the marriage void if procured by fraud or 
forae, or celebrated without the coocurrence of the necessary 
panties* or witdioat the formalities necessary to render it a 
bindiag marriage according to Hindu law.” In Paigi v. 
SkeomTain,"^ Straight, J., in delivering the judgipent of the 
Court said — that unless it could be held, that the plaintiff by 
being excluded from caste, on account of having lived and 
eaten with a Muhammadan woman, “ had extinguished his 
ordinary civil rights as a husband to require his wife to 
live with him, or that, in other words, the marriage bad, 
under the Hindu law, thereby been dissolved, he is entitled 
to come into Court to seek tlie relief he asks.” In Dadaji 
Bhikaji V. Rukhmabait^ Finhey, J., held that a suit for the 
consummation of marriage would not lie, and that under 
the Hindu Law such a suit would not be cognizable by 
Civil Courts. This decision was, however, reversed on appeal,'"'^ 
and Sir Charles Sargent after referring to some of the above 
cases, and to the unreported cases of Bapalal v. Bai Ararat,^' 
and Motiram v. Bai Mancha^^' said that they “ can leave no 
doubt that the jurisdiction is well-established, and we therefore 
entirely agree with the remarks of Mr. Justice Melvill in the 
last case, that so long as that jurisdiction is not taken away by 
legislation our Courts have no discretion in the matter.” 

120. The most important restrictions in the jurisdiction 

of the ordinary Civil Courts over civil suits 
ice by ordi- are made by the Acts relating to the revenue 

rent of the agricultural and other 
Irfrc- lands assessed with the Government demand, 
venue-paying lands. The provisions of these Acts are different 

for different Provinces, but they all appear 
to be based on the principle that matters likely to affect the 
liability for, or the amount of, the Government land-revenue 
should lie adjudicated upon by Aevenue Officers who have 
better acquaintance with such matters, and with a procedure 
more elastic and summary than that of the ordinal^ Civil Courts. 
Thus Sec. 241 of the North-Western Provinces Land Revenue 
Act (XIX. of 1873) provides, that “no Civil Courts shall 


>» 1.UB. VIHAll.T#. 

1. E*. R. ZX Bom. UB. 

I. L. R. X Bom. 9PI. 


1876 Bom. P. J. 247, 
187«Bom. P. J. 220. 
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eMneise juriadiietion oTer any of the matters specified in that 
aeetioo,’ end that all such roaUers will be within the cognizanoe 
of Revenue authorities only. 

So also Sec. 93 of the North-Western Provinces Rent Act 
(Xli of 1881) provides that no Courts other than Courts of 
Revenue shall take cognizance of any dispute or matter in 

which any suit of the nature mentioned iq that section* 

» - - - - - - - - 

J The matters specified in Sec. 241 are : — 

(d) Claims by any person to any or the offices mentioned in Sees. 24 and 33, or tio auy 

emolument appertaining to such office, or in respect of any injury causetl by 
his exclusion therefrom ; 

{b) the claim of any person to be settled with, or the validity of auy engagement 
with Government for the payment of revenue, or the amount of revenue, cess 
or rate to be assessetl on any mahal or share of a malial^ under this or any 
other Act for the time l)eing in force ; 

(e ) any claims eonneeted with, or arising out of, any in'ocess enforced on account of 

neglect or refusiil to aec^ept the assessraciit or terms of suh-settlcnicnt in'oposoil 
by the Settlement-Officer ; 

(d) the formation of the record of rights, the pre|ynrat ion, signing or attestation of any 
of the (hxjumenls contained therein, or tue notification of Settlement ; 

(r) the determination of the class of a tenant, or the rent ])ayable l)y him, or the i)eriod 
for which such rent is fixcid under this Act ; 

(/) tile distribution of the land or alhfiment of the revenue of a mahal by partition ’» 
or the determination of the rent to bo |«iid by a eo-sharer for laud held by him 
after the |»artition in the nuihal of .another co-sharer ; 

(!/) any matters providtvl for in Secs. 53 to Cl (both inelusive) relating to the 
S(*ttl(*ment of Land llcvenuewith any of the |)ersfmB having any interest, in land ; 

(//. ) any matters provkUn.! f(»r in Stjes. to Hfi, both inclusive, aiul Sec. 103 relating 
to resumi>tiori of rcnit-froe grunts ; 

(/) claims eonneeted with, or arising out of, the eol lection of revenue ( other than 
claims uruhir S(‘e. 18J1), or any pna’css eiiforewl on ac(tount of an arrear of 
revenue, or on ac-eount of any sum which is by this or any othor^Act realizabh' 
us revenue ; 

{j ) claims to set aside a sah* for urrear of revenue, other than claims under Sec. IBl ; 

(jfr) any matter falling within the jurisdiction of the Court of Wards, or on which the 
jurisdietiori of that (^)urt is actively c.xereisixi, except for the purpose of re- 
covering proiKjrty eommittal by that Court to the charge of the Collector of 
the District. 

k The matters spocifietl in Sec. fill are ; — 

{a) suits for arre^ars of rent, or, whore rent is payable in kind, for the money Cfiuivalent 
of rent, on account of land or on account of any rights of pasturage, forest- 
rights, fisheries ortho like ; 

(//) suits to ejofd a tenant for any act or omission dotrimentul to the land in his occu- 
pation or inconsistent witli the purpose for which the land was let ; 

(/•) suits to cancel a lease for the breach of any condition binding on the tenant, and 
winch by law, cubloui or special agreement, involves the forfeiture of the lease ; 

(vc) suits for c^m|>cnsation for, or to prohibit, any act, omission or breach mentioned 
in clause (2») or clause (t?) ; 

(d) suits for the recovery of any over-fMtyment of rent, or for comp<m9ntion under 
Soc. 48 or 49 ; 

(r) suits for compensation for withholding receipt for rent paid ; 

{f) suits for contesting the exercise of the powers of distress conferred on landholders 
and others hy the said Act, or anything purporting be done in the exerciw* 
of the sakl powers, or for compensation for wrongful acts or omissions of u 
distrainer ; 
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might be brought; and that such suits shall be heard and deter* 
mined in the said Courts of Revenue in the manner provided 
in the said Act, and not otherwise; but that an appeal shall lie 
to the District Judge from the decision of the Collector of the 
District or Assistant Collector of the first class in all the cases 
in which the amount or value of the subject-matter exceeds one 
hundred rupees, or in which the rent payable by tlie tenant has 
been a matter in issue, and has been determined, or in which the 
proprietary title to land has been determined between parties 
making conflicting claims thereto: and that, where the amount 
or value of the subject-matter of the suit exceeds five thousand 
Rupees, the appeal shall lie to the High Court. Sec. 95 of the 
same Act further provides that no Courts other than Courts of 
Revenue shall take cognizance of any dispute or matter in which 
any application of the nature mentioned in that section might 
be made; and such applications shall he heard and determined 
in the said Courts in manner provided in the said Act, atid 
not otherwise.' The case law connected with these Provincial 
Acts is very heavy, questions connected with the various clauses 


Huits l»y lamhardarx for arrears of Government -re vomie. jtayable throupfh them by 
the Vo-slmrerH whom they represent, and for villa^^o t‘x ponses and other dues 
for which the co-sharers may U‘ rosjionsible to the lambnrdar ; 

(A) suits by recorded co-sharers for their renordwl Khare of the ])rofit« of a nuihaK or 
any [tart thereof, after imyment of the (iovernment-revenue and villaj^c- 
ex {tenses, or for a settlement of accounts ; 

( / ) suits by Mu4fidiiu>i, or aasignccs of the Govcrnmcnt-rc venue, for arrears of revenue 
due to them us such ; 

(J) suits by taluqtiki'H and other 8U{x*r it »r pro{)riet(>rs for arrears of revenue due to 
tb(‘m as Kueh ; 

(k) .suits by recorded co-shnrcrs to recover from a recordetl co-sharer who defaults 
arrcai*s of revenue {)aid by them on his account. 

/ The a{>| 'beat ions mentioned in See. 95 are : — 

(a) a{t{>lication to determine the nature nud clas.s of a tenant's tenure, under Sec. 10 ; 

(A) a{»{>lication by a landholder, or his ajrent, to eom{)el a/^afM’art to {)rcxlucc his 
aoc'ounts relating to land ; 

(#) a{)plioati(ui to resume rent-free gi’ants under Sec. iki, or to assess to rent land 
l>reviously helil rent-free ; 

(<i) n{»{)licalion from a landholder to ejt'ct a tenant under See. 35. or to have a notice 
of ejectment issueil and served under Sec. 38 ; 

CO ttpi'Hcatiuns made by a tenant under Sec. 39 ; 

(/) application from a landholder, under Sec. 40, for assistance to eject a tenant ; 

(^) np{>lication from a tenant or landholder to determine the value of any standing 
»'ro|), or ungatheretl pmducta of the earth, belonging to the tenant and being 
on the land at the time of his ejectment, under Sec. 42 ; 

application by a landholder to determine rent payable for land used by a tenant 
for the purpose of tending or gathering in the crop, under Sec. 42 ; 

(») application by a landholder or tenant for assistance in the division or appraisement 
of a standing crop, under Sec. 43 ; 

(J ) application by a landholder or tenant to determine comtienBation for improve- 
ments of land ; 
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and sub-clauses cominpr often before the Allahabad High Court 
for settlement. The High Court heldi for instance, in 7bto 
Ram. V. Har Kishan*^ that a Settlement Officer had no juris- 
diction to settle the question as to whether the defendants were 
not lessees, but mainly inferior proprietors, or to settle about any 
right. In Alahesh Rat v. Ckandar Rai,^ a Full Bench of the 
same High Court held that, a suit by a landlord for a declara- 
tion as to certain land being his sir-land against a tenant in 
occupation thereof would not lie in the Civil Courts; because the 
only object of having such a declaration would be to get the 
Court in a roundabout way to say that the defendant was not 
an occupancy-tenant of the landlord. 

So also Sec. 158 of the Punjab Land Revenue Act XVII of 
1887 enacts that, except as otherwise provided by the said Act, a 
Civil Court shall not have jurisdiction in any matter which the 
Local Government or a Revenue Officer is empowered by the 
said Act to dispose of, or take cognizance of the manner in 
which the Local Government or any Revenue Officer exercises 
any powers vested in it or him by or under the said Act; and 
in particular over any of the matters specified in that section.** 

applicatitui by n lt;iiiuif for Iciive to tlojtttsil rent ; 

(/) a})plication for etihanccment or determination of rent ; 

(w) application for compensation for wron^ul diHjKiRscfwioii ; 

(tO application for the recovery of the occu|>ancy of any land of wliich a tenant haw 
been TVTongfully disi^tosHessed ; 

(o) application for abatement of rent ; 

W application for leases or count cr|)arts, and for the tietennination of the rates of 
rent at which such leases or counterparts arc to be delivered ; 

(. 7 ) application under Sec. 7 to have the holding of an cx-proprictary tenant 
divided off ; 

(r) application under Sec. 22A to survey land ; 

(0 application under Sec, USA to have a notice of relinquishment declared invalid ; 

(t) application to take out of dcix)sit any amount deposited under Sec. 56A. 

M The matters specified in Sec. 158 are : — 

(i) Any ^estion as to the limits of any land which has been defined by a Bcvcnuc- 
Omcer as land to which the said Act does or docs not apply ; 

(ii) any claim to compel the performance of any duties imposed by the said AcX 

or any other enactment for the time being in force on any Kevcnuc-Officcr. 
as such, ; 

(iii) any claim to the office of kanungo, zaildur, inomdar, or village-officer, or in 

respect of any injury caused by exclusion from such office, or to com|>cl 
the performance of the duties or a division of the emoluments thereof ; 

(iv) any notification directing the making or revision of a rcoord-of-rigbts ; 

W the framing of a reoord-of-right or annual record, or the preparation, sign- 
ing, or attestation of any of the documents included in such a rocord ; 

(vi) the correction of any entry in a reoord-of-rights, annual record, or register of 
mutations ; 


L L. R. Tn AU. tM. 
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SHmilarty Sec. 76 of the Ponjab Tenancy Act XVi of 1887 
enacts fliat the applications and the proceedings mentioned 
m that section * snail be disposed of by Revenue Officers as 


(vii) any notification of the undertaking? of the p^eneral re-assessment of a district 
* or tahiil having boon sanctioned by the Oovcmor-Oeneral in OcAincil ; 

(viii) the claim of any pcmni to lx; liable for an assessnKmt of land-revenue or of 
any other revenue a-ssessed under the Act ; 

(ix) the amount of land-n;veiiue to lx; assesscfl on any estate or to he |)aid in respect 
of any holding under the Act : 

(X) thciunount of. or the liability of any }»crson to pay any other revenue to be 
asscsHCNl under the Act. or any cess, charge, or rate to lx; assdRSCfl on an 
estate or holding under tiie Act or any other enactment for the time being 
in force; 

(xi) any claim relating to the allowance to lx* received by a landowner who has 
given ntdiw; of his rtifusal to lx; liable for an assessment, or any claim 
<'onnected with, (»r arising out of. any pnxicedings taken in ocmsecjuence of 
the i-efuHall<»f any ‘|K*rsmi to lx; liable foi an assessment under this Act ; 

(xii) the formation of an estate out of waste-land : 

(xiii) any claim to hold free of revenue any land, mills, fisheries, or natural products 
of land or water ; 

(xiv) any claim connected with, or arising out of. the collection hy the (lovcmmcfnl, 

or the enforcement by the Government of any process foj* the recovery of 
land-revenue or any sum rccovcralfie as an arrear of land-revenue; 

(xv) any claim to set aside, on any groiui<l other than fraud, a sale for the recovery 

an arrear of land-revenuc, or any sum recoverable as an antsar of land- 
revenue; ; 

(xvi) tlu* timount of, or the liability of any person It) pay, any fees, lines, costs, or 

otlicr charges imposed under the Act ; 

(xvii) any claim for partition of an estalo, holding, or tenancy, or any t|ucsliou cou- 
necte<i with, or arising out <)f. proet‘(;dings for partition, not being a question 
as to title in any of the property of which partition is sought ; 

(xviii) ail} (|UCstion Jis to tiie allotment of land on the })artition of an estate, holding, 
or tenancy, or as to the distribution of hind subject by established custom 
to periodical re-distribution, or as to the distribution of land-revenue on 
the partition of an i;st,'ite or holding or on a periotiical re-distribution of 
land, or as to the distribution of rent ou the partition of a tenancy ; 

(xix) any claim to set aside or disturb a division or appraisement of produce con* 

firmed or varied by a Revenue-Officer under the Act ; 

(xx) any question relating to the preparation of a list of village-cesses or the im- 

position by the L^l Gk)ver&ment of conditions on the collection of such 
uenes; 

(xxi) any proceeding under the Act for the commutation of the dnes of a superior 

landowner ; 

(xxii) any claim arising out of the enforcement of an agreement to render public 
serrioe in lieu of paying laud-revenue ; or 

(xfdii) any claim arising out of the liability of au assignee of land-revenue to pay a 
idiare of the cost of collecting or re-assessing such revenue, or arising out 
of the liability of an assignee to ^y out of assi^ed land-revenue, or of a 
person who would be liable lor land-revetrae u it had not been xoleased, 
oomwunded for, or redeemed to pay on the land-revenue for wUoh he 
woiuA but for such r^eaae, oomptwition. or re d e m ption, be liable, such a 
peroentage lor the remuaeratioD ot a xaildar, inamdar. or villageK>fficer as 
may be prescribed by rules for tbe time being in foroe under &e Act. 

H The applications and proceedings specified in Sec. 76 are : — 

(a) Proceedings under Sec. 27 for the adjustment of rents expressed in terms of the 
land-revenue ; 

(^) prooeedings relating to the remission and suspension of rent under Sec. 80 ; 
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such) and no Court shall take cognizance of any dispute or 
matter with respect to whidi any such application or proceed- 
ing may be made or had : and in determining whether a 
dispute or matter is such, it. is the real relief claimed 
in the suit, and not its mere form or any r(?lief that may be asked 
for only incidentally, that is taken into consideration. Thus a 
suit for possession of land on the ground lhat plaintifi is entitled 
to hold it as a tenant with a right of occupancy has been 
held in Nihal Singh v. Kamanr^ to be not a suit to establish 
a claim to a right of occupancy, and therefore cognizable by 
Civil Courts. Mr. Justice Roe, in delivering the judgment of 
the Full Bench, said: — “ It is true that in these cases it is essen- 
tial to the obtaining the relief asked lor, that plaintiff should 
establish Miis claim to a right of occupancy,* but it appears 
to us that this question of title is only raised incidentally. 
The cause of action alleged by plaintiff’ is a being wrongfully 
deprived of, or kept out (d’ the ciiltivaling possession of 
certain lands, and tlie relief In; asks for is a restoration to 
such possession. This is a relief which the Civil Courts alone 


(r) applications under S(' 0 . 43 for tln' (•jectmout of a tenant against whom a docret) 
for an arrear of rent in re.Hpe(’t of liin touancy huM boen pa.sBod and remains 
unsatisfied ; 

(</) applications under S<’c. 4/5. Hub-soo. (6), for th(^ ojeetment of a tenant on whom 
a noti(!(‘ of (‘jrcInuMit lias beon served, and who lias not instituted a suit to 
fontest Ids liability to l)e (‘j(;cted, but lias elaimed compi^nsatioii under Soc. 71 : 

(c) applications under Sec. ,0.T or S»'c. 64 for tlje fixing of the value of a right (d‘ 
o(H’upaiicy ; 

iJ ) upplh'ations und(*r See. 35 or Sec?, 54 by landlords for possoBsioii of land the 
right of occupancy in wliicb luis become (*xtinct; 

(y) proceedings Tinder Cfiajib'rVl with respect to the award of compensation for 
improve men is or disturbance ; 

(h) applications under Sec. 17 witli rt!.sjK*ct to tlio division or appraisement of produce i 

(i) applications under Sec.. 45, sul^.HtJc. (6), for th() ejectment of a tenant on whom 

a notice of cjectmijut lias Ixsen served, and who has not instituted a suit to 
contest his liability to be; ejected, and has not claimed compensation under 
Sec. 71; 

(j) applications for th<’ determination— 

( i ) under Sec. 4‘J of the rent ])ayablo for land occupied by crops nnciii or un- 

gathered at the time of an order being made for the ejectment of a tenanli 
or 

(ii) under Soc. 49 or Sec. 74 of tho value of such crops or of the sum payable to 

tbo tenant fur labour and capital expended by him in preparing land 
for sowing ; 

( i) applications under Sec. 31 by tenants to d^'posit rc'nt ; 

(/) applications under Sec. 36 for service of noticse of relinquishment ; 

(m) applications under See.. 43 for servieje of notice of ejectment; 

(ft) applications under Soc. 53 or Sec. 54 for service of notice of intei.ded transfer 
or of intended foreclosure or c»tber enforijoment of lion. 


35 


im P. NO. 9. 
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can give him.” In Kesar Singh v. Nihal Singh, Rivaz, J., 
in delivering the judgment of the Full Bench, eaid: — '* For the 
purposes of the Act (XVI of 18&7), a tenant who has been dis- 
possessed can, fur the period of one year from the date of his dis- 
possession, claim to be still regarded as a tenant, quoad his land- 
lord, his suit for recovery of possession being cognizable by the 
Revenue Court. If he allows the period of one year to lapse 
without making any claim, he must he taken (sulject to any 
recognized disability) to have relinquished his right to be still 
regarded as a tenant, and his remedy (it such still exists) must 
be sought in the Civil and not in the Revenue Court.” 

The Bombay Revenue Jurisdiction Act X of 1876, provides 
“ that no Civil Court shall exercise jurisdiction as to any of the 
matters specified in Hec. 4 of the Act,® hut that nothing 


« The iiiftttorH in Stir. 1 are : — 

(a) flaitns aptinst relntinir to nrty propiTty nppertaiiiiu" to the office of 

any hrrrditnry ofiirt r appoiiitfl or rtroLrnizt'-l uniltT Jloinhjiy Art No. Ill, 1H74 
or any tdiirr law for tlir tiuiu in furrg, or i>f any utlier village-officer or 

Hrrviiiit, nr 

claimfl t<' jKTforni Mir ilutirs of any such officer or servant, or in respect of any injury 
cnu‘^f'1 )»y rxclu.-inii from .such offic.c <tr service, or 

ftuitH U) net aside <>r avoid any order under t!te s.ariio Act or any other law relating to 
the wniu' Buhjrct ft»r tho time heing in force passetl by Ooveriimont or any 
officer duly auMiorixed in tluvt liehalf, or 

rlaimp aguinpt Govt^mmtmt rrlatinpr to lands held under treaty, or to landt) granted 
or hehl as saraujoin, or on other political tenure®, or to land® declared by 
(ioveriiineut. t)r any offiticr duly authorized in that behalf to bo held for aervico ; 

(/>) objections — 

to the uuioiuit or iucidouco of any uHseflement ef Isud-revouue authorized by 
(lovcriiTncnt, or to the mode of asBenamont, or to tho principle on which 
such assc'ssincnt is fixed, or to tht' validity or ofPoet of tho notification of 
Surv'ey or 8oUloment, or nfany notification dotermining the period of 
B<'ttleinent ; 

(tf) olaiins eoiincH:ted vidth, or arising out of, any prooeodings for the realization of 
land-r('venui>, or the rendering of assistance by Government or any officer duly 
uutburized in that iH'balf to superior holders or iK‘Cupauts for the recovery of 
llu'ir dues from iufi'rior huldtTs or tenants ; 

olaims to set aside, on account of irregularity, mistake, or any other ground, except 
fraud, s.nh's for arrears of laud-revcuuc ; 

(4) olaias against Oovommont-— 

to be entered In the Crrenne Surrey or i^attlemcnt Records or Tillage papers as 
liable for tlic laad-revcauf, or as superior holder, inferior holder, occupant 
or tenant^ or 

(2) to hart any entry made 4ii any record of a Rsvenuo Survey or Settlement, or 

(3) to hove nay such entry either omitted or amended ; 

(«) the distribution of land or fUlotment of land-revenue on partition of any estate 
under Bombay Act IV of 1868, or any other law for the time being in force ; 


>» W r. R. Va u. 



S. lao] COGNIZANCE OF SUITS I!ELATIN(! TO liKVENDE TX liOMV.AV. 275 


shall be held to prevent Civil Courts from entertaining’ suits 
mentioned in Sec. 5 of the Act, or any suits other than suits 
against Government, for possession of any land, being a whole 
survey number or a recognized share of a survey number.’’ 
In the Madras Presidency and the Lower Bengal, the jurisdic- 
tion of the Civil Courts in such cases has not, as a general rule, 
been excluded, but thereare partial restrictions of tlieir jurisdic- 
tion there also. The Act for Becoverv of arrears of Revenue 
in the Madras Presidency thus provides, — “ tluit no Court of 
civil jurhdiction shiill have authority to take into consideration 
or decide any question as to rate of land-revenue p iyahle to 
Government, or as to the amount of assessment fixed, or to be 
hereafter fixed, on the portions of a divided estate.” 

121. The Revenue Courts thus adjudicating on questions of 

a civil nature are for the purposes 
Applicability of the of the rule of rrs judicata treated as 
doctrine of ivs Civil Courts, at least when tlieir proce- 

Revenue Courts. regulated by provisiorjs of, or 

similar to tliose contained in, the Civil 
Procedure Code ; and their decisioin on questions within their 

(/) (.’lainj.s (lovn iinicn/ — 

In ImM Innd wlmlly <»r pui’i iall.y Irnn Irnm |»;iyini‘iil nl’ la)i<I-rr\(‘iiiir 
tn IV(!(*ivn pHyilH'llN cll.'UVfd nil nP j);iy;d>li‘ nut ol’ llji> l.'M id - !’( -N ( -1 1 1 1. •. m 
Inset aside Mny <•(■'<'' nr I'.'it** Jiut linn/<*d by ( Jns miiiKMii iiiid''r i hr |ii i .\ isIdus nf‘ 
any luw Ini’ the lillic ln*iiii; in Inri’n. nr 
ivs|M'ct in^ t Ik* <)(*<*n| lat bin < *1 v\ a^t c *»r \ ;i»*;inl land hi'lnii" 1 1 i j 1 1 > ( h i \ r j i hik-iiI ; 
ig) cluiiiis I’cnrardiii.L!' bniiiidaric^ tivn<| under Ihmi h:iy A«'i \i». I ol I nr :i ny nt her 
law for th<* tinu* ln'inj^ in Inti-r. nr in ■>'•/ u'^idi* any nrd( r pa-'-' d by a cnmpi'tcnl 

ntticcr undi-r an y '-U'*b law with i-n'- nd In bmindary-ina: I.*- : 

« ■ 

except w}u*n any pc/snn claini'. tn bnbl land wlxilJy nr pnri i.illy iM'imiiI Irniu piiy- 
mciit oJ' latid-rt*V(*nin* nn<h'i — 

(h) any cunrtiuiul I'nr i b'* i nji-* Iminy :n I’nrc- l•^|)|"*’>dy cr'-.’ii ■ ii'y an t‘\''niplinn imf 
Ix’fnrc I nc in javni* nl' a n indi \ idna I ni* id' any cla'"* nl' p'M s, iiis. nr r\'pri‘'*^ly 
COllttmiill}' siU'li cX^'nipt inn nil l Ir- '..’rnund nl' il >> bi-i irj; >lin\\ H ’ii :i jti|b!,r ircni’d 

nr nl’ it^ baviiiL’ »’\i>n d Im a ■•jM’<Mli'’d /«tmi nl y' 'ir'' nr 
( '/ ) an instruiiu*ni nr saiiad ^i\< ii b\ . nr l»y nnh'r nl’, i in* t inyrrimr nt' IJnnibay in 
Conned, under ]*»ninbay A< i Nn. II nt iHbib S<*n. |. d. 1. nr I'mnibav A^i 
Xo. VII of IS(;:L Snc. 2. cl. 1. nr 

(J ) any oth(*r writ ten crant by the lbi?i-h fiovcrn/riMii cAprc'-jy crea) inif or con- 
lirniiiiL^ such exempt inn, ni- 

(^) a jud'jfiiicnt by a Court of Jj'iw. nr an ad judicat inn duly pa *•>*<•. I by a cnjnpctc,ni 
nfficer. under Bombay Uc^^ulation .\.VI1 nl’ IS27. (Jbaptci* X. m* under A'*t XI 
nl 18ri2. which ilcclarcs tin* pariiculai’ jirnpcrty in di>pinc in !» • eyempb 
Suits mentioned in See. .*> arc : — 

(a) suits ai'.aiiist Oovcniriient to conit-'i the amount eluimcd, ni’ jiaid iiiid<-r pjnicst 
or recovered, as land-rcvcnuc mi the irrnnnd that Mich anmiini i- in c.xr-c-ir, 
of the amount authorized in that bcbali’ by (Jovcrnrnciii . or iliat -.ucb 
amount ha<b jireviou*" to micIi eJaiin, payment, or reenv cry. been saii'-licd. 
in whoh* or in part, or tliui the plaintiff, or flic [icrsnii wboni li'* rcprc-cut . 
is not the |K*i>^>n lialile for sueli anmunt ; 

( l> ) •%iiit>, }>erwoeii private |iarriu.'' for the jmrpfwe of istabli-^hini' any piivaf' ■ 

althoujrh it may b'j afTt’Ci.cd by any mitry in any l■‘cnrd ni a II* ii-nui 
Survey or Settlement or in any villajfe papets ; 

( c ) suits between superior hoMers or occupants, arui iidcrior lioldiT” or UTia 
regarding the dues claimed or rccoverc<l from fh'* latter. 


»’• An t 
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jurisdiction, constitute res fudicata in regard to the same mat* 
ters even in the ordinary Civil Courts. The Allahabad High 
Court thus held in Amir Singh v. Naimati Prasad,^^ that a 
decision by an Assistant Commissioner or a Revenue Court as 
to the rights of the parties in regard to xYiequantum of the com* 
mon land to wtiich they were entitled, would be res judicata 
in a subsequent suit in a Civil Court on the basis of the same 
riglit. So also the Calcutta High Court observed in Merjah 
Janand v. Krishlo Chunder,^^ that the decision of a Collector 
under Sec. 38 of the Bengal Rent Act (VIII of 1869) 
would be conclusive between the parties in any subsequent 
suit for rent. The same High Court in Qokhul Sana v. 
Jodu Nundun Roy,^ further held that a Revenue Officer had 
power to adjudicate on the question that certain land was 
mat land and liable to pay rent, and therefore his decision 
would be rc.<!yWtca<a as regard.s that point in a subsequent 
Suit in a Civil Court. Pigot and Beverley, J.J., in their 
decision, , referring to Hurri Sunkitr v. Muktaram^ said 
— “ That decision was based on the principle that the decision 
of a Revenue Court on a question of tide is no bar to the trial 
of the same (|ues|,ion by the ordinary Civil Courts. But by 
Soc. l07 of the Bengal Tenancy Act, the Revenue Officer is 
directed to adopt the procedure laid down in the Code of Civil 
Procedure for the trial of suits, and it is provided that his 
decision in every such proceeding shall have the force of a 
decree. It appears to us that these words wore intended to 
invest him for the trial of these disputes with the powers of a 
Civil Court The language of the Act is unfor- 

tunately vague; but wo cannot suppose that if was the inten- 
tion of the IjC'gislature after providing for the trial of disputes 
regarding entries in the record of rights by the Code of Civil 
Procedure and by a special Appellate Court, that such disputes 
should be liable to be re*opened before the ordinary Civil Courts 
ofthe Country.” The Madras High Court has taken a more 
restncteil view of the effect of the judgments of Revenue Courts. 
In Harikn Ramayyar v. Tirtasami^^ the Court held that a 
suit by a tenant for a declaration of the rate at which he was 
entitled to receive a palta for 12S9 t'., was not barred by a prior 
suit by the landlord to enforce the acceptance of a patta for 
1288, Sir Charles Turner, C.J.f and Kernan, J,, further said : 
•'Nor can we hold that a Revenue Court in this Presidency in 
suits for enforcing the acceptance of pattns has, under the Rent 

1 L.R.. IX Ml., I 20 XV. B.L B., 23H. 

I.L R., X ('al.. WT. ! *M.L.R.,VII 
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Act, power to determine title otherwise than incidentally to the 
limited jurisdiction conferred on it. Consequently ft cannot 
be held the matter now in issue, viz, whether the tenant has 
by special contract, a right to hold at privileged rights, has 
been finally decided in that suit.” In Ragaoa v. Rajagopal,^ 
the High Court observed that a Revenue Court having ordered a 
tenant to be ejected under Sec. lOofthe Rent Recovery Acton the 
ground that he had refused to accept a patta as directed by the 
Court; it was held that a suit would not lie in the Civil Court 
to set aside that order. In VenhatacUalapati v. Krishna,^ the 
Madras High Court held that a Revenue Court had power to 
determine the question of title, and its decision as to the 
defendant's liability to accept as tenant a pattn of certain land 
from plaintiff as its owner, in a suit by plaintiff to enforce 
acceptance of the patta for one year, would be res judicata 
as to the defendant’s status of a tenant in a subsequent 
suit in that same Court by the same plaintiff to enforce 
acceptance of a pntfa for another year. It was argued in that 
case, that the decision of a Revenue Court could not operate 
as res judicata in a subsequent suit between the parties, 
inasmuch as it had reference only to the year for which the 
suit was brought, and a Revenue Court could decide a question 
of title only incidentrilly ; and reference whs mnde in support 
of this argument to Harika Ramay\far v, Tirtasamif Chunder 
Cootnar v. Nannee Khanum^^* Debt Pramd v. Jafar 
and Boistub Churn v. Trahee Ram^'^ but Sir Arthur 
Collins, C. J., and Wilkinson, J., said; — None of these 
cases are in point. In these cases it was held that the decision 
of a Revenue Court is no bar to a suit brought in the regular 
Courts. We have not been referred to any case in which it 
has been held that the doctrine of rv.s judicata is not applicable 
to the Revenue Courts.” Since then the High Court has held 
in Oliver v. Markandn;^ and in Oangaraju v. Kondireddi,^ 
that a decision of a Revenue Court is not binding on a Civil 
Court, Muttusami Ayyar and Best, J.J., having in the latter 
case expressed their approval of the principle Laid down in 
Harika Ramayar v# Tiriasami^ and their dissent from that 
laid down in Ragavn v. Rajagopal. 

122. The Small Cause Courts in the Presidency towns 
Small Canse CourtB aro and in the Mofussil are also Civil 

lasire Courts of a peculiar class having a 
rather limited jurisdiction of an ex- 

»* I.L.Rm 1X Mud,. 39. 

ts LL B., Xlll 287. 

» XI B. L. R..434. 

«• I.L.R., III AIL, 40. 


»« XV W. R., 82. 
i’l III. II . I..J., 203. 

»«* I. L, E., XVII Mad., 100. 
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elusive character over certain classes of suits for money 

or movable property, which may be tried summarily, 
and which on that ground are excluded from the juris- 
diction of the ordinary ('ivil Courts. The Provincial Small 
Cause Courts Act (IX of 18h7) thus specifies in the 
schedulep annexed thereto the classes of suits cognizable by 


p The 

( 1 ) 


(«) 

( 10 ) 

(11) 

(lU) 


(13) 


(H) 

(i:>) 

(i«) 

( 18 ) 


(15») 

( 20 ) 

( 21 ) 


( 22 ) 

(23) 

(24) 


cljusseK of suit*, sjiccifieil in tin* schedule arc : — 

A eoiiecriniiLr ;m nci nr onlor j»nr|K»jfiii^^ In In* done or made l»y thefJovernor- 
(icneral m ( 'mined nr a li<M*al (Joverninent. nr liy the Clnvi‘rnor-(ieneral or a 
( Jnvornnr. nr hy «'i Memh('r of Uw* Conned of tlio Cnvernor-t General ni- of the 
(iovernor of Mjidrji^ nr limnhay in hi^j nflicial en])!i,oity. nr eniieerninfi; an act 
imrjioi'tin;: in ho done hy any jierson hy nrd(*r of the (jovernor-Oc'Horal in 
( 'niinoil nr a Local (oivorntneni : 

a suit I'niKjeinin^mn act ])ur])nHinf; to he done hy any |)ersr)n in purHuance of a 
jinlj^'iiuinl nr order of a C-nnil nr of a judicial ollicer acting in the cxceution of 
hi" nliieo ; 

a sail enneernin^r an act nr order purport inff In lie done nr made liy any other 
otlieor of the Covernmoin in his otiieial eafiMeity. oi* liy a (^ouri of Wards, or 
hy :iii nllioer of a Court of Ward." in tin* execution of liis oiliee : 
a suit for tli** possession of iminovahle property, nr for tlie rwnvery of an int(‘rest 
in such iiroperty ; 

a suit for the partition of iminovahle prnpi'riy : 

:i suit hy a mort.L''a;ree of iminovahle prnjierty for the fnnvlosnrc' of the mortgaf?e 
nr for t he Kjd<’ of t he pi’operty, nr hy a innrtjLr.ai^oi’ of immovahle jiroperty for 
the red(*m])tinn of the nii'rlpi.fe ; 

a suit for the ass *vsuieni , enhaneeuK'nt . ahat(‘inent, or apportionment of the rent 
of iininnvjihle jimperty ; 

a suit for tlu' l•('<•overy of r(‘nt. other ilian Imuse-renl. unless the .liidjje of the 
( Jourt tif Small ( Anises has heen ex prt'ssly in\esied hy the Lf»enl ({overnineiit 
willi authority (o exer^’ise |uris«iiet ion with n'speet tli(‘ri‘to: 
a suit eoneerninc' the liahiliiy of land to In* asses..ed to Inml-revemu' : 
a suit to nst rain waste ; 

a ftUit for I he d(*terininat ion or enforeeimuit of any ot her riplil to or intt*rest in 
imniovahh* property ; 

a suit for (he po>S'*ssimi of an heri’ditary oliiee «)r of an int(‘rest in ftUeh an office, 
ineludin^ a suit to establish an exclusive or perioiliesilly reeiirriiii; riirht to 
diseharjtre tin* functions of an office ; 

a suit i.> eid'oree payment ef llu* allow'anee or fc*es respectively called inalikana 
and hnkk. er of eessi*^ or other dues when the eesses or dues are jiayahle to a 
person hy reason of Ins inter(‘st in immovahle property or in an hereditary 
olli<*»‘ er in ii shrine or other reliirious institution ; 
a suit to recover from a person to whom eonn>ensal ion has b(*en ji.aid under the 
Land Aeijuisition Aet. 18*0, the whole m- any jiart of the iioinpensation ; 
n suit for the sjineilie performance or rescission of a contract ; 
a suit for the nv’t itieat ion or eaiieellation of an instrument : 
a suit to tihtain an injunelion : 

a suit relatinij’ to a trust, iueludinir a suit ti> make {;o<hI out of the general estate 
of a deeeasiHl trustee the li»ss oeeasioiu*<l by a breach of trust, and a suit by a 
eo-trustee to i>nt\.ive ajrainst the estate of a ileeease«l trustee a claim for eontri- 
hiitiou : 

a suit foi a declaratory doi’iw. not Uhiip a suit institultnl under See. 288 iw See. 
882 of the C»hle of Civil rroctxlure ; 

A suit iustitutt'^l under Sih'. 288 or Se<*. 882 of the Cotle of (hvil Proetsluix* : 
a suit to set aside an atiaehnient by a Court or a rtwenue-authority. or a sale, 
moripige, lease, or other transfer by a Court or a ivveinie-authority or by a 
puanlian ; 

a Huit for im>|H'rty which the plaintiff has (‘onveycHl while insane; 
a suit to alter or set aside a ileeision. deeive, or onler «»f a Court or of a person 
aetinp in a jmiieinl eufmeity ; 
a suit to eonttjst an award ; 


(25) a suit upon a foie'jrn jud.e-ment as definotl in the Code of Civil Procedure or upon 
a jui4rment obraiiuxl in I'ritish hulia : 

(2(») a suit to eomj>el a refund or iiss«*ts improperly ilistiibuttsl under Section 2115 
the CkkIc of Civil Protxxlure : 
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the ordinary Civil Courts, and lays down that tl»e Cvmrts of 
Small Causes in the Mofussil will take coeuizance of all other 
suits, of which the value does not exceed Rs. 600 (and in case 
of a special order by the Local Government, Rs. 1,000), and 
that the ordinary Civil Courts shall not take cognizance of 


{27) a suit under the Indian Succesaion Act, 18()6, Six*. ;J20 or Soo. 321, or under the 
Probate and Administration Act, 1881, Sec. 13U or St'c. 140, to compel a refund 
by a porson tx» whom an ('xecutor or administrntor hits paid a h'giiey or distri- 
buted assfjty; 

(28) a suit for a le;jf{icy or for the whole or a share of a rosidut^ boquoatln'd by a testa- 

tor, or for the whole or a share of the proi>erty of an intestate; 

(29) a suit — 

(a) lor a dissolution of partiurahip or for the winding-up of the husmesa of a part- 

nerahip after its dissolutittn ; 

(b) for an account of j)artut'rslup-tran8actions ; or 

(<•) for a halancf* of partnership-accoiuit, unless the balnnct' has been struck by the 
parties or their agents ; 

(30) a suit for an account of property and for its due administration under decree ; 

(31) any other suit for tin account, including a suit by a mortgagor, after the mortgagie 

has been satisfied, to reeovt'r surplus collections ri'ceivod by the mortgagee, 
and a suit for the profits of immovable property Is'longing to tho i)laiiitilf 
whieli have Iwen wrongfully ree.eivod by the defendant ; 

(32) ft suit for a 'roneral averaure loss or for salvagi* ; 

(33) ft suit for coin|>(MiHati«ni in re.sjH.*ct of collisitMi In'twccri shi])S ; 

(84) a suit oil ft policy <»f iiisuraueeur for the recovery of any i)rciuium paid under any 
such })olicy ; 

(3C) a suit for coinpensat ion — 

(^) for loss oecasioiK'd by the floath of a person cftuat>l by actionable wrong ; 

(») f or wrongful arre.^t, restraint, or confinement ; 

»r malicious prosecution ; 

(d) for libel ; 

(‘0 for slander ; 

(/) for adultery or R’ductioii ; 

(?) for breacti of contract of Ijetrothal or promise of marriage ; 

(A) for inducing a person to break a contract made with tin; plaintiff ; 

(*■) f' obstruction of an easement or diversion of a wntercourse ; 

U) for illoLnil, improper, or excessive distress or attachment ; 

(*) for imjtroper arrest under (’hapter XX.\.IV\ of the (^)de of (h'vil I’rocedure, or 
in respect of the issue of an injunction \in*ougfully obtained under Cliuptar 
XXX^^ nf tlijil (’ode; or 

(Z) for injury to the person in any case not spocifl<id in tho foregoing sub^lauses of 
this clause ; 

(86) a suit by a Muhammadtin for exigible {mv\ijj(hl) or doforrod (muivnjjal ) dower ; 
(37) a suit for the restitution of oonjugal rights, for the recovery of a wife, for tho 
custody of a minor, f»r for a divorce ; 

(88) a suit relating to maintenance* ; 

(80) a suit for arrears of land-revenue*, village-ex pensoH, or other sums payable to the 
representative of a villag(*-community or to his heir or other successor iu title ; 

(40) a suit for profits jiayabh* by tlie represent ativi.* of n village -comm unity or by his 

heir or other successor in title after payment of laud-rovonue, viUago-oxpensos, 
and other sums ; 

(41) a suit f(jr contribution by a sharer in joint property in respect of a payment 

made by him of money due from a co-sharer, or by a mauagor of joint property, 
or a member of an undivided family, in respect of a payment made by him on 
account of the property or family ; 

( 48 ) a Buitby one of several joint mortgagors of immovable property for oontrihution 
in respect of money paid by him for tho redemption of the mortgaged propisrty ; 

(43) a suit against tho Government t<» recover money paid under protest in satisfac- 

tion of a claim made a revenue-authority on account of an arrear of l^ud- 
revenue or of a demancf recoverable as an arrear of land-revenue ; 

(44) a suit the cognizance whereof by a Ck>urt of timall Cauaes is barred by any enaot- 

ment for the time being in fbree. 
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the suits so coj^nizable by the Small Cause Courts. If a 
certain suit triable by a Small Cause Court is dismissed for 
default, and on account of a change of law ceases to be 
so, and is after that, again taken on the file; it will continue 
to be cognizable by a Small Cause Court, as till restored 
the suit was only in suspense.'^' A suit to enforce payment 
by defendant ol money received by liim as dues from a third 
person, ainl claimed by plaintiff* to be dues payable to 
himself, is cognizahle by a Small Cause Joiirt,^’' Plowden, J., 
in delivering the Court’s judgment in the case cited, observing 
as to Art. of Schedule JJ of the Small Causes Courts 


Act, 1887, that — ‘‘ the Art. as it stands, must be limited 
to suits against the person by whom the dues are payable, 
or his legal representatives, and cannot he extended to suits 
to recover dues which have been paid from the person to whom 
th^ have been wrongfully j)aid.” A suit on the judgment of 
a Foreign Court docs not lie in a Small Cause Court. In the 
earlier case cited, Plowden, J., said — ‘‘ We are unable to agree 
with the view expressed by Mr. Justice Melvill, in I. L, H. VI 
Bom. 292,^*^ that a suit on a foreign judgment is, ‘a claim for 
money due on contracl.’ If it be admitted, that — ‘when a 
Court of coin|)ctent jurisdiction has adjudicated a certain sum 
to be due from one peu’sou to another, u legal obligation arises 
to pay that sum,' it does not, iu our opinion, follow that a suit 
to enforce the obligation involves a chiiiu for money due on 
contract.” A suit for malicious prosecution claiming damages 
in vakeels’ fees and stoppages of business is a claim for compen- 
sation, and tliereiore not C(»gnizable by a Small Cause Court. 
In Wazir Singh v. Ganga Powell, J., in delivering the 

Court’s judgment, said — “ Under tlie new Act, the more general 
term compensation seems expressly intended to include all 
claimi wliether for money as a payment for actual loss in trade 
or other loss caused.” A suit for a declaration that certain pro- 
perty released from attachment on a claim by a third person is 
liable as judgment-debtor’s to attacliment and sale in execution 
of a decree held by plaintiff, or in the alternative for its value, 
IS not cognizable by a Small Cause Court. Where a claim to 
the attached property is disallowed and the property sold in 
execution, and a suit brought for it or its value, the suit will be 
cognizable by a Small Cause Court/* In The Maharaja of 


•• Sant Ram t\ Nilulit, 18 su r. r. So. 53. 
Harnam •. Gadu, P. R. No. 81, 

KaiOiya l4kl «. Alla Ditta, Ittsx P. R. Sa 97, 
Uda lUm r. Dayan, P. R. No. 87. 
Bkafaniabankar r. Puraadri. 


*•* ls80 P. R. No. 

^ BuUan Mabomod o. Kansbi Batn. 1886 P. R. 
No. »1. 

Masta 9 . Radbakisen, 1889 P. R. K& 6. 
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Kashmir v, Fatteh Din,'- Rattiffaii, J., in deliverino- the 
Ju<lgment of the Court, said— “We do not think the ' mere 
existence of an agreement, if the suit is one for rent, would 
give the Small Cause Court jurisdiction, wliich it would not 
otherwise possess, Rent is ordinarily payable under an agreement, 
and ha<^ the Legislature intended to allow the ]urisdiction of 
Small Cause Courts to he affected bv such a circumstance, we 
should have e.\|)ccted it to have iutlicatrd its meaning by 

adding a proviso under Art. 8 of the second Schedule to that 
effect. 


^ - 

of higher "rndos of 

courts over certain 
suits and Chvil pro- 
ceedings. 


12o. iSiniilarly on the orouia] of tlie importiiiice or coni- 

Kspocial jurisflictioii of ciKj iiiri(‘s in certain suits and 

proceedintrs, the jurisdiction in their case is 
restricted to the higher grades of Civil 
Courts. Thus Sec. 539 of the Civil Pro- 
cedure Code provides that a suit of the sort 
mentioned in that section, and relating to the administration of 
the trust projierty, can be Instituted only in a High Court or 
District Court, within the local limits of \vh<»se jurisdiction the 
whole or any j)art of the property may he situate. In fact, 
miscellaneous proceedings unconnected with suits are cogniza- 
hlo in the Ih'esidcncy towns by the High Courts, and outside 
thereof generally by the District Judge, who is usually the 
.ludge of the princi])al Civil Court of Original Jurisdictimi. In 
some cases the Subordinate Judge or some other Judicial Officer 
is empowered to dispose of them oti a reference thereof to him 
by the District Judge liaving Jurisdiction. Thus Sec. 26 of the 
Succession Certificates Act, 18?9, provides that the Local Gov- 
ernment may invest any Court inferior in graile to a District 
Court, with the functions of a District Court under the Act, 
and that every Court so invested shall, within the local limits 
of its jurisdiction, have concurrent jurisdiction with the Dis- 
trict Court in the exercise of all tlie powers conferred by 
the Act upon the District Court. So also Bengal, North- 
Western Provinces and Assam Civil Courts Act provides^' 
that—'' the High Court may, by general or special order, autho- 
rize any Sul)ordinate Judge or Munsiftotake cognizance* of, 
or any District Judge to transfer to a Subordinate Judge or 
M unsif under his administrative control, any of the — 

(u) proceedings under Bengal Regulation V, 1799 (to 
limit the interference of the Zillah and City Courts 


19-»8 r». R. No. 164 . 
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I 


» Act Xu. XII of 1687. 
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of Dewany Adawlut iii the execution of wills and 
administration to the estates of persons dying 
intestate) ; 

(d) proceedings under the Indian Succession Act, 1865, and 

the Probate and Administration Act, 1881, which 
cannot be disposed of by District Delegates ; and 

(e) references by Collectors under Sec. 822C. of the Code 

of Civil Procedure. 


In Punjab, the Division Court is the District Court for 
all districts comprised in the Division for the purposes of the 
Indian Divorce Act, and may be declared to be so by the Local 
Government for any other purposes.^'^ 


The question of jurisdiction in Miscellaneous proceedings 
is for the purposes of res judicata of particular importance 
in cases in which a judgment in rein can he passed and 
meution of which will be made in chapter VIII. Here a 
reference may be made only to the jurisdiction in such cases. 
The Presidency High Courts have under their respective 
Charters full jurisdiction “in relation to the granting of pro- 
bates of last wills and testaments and letters of administration 


of the goods, chattels, credits, and all other effects whatsoever 
of persons dying whether witliiu or without the Presidency; 
as well as in matters matrimonial between British subjects 
professing the Christian religion.” .Similar powers are vested 
in and exercised by the North-Western Provinces High Court, 
and the highest Courts in other provinces invested with the 
functions ol the High Courts; the probates and letters of 
administration granted by the High Courts or by the Chief 
Court of the Punjab or by the Recorder of Rangoon, having 
effect throughout the whole of British India. The Indian 
Succession Act, 1865, and the Probate and Administra- 


tion Act, 1881, also provide, in general words that — ‘‘the 
District Judge shall have jurisdiction in granting and 
revoking probates and letters of administration in all 


cases within his district;”*’ tliough the probates and 
letters of administration granted by tliem have effect only 
in the Province in which the Court granting them is situate. 
District Courts also have jurisdiction in matrimonial matters 
over Christians even under the Indian Divorce Act, 1869, the 


M See. :I3, Act XV U1 of 1884. 
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Native Converts’ Marriage Dissolution Act, 1866, and The 
Indian Christian Marriage Act, 1672. Admiralty jurisdiction is 
vested in the High Courts by Letters Patent under which they 
have been established, and to a limited extent in other Courts, 
under Secs. 12 and 13 Viet. c. 96, and 23 and 24 Viet. c. 88. 
Similarly the Insolvency Jurisdiction of the High Courts, is 
derived from 11 and 12 Viet. c. 21, and their respective Letters 
Patent. Such insolvency jurisdiction, as can be exercised by the 
Mofussil Courts, is regulated by Chapter XX of the Code of 
Civil Procedure, Act XIV of 1882, under which all applications 
are to be made to the District Court ; though it may transfer any 
of them to any other Court invested by the Local Government 
with the powers of a District Court; a Court so invested 
having jurisdiction to entertain an application only when made 
by any person who has been arrested or imprisoned, or against 
whose properly an order of attachment has been made, in execu- 
tion of a decree for money passed by that Court. 


124, It is a peculiarity of the judicial system of British 

India, that throughout the country there are 
Pecuniary limitations Qom-ts of different grades having jurisdic- 

'' tlou in suits or different amounts, in certain 

prescribed local areas; and this peculiarity, 
as pointed out by Sir Barnes Peacock in Edun v. Bcchnnt"^ is 
of particular importance in the application of the doctrine of 
res judicata. In determining whetlier any Court has jurisdic- 
tion over any particular suit, regard, therefore, must be had 
not only to the nature of the suit, but also to the pecuniary 
extent of the Court’s jurisdiction. Elaborate rules are laid down 
for the determination of that jurisdiction in the various Acts under 
which the Courts are constituted or by which their procedure is 
prescribed and regulated ; and the case-law relating to the 
valuation of claims is also very heavy. The pecuniary limita- 
tions of the jurisdiction of different grades of Civil Courts present 
great variations in the several Provinces. As a general rule, 
the jurisdiction of a District Judge or Subordinate Judge (and 
in the so-called non- Regulation Provinces, of a Deputy Com- 
missioner) extends to all original suits. In the Territories 
administered by the Lieutenant-Governors of Bengal and of the 
North-Western Provinces and by the Chief Commissioner of 
Assam*“ (except Jhansi Division and the other parts not subject 
to the ordinary Civil Jurisdiction of the High Courts*'-*), tlie 


*• See. 360, Act XI7 e( 18M. 
VIU W. a. 176. 
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V 

jurisdiction of a Munsif extends to all the suits of which the 
value does not exceed one thousand rupees or (if specially 
authorized by the Local Government) two thousand rupees.^® 
Similarly in the Madras Presidency the jurisdiction of a Dis- 
trict Munsif extends to all civil suits and proceedings, of whicli 
the amount or value of the subject-matter does not exceed 
two thousand five hundred rupties.'^' In the Bomliay Presi- 
dency the corresponding officers are designated Subordinate 
Judges of the second class, and their jurisdiction extends to 
all original suits and proceedings of a civil nature wherein the 
subject-matter does not exceed iu amnuiit or value five thou- 
sand rupees,^'-' an Assistant Judge being competent to try all 
suits of which the sulject-matter iloes not amount to ten thou- 
sand rupees in amount or value and such miscellaneous appli- 
cations, not being of the nature of appeals, as are referred to 
him by the District Judge to whom he is subordinate,^^ In 
()udc» the jurisdiction of i Subordinate Judge extends to 
ten thousand rupees, and the jurisdiction oi a Munsif to five 
hundred rupees, and if specially empowered by the Local 
Government to one lhou-.and rupees. In the Punjab, Act 
XVIIl of 1884 leaves the pecuniary limits of the jurisdiction 
of a Subordinate Judge and a Munsif to be determined by 
the Local Government and the Chief Court respectively as they 
may think fit, provided only that iu the case of the latter the 
jurisdiction shall not extend to suits the value ol which exceeds 
one thousand rupees. 

125. The Civil Procedure ('ode ajipears to prescribe 

a minimum pecuniary limit of the 
jurisdiction of tlie Civil Courts. Soc. 15 
of the Code lays down that every suit 
shall he instituted in the Court of the lowest grade com- 
petent to try it, and the same was enacted by Sec. 0 of the 
Civil Procedure Code of 1859. Sec. 12 of the Madras 
Civil Courts Act expressly provides that the jurisdiction 
of a District Judge or a Subordinate Judge extends to all 
original suits and proceedings of a civil nature, subject to 
t/ie rules contained in the Code of Civil Procedure. Sec, 18 
of the Bengal, North-Western Provinces, and Assam Civil 
Courts Act, 1887, still more specifically, like Sec. 19 of 
the Civil Court Act, 1871, provides that— “the jurisdic- 
tion of a District Judge or Subordinate Judge extends, 


»o 8oe. IW. Act MI of 1387. 
a«c. 12, Act IU of 1873. 
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subject to the provisions of Sec. 15, to all original suits.” 
The Calcutta High Court held, in Russick Chundcr v. 
Ram Lall/’’ and in Sufeeootlak w Return Bibae,^^ that Sec. C 
of the Code of 1859, even taken with Sec. 19 of the Civil 
Courts, 1871, was not intended to take away jurisdiction 
from any Court of a general jurisdiction. With reference 
to Sec. !•') of the present Code, it has been held by a Full 
Bench of Allahabad High Court in Nidhi Lot v. Mnzhar 
that it is merely directory, and does not oust the 
jurisdiction of the District Judge or Subordinate Judge. 
Mr. Justice Oldfield said — “that the provision in Sec, 15 
is one entirely of procedure as distinct from jurisdiction 
and Mr. Justice Duthoit said — “ the decree in a suit cog- 
nizable by a Munsil would not, in iny judgment, be liable 
to be reversed in appeal for want of jurisdiction in the 
Subordinate J iidge : for the jurisdiction was there, thoughit 
ought not to have been exercised. And this view of the 
matter is, I think, consistent with the received canon of 
construction, that unless the liCgislature causes negative 
words, 01 words showing an intention to treat the observ- 
ance of a rule of procedure as essential, the rule will ordi- 
narily be treated as a direction only.” The leading 
decision in the case was delivered by Mahmood, J., 
who after referring to Secs. 13 and 15 of Act XVI of 
]«G8 said: — ‘‘ Sec. 1.5 says, ‘Subordinate Judges are 
empowered to try all original suits cognizable by the Civil 
Courts, of which the subject-matter exceeds in amount or 
value Rs, 1,000, and (if the District Judge shall have 
referred them under the Code of Civil Frocedure) suits of 
which the subject-matter is of any less amount or value.’ 
These two sectio'.is leave no doubt that at the time when 
Act XVI of 1808 was passed, the Legislature intended that 
the jurisdiction of the Subordinate Judge should begin 
where that of the A'l iinsif ceased. . . . This conclusion 

is supported by the terms of Sec. 10, which .says — 

‘ The Local Government may inve.st any Subordinate 
Judge with the powers of a Munsif under Sec. 13, and 
may define and from time to time vary the local limits 
within which such powers are to bo exercised.’ .... 
Now itseemsto me that in Sec. 19 (.Act VI of 1871) the most 
important word is ‘ flf/ ’ in the phrase ‘ all original suits’; 


s< xxn \v. R. »)i. 


.XXV \V. R. 3JU. 


I. L. B. ?I1 All. 230. 



286 NO MINIMUM LIMIT OF PECUNIARY JURISDICTION. 


[s.ias. 


and reading that section with Sec. 20, it is perfectly clear 
that the object oft be two sections was to create a jurisdic- 
tion in a Subordinate Judge concurrent with a Munsif in 
suits up to Rs. 1,000 in value, but not concurrent in suits 
of value beyond Rs. 1,000. Tlii.s was a distinct alteration of 
the law, and it is important to notice that the rule contained 
in Sec. 10 of Act XVI of 1868 has not been reproduced in 
Act VI of 1871. An important part of the argument of the 
learned pleader for the appellant related to the effect of the 
words in Sec. 19 of the present Act, — * subject to the pro- 
visions in the Code of Civil Procedure, Sec.Q.’ . . . . 

I am of opinion that * competent’ means ‘ having jurisdiction' 
— that is, with reference to the pecuniary value and nature 

of the suits which the Court has power to try 

The Goori comjietent — that is, having jurisdiction — to try the 
suit may be of more than one grade, because the whole object 
of the section is to provide that the suit should be instituted 
in the Court of the lowest grade — a phrase which would not 
have been employed if there were not a higher Court pos- 
sessing jurisdiction to try the suit; in other words, if the 
jurisdiction were possessed by only one Court. Now, as to 
Sec. 25. The section undoubtedly enables the High Court 
or the District Court to transfer a case of less value than 
Rs. 1,000 from the Court of a Munsif to that of a 
Subordinate Judge who would be competent — that is, w'ould 
have jurisdiction — to try the suit. It is not that 
the Act of transferring a suit confers jurisdiction; 
but the existence of jurisdiction with reference to the 
nature and value of the suit is a condition precedent to 
the exercise of the power of transfer. If any other view 
were to be taken of the section, it would follow that the High 
Court or the District Court could transfer a suit of higher 
value than Rs. 1,000, from the Court of a Subordinate Judge 
to that of a Munsif. This of course cannot be done, and 
the reason is that theMunsif’s Court is not competent — that 
is, has no jurisdiction — to try suits of higher value than 
Rs. 1,000. From this reasoning it follows that on 
the one hand Sec. 15 of the Civil Procedure Code itself 
contemplates no disturbance of jurisdiction as provided 
by the Civil Courts Act ; and on the other hand, its 
provisions, both in Sec. 15 and Sec. 25, proceed upon 
the implied ground that, whilst the Munsif 's Court has 
no jurisdiction in suits of higher value than Rs. 1,000» 
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* the jurisdiction of a District Judge extends 

to all original suits cognizable by the Civil Courts’. . . . 
My own view is that Sec. 19 of Act VI of 1871 refers to the 
Civil Procedure Code merely as a matter of convenience. 
Sec. 15 of the Civil Procedure Code is a rule of pro- 
cedure, not of jurisdiction ; and whilst it lays down that 
a suit shall be instituted in the Court of the lowest grade, 
it does not oust the jurisdiction of any Court of a higher 
grade. In order to fortify his argument the learned Pandit 
called our attention to Sec. 57, cl. (r/) of the Civil Pro- 
cedure Code, which lays down that the plaint .shall be 
returned to be presented to the proper Court, ‘if a suit 
has been instituted in a Court whose grade is lower or 
higher than that of the Court competent to try it, where 
such Court exists, or where no option as to the selection 
of a Court is allowed by law.’ 'I he provision is no doubt 
imperative, but it is merely a matter of procedure, and 
does not affect the question of jurisdiction. It simply 
repeats in another form the rule contained in Sec. 15 of 
the Code. The learned Pandit, however, contends that 
the language of the clause goes to show that there is only 
one Court compeumt — tliat is, which has jurisdiction— to 
try the suit. The contention, though plausible, has no 
real force, because, in tlie first place, the section is not 
referred to in Sec. 39 of the Civil Courts Act ; in the 
second place, it cannot be read irrespective of Sec. 16 
of the Civil Procedure Code, and bearing this in mind, 
there can be no doubt tliat the clause is only a rule of 
procedure and does not affect the question of jurisdiction.” 
In Krishnasami v. Kanakasabai,^^ Sir Arthur Collins, C.J., 
and Shephard, J., also incidentally expressed an opinion 
in favor of the view that See. 15 had merely enacted a rule 
of procedure and did not oust the jurisdiction of the 
superior Courts. A similar view has sometimes been taken in 
£ngland^“ and the United States of enactments providing 
a minimum limit of pecuniary jurisdiction. It is held that 
in such cases there is no want of power, because the greater 
always includes the less. The contrary, however, has also 
been held in some of the States.'^*’ 

I L. R.. XIV Mad. 183. Croppor r. Com.. 2 fiob. 842. 

6« prigg 0 . AdftzxxH, ^ Salk. 674. Muore r. Town Council of Kdgoffold, 32 

** Emerj r. Nolaon, 9 Borg, and R. 13. Rep. 498. 

Scott r. Moore. 98 Am. Doc. 5 h 1. Derby v. Stevens, 64 t 'al. 287. 

Raymond v. Hinkson, 16 Mich. 113. lijman v. Coleman, 16 Am. St. Rop. lift* 

Smith V. Knowlton. 11 X. U. 
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The jurisdiction of a suit is determined by its 

Pecuniary jurisdiction Value as given in the plaint though, as 

18 determined by itma- observed by bir Iticliard Couch, C . J.j 

value given in the in delivering!; the judgment of the Cal- 

cutta High Court in Bonomally w Cfvnp^ 

the plaintiff cannot “give jurisdiction, merely by 

adding to his claim sums which he could not under any 

circumstances be entitled to recover,’’ In Lakshman Bliaf- 

kar V. Baba/i Bhafknr^^ - West, J., said — “ If a plaintiff by a 

very natural mistake, estimates the value of what he claims 

somewhat higher than a third party would do, and thus 

raises it to a sum whicli gives the Subordinate Judge, 

First Class, exclusive jurisdiction, the mere fact that after 

•» 

an invesfigation, the Court does not award so much as 
Rs. r),UOO or its value i? not at all conclusive that the §iiit 
was brought in the wrong Court. This point in another 
aspect was recently considered by the present Bench, and 
the conclusion arriveil at was tliat a bond fnh error of this 
kind did not make a jiarticiilar mode of procedure based 
on it illegal. What primd facie, determines the jurisdiction 
is the claim, or subject-matter of the claim, as estimated 
by the plaintift', and this determination havinu given the 
jurisdiction, the jiirisdiciion itself continues whatever the 
event of the suit, unless a diflerent priiicijile conies into 
operation to prevent sneh a result or to make the proceed- 
ings from tlie first abortive. I his principle is that the 
jurisdiction of the Court jiroperly having cognizance of the 
cause is not to be ousted by nnwariantable additions to the 
claim. In tlie case of Nanda Kumar v. Ishan C/tandraf'' 
Sir 11. Peacock, C. J., says — ‘The Small Cause Court 
cannot be ousted of its jiirisdiciion merely liy asking for 
an alternative relief to whicli the plaintiff is not entitled,’ 
(that the defendant may be ordered to fill up the excavation 
at once). Neither by analogy ought the Court of minor 
jurisdiction to be deprived of its cognizance of a cause by 
the addition of claims which cannot be sustained and which 
there is no reasonable ground for I'xpccting to sustain. 
An exaggerated claim tints brought for the purpose of 
getting a trial in .i different Court from the one intended 
by the Ijcgislature is substantially a fraud upon the law', 
and must be rejected, whether it arises from mere reck- 
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lessness or from an artful design to get the adjudication of 
one J udge instead of that of another.” In MahaUr Singh v. 
JBehari Lal,^* Sir John Edge, C. J., and Knox, J., expressed 
their approval of and concurrence with the rule and its 
^alification as laid down by the Bombay High Court. 
That decision was distinguished in Damodhar v. Trim- 
bak,^^ as having proceeded on Sec. 25 Act XIV of 1869, 
the language of which differed from that of Sec. 5 of Act 
XI of 1865, under which latter a Court of Small Causes had 
jurisdiction in suits, ** when the debt, damage, or demand 
does not exceed in amount or value the sum of 6ve hun- 
dred rupees and with reference to which the High Court 
held, t^t a claim even when ‘recklessly over-valued at 
above Rs. 500, and decreed to the extent of Rs. 441, would 
not be cognizable by a Court of Small Causes. Both the 
main rules are recognized and acted upon by the Courts 
ill the United States also. There, the rule has been 
thus stated by the Texas Supreme Court — “Jurisdiction so 
far as matter or amount in value is concerned, must be 
determined by the petition, and the question is concluded by 
its averments in so far as they relate facts in relation to the 
thing in controversy, unless it otherwise appears that an 
attempt has been made to confer jurisdiction by averments 
improperly and fraudulently made. In actions sounding in 
damages, the amount of damages claimed, and not the amount 
of the verdict, determines jurisdiction, lii actions ex contractu, 
theamuunt claimed determines jurisdiction, if it is not made to 
ap|)ear that a fraud upon jurisdiction has been attempted by 
improper averments in the petition.”'’" In other States also, 
it has been repeatedly held that if the claim is stated erro- 
neously and fraudulently in order to give jurisdiction to a 
Court, it should be dismissed by that Court as beyond juris- 
diction.”^ The North Carolina Suprenie Court has held the 
same,”^ and Mr. Hawes says — “that in North Carolina it is 
held, that the demand of the amount necessary to give 
jurisdiction should be made in good faith, and that a 
verdict for a smaller amount is primd facie evidence of an 
intention to evade the question of jurisdiction.” In Fix 
v. Sissung,'’^ the facts showed that the value alleged in the 
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declaration was made in bad faith, and was a fraud upon 
the Court, and the Michigan Supreme Court held that value 
would not give jurisdiction, Champlin,C. J., observing — “that 
while values of property (le|)i iitl in a laige measure, upon 
ofunioii, and tliis Court, when the value is near the limit, 
will not declare in all cases a want of jurisdiction, if in good 
faith the declaration alleges the value within the jurisdiction 
of the Circuit Court, nevertheless it will not hold that jurisdic- 
tion is obtained when the fraud ii|K)n the Court is apparent, 
as it is in this case.” In Rockwell v. Peritie,^' the claim 
was for one hundred dollars (the maximum limit of the 
Court’s jurisdiction) and over, and the judgment, which 
was for sixty dollars only, was held by the New York 
Supreme Court to be not void, the words ‘and over’ being 
said to be ‘ meaningless as, &c.’ 

127. If the sum claimed by tlie plaintiff is within 

the jurisdiction of a Court, the suit 
will be cognizable by the Court, even 
if that sum is due in respect of a bond, 
the total amount remaining due on 
account of which is beyond its juris- 
diction;'- or is due in respect of rent , 
and the total amount payable under the lease is in excess of 
the jurisdiction j"' or for damages arising from the resale of 
goods, though the original contract was for a sum beyond 
jurisdiction.'^ In McV'eif JohusoUf'^ the Supirme • oiirt of 
!■)« a observed, that — “it is the amount iu controversy, and 
not the items or niiitteis out of which tlie claim arises, which 
confers or defeats jurisdiclicu, and that is to be determined by 
the sum which may he recovered iu the action.’’ It has been 
repeatedly held that in suits lor torts, tlie jurisdiction is deter- 
mined by the amount of damages claimed and not by the 
amount of damages suffered,'*' and that in a suit on a bond, 
the amount claimed and not the penalty fixed In the bond 
will determine jurisdiction. ■ 

Nor does it aft'ect the iurisdiction ol the Court over a 
suit for an amount, not exceeding the limit of its juris- 
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diction, that the claim is in respect of a debt, which as it 
originally stood was beyond the jurisdiction of the Court, 
or for the balance of an account involving items exceeding 
that limit. Sir Richard Couch, ('. J., said — “the cases 
of Woodhams v.Newmari^^ and Berwick v. Capper,'"^ decide 
that a plaintiff' cannot treat a counter-claim of the defend- 
ant, as a payment in reduction of the plaintiff’s demand, 
without an assent on the part of the defendant; but if the 
parties have reduced the amount by payments, or by 
settling and ascertaining a balance, so as to bring it 
within the limit, the f'ourt has jurisdiction to try 
the case.” In Joseph v. Henrif^" the defendant’s wife 
having accepted two bills of excliange, amounting together 
to above £20, the plaintiff’ as imlorsee, levied a plaint 
in the County Court of S. for the sum of about £5, the 
balance alleged to be due. I he drawer of the bill induced 
the defendant’s wife, in his absence, to deposit with him 


some articles of jewelry belonging to the defendant which 
were handed by him to the plaintiff. The plaintiff sold 
these articles, and treated the proceeds of the sale as part- 
payment. Upon the hearing of tlie plaint, the defendant 
produced evidence to show tlial liis wife had no authorilv 
to accept the bills, or to deliver tiie articles in question to 
the drawer of th<- bills, and conteniled that the plaintiH' 


had, therefore, no right to 


sell the jewelry, or appropriate 


the proceeds of the sale as a part payment of the hills; and, 
therefore, that, as the demand originally exceeded .£2(), 


the .lodge of the (,'nunty Court had no jurisdiction. The 
.Judge, however, gave a verdict in tiivor of the plaintiff 
for the balance claimed, on the ground that the articles 


given were in ; ari payment It was admitted 

that the County Court had jurisdiction, if the defendant 
had assented to the goods being appropriated in the way 
the plaintiff sought to establish, but it was contended that 
there was no such assent shown, but, on the contrary, the 
defendant throughout rejtudiated the right of the plaintiff 
to do .so. Coleridge, ,1., in giving judgment .said,— “ The 
Judge has arrived at a conclusion of fact, if we understaml 
him as stating that he considered the defendant to have 
conferred the power of sale and appropriation of the 
proceeds on the plaintiff, which woidd certainly give liim 
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jurisdiction.” In the United States also, it appears to be settled 
tbaft though the jurisdiction of a Court is limited to a certain sum, 
and the original indebtedness sued upon exceeds that amount, 
still, ^e jurisdiction of the Court is not ousted if the original 
sum has been reduced below the jurisdictional limits by bond fide 
credits.*®' The jurisdiction is ousted, however, if the credits are 
feigned.*' On a similar principle, “ the amount of an open 
account,” says Mr. Hawes, “ is the amount of the debit-side, but 
if the account is settled, the balance is the debit-side and 
determines jurisdiction.” 

128. When a Court has once acquired jurisdiction of 

a suit, the nature of evidence produced 
Amount proved and support of it, and the amount proved 

"" or decreed are not material, and cannot 
oust that jurisdiction. It was accord- 
ingly held in Sikur Chund v. Soaring that it was 

the bond fide amount of the claim, and not the amount 
decreed that determined the jurisdiction. In Hazara 
Singh V. Lai Singht'^^ a suit was instituted in a Court 
having jurisdiction up to R.s. 500, for redemption of certain 
mortgaged property, on payment of Rs. 43 or such other 
sum as the Court may determine, and the Court decreed 
redemption on payment of Rs. 63. The defendant appealed 
to the District Judge on the ground that he was entitled 
to Rs. 681, and the Judge held, that Rs. 136 were payable, 
but he could not pass a decree for redemption on payment 
of that amount, as his jurisdiction as an Appellate Court 
was limited to Rs. 100. Sir Meredyth Plowden, said, in 
delivering the judgment of the Chief Court on appeal — 
"that upon the amended plaint, it could not be affirmed 
that the value of the suit does not exceed Rs. 100, and 
that the jurisdiction is to be determined with reference to 
the claim made, and not to the decision upon the claim ; 
and that when once the appeal has been properly instituted 
in the Divisional Court, it is immaterial that, that Court 
finds less than Rs. 100 to be due; and the finding does not 
oust its jurisdiction.” This rule is of quite a general ap- 
plication. Thus speaking of the practice of the American 
Courts, Mr. Hawes says,— "that the criterion of jurisdic- 
tion is the amount of the matter in demand, as distinguished 

• t Hiinoia r. Ntoholion, 1 So«m. 674. PtHtlBS •. Rioh, U Yt. 96. 

Dil&rd 9. Noel. S Ark 449. •• Todd •. eateo, 10 W. Va. 461. 
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from the amount recovered.®® The learned Editors of the 
American State ^|:mrto say ;8r *« Generally speaking, it is the 
amount of the plaintiff’s claim, as shown by his complaint or by 
the summons, which determines the Court’s jurisdiction. It is 
almost universally maintained that the amount claimed by the 
plaintiff in the ad damnun clause of his declaration, petition 
or complaint, or that named in the summons, determines the 
question of the jurisdiction of a Court to entertain an original 
proceeding, and not the value of the property involved in 
the controversy, as established by the evidence at the 
trial, nor the amount found by the jury or finally recovered. 
This rule is equally applicable to actions commenced in 
inferior or superior Courts, at law or in equity, in 
actions ex contractu or ex delicto. From the host of autho- 
rities in which this doctrine has been sustained, the following 
may be cited : Skinner v. Bailey Peter v. Scftlosser Scott 
V. Moore Vineyard v. Lynch Qiles v. Spinks Ashnelot 

Bank V. Pearson Inhahitants of Township v* TFetV;®* 

Pate V. Shafer Guard v. Girelv Chilley v. Laybrook 
Lajferty v. Day Cole v. Haye.<t McVeij v. Johnson;"*^ 
Cavender v. Ward f Derby v. Stevens Penny becker v. Mc~ 
Dougal f Solomon v. Reese f Cilley v. Van Patten f 
Miles V. Couchman f Singleton v. Madison Abney, Lou^ 
^ Co, V. Whitted Tyler Cotton Press Co. v. Chevalier ;» 
Block V. Fontenot;'^' Zuberhier v. Morse;" Little v. State 
Me Quade v. O'Neil Clay v. Barlow Merrills. Butler 
Stephen v. Eiseman Fenn v. Harrington.'’’ 

129. Nor can the nature of the defendant’s plea 

affect the jurisdiction acquired by a 
Nature of the defence Court over the plaintiff’s claim. In 
or of defeud»it’s Qobind Singh v. Kallu,'" the suit was 
jot affect pQf possession ol certain mortgaged 
land on the ground that the mortgage- 


•* Haw. Jur. 9). 

•' 21 ijn. Bt. Bep. S17 
n 7 Oonn. 426. 

•• 81 Pa. Bk 432. 

*0 26 Am. I>«i. 961. 

86 Mo. 684. 

9 t 64 Qa. a05. 

14 Qimy, 421. 

^ 9 Ind. 884. 

18 Ind. 173. 

»« 16 Izxd. 401. 

VI 6 Ind. 885. 

M 7 Ark. 258. 

•» 78 Mo. 588. 

75 Iowa, 165 
86 S. C. 470. 
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ft 48 Cal. 160. 

4 34 Cal. 28. 

^ C8 Mich. 80. 
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fo 35 La. Ann. 965. 
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debt bad been satisfied from its profits. The defendants 
questioned the plaintiff’s proprietary title, and Mr. Justice 
Straight, in delivering the judgment of the High Court, 
said, — “We do not think that thecharacter or nature of the 
subject-matter of the plaintiflf’s claim was thereby altered; 
it continues in its original shape so far as he is concerned, 
nor is the complexion of it entirely changed because the 
defendants put forward certain grounds of defence which, 
if well-founded, must defeat his right to redeem.” That 
decision was followed by the same Judges in Bahadur v, 
Nawab Jnn,''^ the claim in which was based on similar facts. 


In Cfiandu v. Kombi,~" the suit was for the possession of 
certain land, valued so as to he within the District Munsif’s 
jurisdiction, and the defendant pleaded that he held a 
mortgage for Its. over the land, and contended that 

therefore the iVJunsif’s (h)urt had no jurisdiction, but the 
Madras lligli Court over-ruled the contention, and said — 
“ If a plaintifl was hound to value the subjc(!t-matter accord- 
ing to the amount specified in mortgages produced by 
the defendant, whether he admitted them or not, tlie 
result would be to give tlie defendai t the selection of Ihe 
Court in which the suit should he brought, if he 
chose to set up unfounded claims on invalid kanams." 
In Mai \. Mhora, ' Plowden, J., in delivering the 

judgment of a Divisional Bench of the Panjab Chief Court 
said Plaintiff sued for redemption of mortgage of cer- 
tain land, alleging the amount of the mortgage-debt to be 
lls. duo. The defendant jdeaded that the mortgage-debt 
was Ks. 3,000 — .... We are of opinion that the 
value of the suit is not altered by the plea of the defend- 
ant, whether that plea he true or false — The 

question whether the debt is more than Rs. 300 is only 
indirectly in issue in the suit. The value of the suit is 
only Rs. 300. The decree for reilemption on payment of 
Rs. 3o0 involves only indirectly and not directly a ques- 
tion respecting property exceeding Rs. 500 in value. . 

. . The circumstance that a Court may, in some cases, 

permit a plaintiff to redeem a mortgage on payment of a 
sum large r than he alleged in his plaint, and in accordance 
with the contention of the defendant, does not affect the 
question, which is inendv one of valuation.” This decision 
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as well as the decision in Jag Lai v. Hat Narian was 
followed in Ranje Khan v. Birbal,-^ in which Burney and 
Tremlett, J.J., held — “ that the valuation of the suit by 
plaintiff" must govern the case. The plaintiff* has asked to 
redeem the land of Es. 2,300 only, and has neither offered 
to pay for any excess sum, nor asked for any alternative 
remedy; so that in no possible way can it be said, that, he 
has as yet valued the suit at any sum over Rs. 2,300. The 
fact that defendant has stated that a sum over Rs. 5,000 is 
due to him, and that the Court has found it in defendant's 

favour makes no difference The mistake of the 

Divisional Court seems to arise with regard to the question 
submitted to his jurisdiction, which question was not the 
amount of the mortgage-charge as he thought, but only tine 
question as to what the plaintiff was entitled to redeem 
on Rs. 2,300.” In Rajo v. Dasu,-^ it was contended 
that the defendant might plead that he was owner of the 
property, and this would put the whole value of the 
property in issue; but iMowdon, J., in delivering the judg- 
ment of the Full Bench of the Chief Court said — “We 
think this circumstance does not affect the jurisdiction of 
the Court. A suit must be valued in the first instance, at 
least, upon the plaint, before any answer by the defend- 
ant, and when in the plaint in a redemption suit, the 
amount alleged to be due on the mortgage is stated, that 
amount is prmd facie the value of the suit. Possibly it may 
turn out that the amount due on the mortgage is under- 
stated, but this would hardly be a fatal variation, and 
provided the mortgage was found to be proved, and the 
amount found to be actually due did not exceed the pecu- 
niary limit of the jurisdiction of the Court, a decree for 
redemption might properly be made. A plea in such a suit 
that the defendant was the owner of the property would 
only be relevant so far as it imported that there was no 
mortgage. Even if the ownership was properly put in 
issue and decided, this would only be done incidentally, 
and there is no limit to ■ the value of matters which 
a Court may try incidentally.” 

In Singh v. Mutu Shah,-^ the value of a suit in which 
a set-off is claimed was held to be the value of the suit as 
instituted by plaintiff, and not that value plus the amount 
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claimed for set'off. Even an equitable clfim of set-off to 
which Sec. Ill of the Civil Procedure Code does not apply 
will not be taken cognizance of by a Court, if it is in excess 
of its pecuniary jurisdiction, though that circumstance will 
not affect the jurisdiction of the Court over the suit itself.^ 
Mr. Hawes, in his Work on Jurisdiction says^^ — '‘Plaintiff 
brought suit to recover one hundred and eighty-five dollars, 
defendant filed an off-set, plaiutiff filed an off-set of twenty- 
five dollars to defendant’s off-set, held, the latter claim 
should not be added to the original claim of plaintiff, thus 
making an amount exceeding two hundred dollars, the 
limit of jurisdiction of the Justice’s Court.” 

130. The Madras High Court appears to have held 
. some of the earlier cases, that if in a 

tioi) of title to im- Suit for rent the defendant bona fide 
movftblp property raise a question of title, the Small 
does not effect the Cause Court having jurisdiction of the 

o- g suit will lose the jurisdiction but a 
Courts in suits for Full Bench of that High Court held in 
dainapics to the Atagirisami v. Innasi,'^^ that the Munsif 
property. conceived that as there was a bond fide 

question of title as to part of the land included in the patta, 
the Small Cause Court had no jurisdiction over that part 
of the suit, but it was quite competent to the Small Cause 
Court to decide the point of title incidentally. Within a 
month of the above decision, the same question came again 
before the Full Bench of the High Court in Manappa 
Mudali McCnrihy,^’^ and it was held that a plea negativing 
the plaintiff’s title does not oust the jurisdiction of a Small 
Cause Court over a suit for damages. Sir Charles Turner, 
C. J., said — “In the English Statute 9 and 10, Vic. 95, Sec. 
58, it is expressly declared that the Courts established 
under that Act shall not take cognizance of any action, 
&c., in which the title to any corporeal or incorporeal 
hereditaments, 8tc., shall be in question. There is no similar 
provision in Act XT of 1865, and I find nothing 
to warrant me in holding that, where a suit is brought in 
a form in which it is cognizable by a Small Cause Court, 
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the Court can decline jurisdiction if it appears that 
incidentally a question of title is raised which it has not 
jurisdiction to determine for any other purpose than the 
decision of the suit before it. Notwithstanding such a 
question of title may be raised by the answer of tlie 
defendant, the suit was originally and continues to be of 
the nature cognizable by a Court of Small Causes." In 
Bapvji V. Kuvarji,^' Parsons, J., in delivering the judg- 
ment of the Bombay High Court said, — -“The Judges of 
the Court of Small Causes have declined jurisdiction on 
the ground that the defendant has raised a bonA fide plea 
of title, wliich ousts their jiirisdiclion, the defence set up 
being that no rent has been paid lor the land since 1840, 
and that the claim is barred by time. Such a plea is, in 
effect, a denial that the plaintiff has now any fazendnri 
rights over the laiid, and, hence, the present right of the 
plaintiff to the land as fazendnr is brought into question 
and has to be determined, V\'e are of opinion, however, 
that the importation of this question into the suit has in 
no way changed the nature of tho suit, or converted it 
from a suit for rent, which is cognizable by the Court of 
Small Causes, into one for the determination of a right 
or interest in immovable property, of which its cog- 
nizance is barred by Sec. Ih of .Act XV of 1882. 
Two cases decided by a Full Bench of the High Court 
of Madras,'" when .Act XI of ]cS6*.5 was in force, may be 
referred to. as Sec. 1!) of Act XV of 1882 adopts the lan- 
guage of those cases an i not that of the English Statute 

9 and 10 Viet,, c. 95, Sec. .58, therein (pioted 

To the same effect are the decisions of Melvill and Kemball, 
J.J.,in Special Appeal No. 303 of 1871, decided on the 15th 
September, 1871, and of Sargent and Melvill, JJ., in 
Special Appeal No. 14 of 1872, decided on the 13th 
August, 1872. There are numerous rulings to the effect 
that the nature of a suit is not changed because a question 
of title is incidentally raised in it. (See, for instance, 
Balwant v. Babnji v. Dinknr Trikmii v. Nnrn- 

ifanrar Narayan Rumch'tndra w Parashram Moreshnar C" 
Khnndii v. T’o/tV/;’’ and Mohesh Mnhtov. Shnik Prru^''). 
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These decisions demand especial noticci as they must 
have been within the knowledge of Legislature when both 
Act XV of 1882 and Act IX of 1887 were passed ; and 
yet, in describing the suits which are excluded from the 
cognizance of Courts of Small Causes, whether in the 
Presidency-towns or in the Provinces, the Legislature has 
avoided the use of such words as are found in 9 and 10 
Viet. c. 95, Sec. 58, namely, — ‘ action in which the title 
shall be in question,’ and has, instead, in both Acts, used 
the words ‘suit for the determination of any right to or 
interest in immovable property.’ Such a description can, 
in our opinion, refer only to suits brought expressly for 
the purpose of obtaining a decree determining a right or 
interest in immovable property, and cannot include a suit 
brought for movable property or money in which a 
question of title may be raised by the defendant. It is to 
be noted that Act XV of 1882 contains no such provision 
as is contained in Act IX of 1887, Sec. 215 of which em- 
powers the Provincial Court of Small Causes to return 
plaints in suits in which questions of title are involved. 
The cases of Nowla Oomn v. Bala Dharmaji,^''^ and Davidas 
v. TyabaUy,'" are not at all in point, for there the suits were 
brought under a particular section of the Act and not 
under the Act generally. The ciisen of Jamnadas v. Bai 
Shivkor,*' and Knli Das v. Vnllahhdas,'- may also perhaps 
be distinguished, as they were decided on the ground that 
the sole object of the plaintiff was to try a question of 
title, and not to obtain a remedy which a Court of Small 
Causes might properly grant, and in which a title to im- 
movable property only incidentally arose for decision. It 
may be doubted whether these decisions did not go too far 
when they allowed a Court to ignore the form of a suit 
and examine into the motive or object of the plaintiff' in 
bringing it. But, however that may be, since they were 
decided, the law has been settled by the passing of Act 
XV of 1882 ; and wc must be guided by its provisions. 
We must look to the nature of the .suit, as brought by the 
plaintiff, and not to the nature of the defence, to determine 
whether or not the Court of Small Causes has jurisdiction. 
It would be obviously wrong to hold, that it is in the power 
of a defendant to oust the Court of a jurisdiction that it 
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would otherwise have by the mere raising of a plea of title. 
The bondfides of the plea cannot affect the question for 
such a plea, whether made bond fide or not, would have to 
be enquired into. Where such a plea is raised, we think 
that the Court of Small Causes has the power to enquire 
into it and determine it for the purpose of the suit which 
it has jurisdiction to try.” 


suit Is not neces- 
sarily identical 

with the property 
^ 1*1 ■ 1 • . 

suit 


131. It is not easy always to determine what is the 

^ . subject-matter of a suit. It may be pre- 

bubject-matter of h subject-matter of a suit is 

not necessarily identical with the pro- 
perty to which the suit relates. Thus 
West, J., in delivering the judgment of 
the Bombay Higli Court in Lakshman v. 
Babajt,*' said — “ It is mauifiest that what is sought is the 
true measure of the subject-matter, not wliat the suit is 
about in a wider and vague sense.” In Harnam Singh v. 
KirpaMam,*' Plowden, J., (with whom Burney, J., concur, 
red) in making a reference to the Full Bench of the Punjab 
Chief Court said, — “We are of opinion that, speaking 
generally, the subject-matter uf u suit comprises the par- 
ticular matters advanced by the plaintiff for the determina- 
tion of the Court for the purpose of obtaining relief! and 
also the relief prayed for expressly or by implication. We 
do not think that either tlie relief alone, apart from such 
particular matters, or such matters alone, apart from the 
relief sought, can be held to be the subject-matter for the 
purpose of valuation. Still less in our opinion can the 
subject-matter be held to be the corporeal thing to which 
the suit relates in the case of suits relating to such things. 
The reasons for this view are briefly these : — In every suit 
the plain tifl' must disclose some ground for resorting 
to the Court for aid, and must also claim some relief as 
being legally due to him, if the particular ground 
advanced be established. In every suit therefore the 
plaintiff advances two matters for the determination of the 
suit, namely, whether such ground exists, and whether, if 
it does, the relief claimed is due. It seems to us impossible 
to hold that either of these matters alone is the ‘ subject- 
matter of the suit,’ to the exclusion of the other, since 
each alike is matter necessary to be determined in the suit 
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before a decree can be granted to the plaintiff. Further, 
we think that in suits relating to corporeal things, the cor- 
poreal thing to which it relates is not necessarily the 
subject-matter of tlie suit for tlie purpose of determining 
the value, because it seems undeniable tiiat there may be 
many different suits all relating to the same corporeal thing, 
which may obviously be of different value.” Barkley, J., 
in delivering the judgment of the Full Bench on the refer- 
ence, said, — “ We think it clear that the value of a suit for 
the purposes of jurisdiction under the Punjab Courts Act, 
1884, with reference to ( he definition of ‘value’ contained 
in Sec. of that Act, is not necessarily identical with the 
value of the property to which the suit relates, when it 
relates to any property. As to a suit for partition, it has 
been expressly decided in IV Calcutta J^aw Reports, 417.'*'’ 
that the value of the subject. matter is not determined by the 
market-value of the property, and in another suit between 
the same parties reported in Indian Law Reports, V 
Calcutta, 188, it was held, that in a suit for joint 
posses'jion of ])art of an undivided joint property, of which 
one of the sharers had taken exclusive possession, the 
value of the subject-matter miglit well exceed the market- 
value of the particular land in question. In a suit for com- 
pensation for wrong to immovable property, the subject- 
matter would clearly be not the property, but the damages 
claimed, and in a suit for the determination of any right to 
or interest in immovable property falling under class (rtf), 
because not belonging to any of the preceding classes, 
the subject-matter would depend oj) the nature of 
the right or interest claimed. ’ This decision was follow- 
ed in Harnam Sin^h v. Shaft Kum Deri^~ In a suit for the 
cancellation of a l)ond, the amount of the bond is the 
subject-matter, and the amount of the interest due on the 
bond-money in accordance with the terms of the bond 
at the time of the institution of the suit is not to be taken 
into account in determining the jurisdiction over the suit.*® 
Tn Kali Charan v. Ajudhia Rai,'^ the obligor of a bond 
for the payment of Rs. G,000 with interest at 4 per cent, 
per mensem, sued for its cancellation on the ground that 
he had executed it under the impression that it was only 
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for the payment of Rs. 3,000 with interest at li per cent, 
per mensem, and the Allahabad Hifih Court held that, tite 
subject-matter of the suit was the ditterenco between 
Rs. 3,000 and Rs. 6,000 or thereabouts. In Jogal Kishur 
V, Tale Sinfrh;'^' the suit was on tlie part of some joint pro- 
prietors against other joint proprietors and lessee’s holding 
under them, .substauiiall}* to have the lease declared 
invalid, and to eject the lessees from the land and to have 
the valuable buildings erected by them removed, and a Full 
Bench of the Allahabad High Court held that, the value 
of the buildings asked to be demolished was not to be 
taken into account in estimating the value of the suit for 
the purposes of jurisdiction. 8o also in a suit for pre-emp- 
tion, the subject-matter of the suit is not the land or the 
amount decreed, but the value of the land minus the 
amount decreed.^' In a suit for the closing of a door, the 
value of the subject-matter is the difference in the selling 
price of the plaiutitt's premises before and after the doorwas 
opened.’*’ In a suit for the removal of certain dams erected 
by the defendants, the value of the subject-matter must be 
the depreciation caused to the plaintiff’s lands by the 
interference with their free right to the water of the hill- 
torrent used for watering those lands, for it is that 
which the plaintiffs complain of, and which they seek to 
have remedied by the removal of the dams which caused 
the interference.'’ 

In Di/a Sinfi^/iv. Ralin Ram,"' thesuit was for the removal 
of a wall which the plaintiff alleged had been built on his 
land. The defendant pleaded that the plaintiff had 
acquiesced in the defendant's erection of a three-storied 
building supported by that wall. The value of the wall 
and the land on which it was situate was less than Rs. 500, 
and under Sec. 40, cl. (a). Act. XVIII of 1884, the appeal 
could not lie to the Chief Court unless the decree involved 
directly some claim to a question respecting property 
exceeding Rs. 500. Mr. Rattigan urged that, it was impossi- 
ble to remove the wall without materially disturbing the 
three-storied building which was bounded by and partly 
supported by this wall, that those three-storied rooms were 
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part of the case, inasmuch as one of the questions which was 
referred to the Jjower Court for decision by the Chief Court 
when this case was here before on appeal was, whether the 
plaintiff has acquiesced in the buildino- of those rooms, and 
that therefore the value of the rest of the house which was 
not actually situate over the land claimed by the plaintiff 
should be considered in calculating the value of the suit. 
This contention was over-ruled, however, on the ground 
that the words of Sec. 40, cl. (ffl), mustbe construed literally. 
The Chief Court said — “ Plaintiff by his suit raised directly 
no claim to the rest of the house and no question regarding 
it. He merely claimed the strip of land and the wall on 
it. The fact that the rest of the house is joined to the wall 
does not enable the defendant to say that the right to that 
property is in any way questioned or affected by the decree. 
The physical consequences of removing the wall may 
entail additional expense on the defendant or possibly 
damage to the rest of the property, but this is scarcely a 
legal consequence directly arising from the decree. We 
consider that the word ‘ directly ’ was purposely inserted 
in cl. (rt), Sec. 40, for the express object of shutting out 
the indirect consequences of decrees.” 


The rnortp;ftged property 
is not the subject- 
matter in all the suits 
on morlgsge. 


132. In a suit by a mortgagee for possession of the 

mortgaged property, the value of the 
subject-matter is the charge he seeks 
to create against the property and not 
the value of the property itself. This 
was held by a Full Bench of the Punjab 
Chief Coart in Hiirnam Singh v. Kirpa Ram,^^ in which 
the claim was by a second mortgagee whose mortgage 
was for Rs. 440, to redeem the first mortgage 
(whose mortgage was for Rs. 155), and to get possession 
of the mortgaged land, the mortgagor as well as the first 
mortgagee being the defendants. Barkley, J., in deliver- 
ing the judgmentof the Full Bench, referred to the Appeal 
No. 201 of 1885, where the suit was for a declaration that 
the plaintiffs were mortgagees for the sum of Rs. 163, of 
“land alleged to exceed Bs. 500 in value, and it was held 
that, only the interest of the mortgagees was in question,” 
and said that “ the redemption of the prior mortgage is 
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included in the subject-matter of the suit for possession as 
mortgagee under the mortgage to the plaintiff for Rs. 440, 
part of the consideration for that mortgage being the sum 
to be paid to redeem the prior mortgage, the redemption 
of which is a condition precedent to the plaintiff’s right to 
possession under the mortgage for Rs. 440, and that the 
value of the suit is therefore the value of the plaintiff's 
interest as mortgagee, which cannot, exceed the sum 
secured by the mortgage to him.’’ Referring to this. Plow- 
den, J., in delivering the judgment of tlie Full bench in 
Rqjo V. UosM,’'' said — “We think the same rule of valua- 
tion applies in the converse suit by a mortgagor against a 
mortgagee to obtain possession of property by redemption 
of the mortgage,” as “the suit is essentially one between a 
mortgagor and mortgagee, as such, for the purpose of 
redeeming or buying out the interest of the mortgagee.’’ 
The Allahabad High Court has also held the same. In 
Qobind Singh v. Kalin,-''’ the plaintiff sued for redemption 
of a mortgage executed for Rs. 2,000, and Straight, .1., 
in delivering, the judgment of the Court said — “that the 
subject-matter in dispute was the mortgage and the mort. 
gagee’s right under it, which was only Rs. 2.000.” The 
same Judges held the same again in Bahadur v. Nawah 
t/bw,'’'’ Straight, J., observing that — “ the value of the sub- 
i£ct-matter of the suit was the value of that portion of 
the mortgagee’s' rights which the plaintiff alleged had been 
redeemed.” The same rule will hold good if the suit is 
for possession by mortgagee not only against the heirs of 
the mortgagor on the basis of the mortgage, but also 
against other persons as trespassers. Rivaz, .1., in 
Dheru Mul v. Thakoor Bas/^ delivering the judgment 
of the Court, said ‘‘ The plaintiff is claiming entry on the 
land as mortgagee and not as owner, and it is, we think, 
immaterial that persons, other than the mortgagor, art; 
obstructing him in his claim. The subject-matter of the 
suit depends upon the nature of tlio right or interest 
claimed, and not upon the nature of the defence .set 
up by the defendants. We hold that the value of the 
present suit for jurisdictional purposes is the amount 
of the mortgage money, plus the other items claimed 
in the plaint.” 


>• ItSSP. R.Ko. 44. 

I. h. R. U, All. 778. 


1. L. B. in All. 882 
160J r H. So. I 
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133. In suits for the partition of one’s share in joint 

property, the share claimed by the 
In suits for a share in plaintiff and not the entire property is 

thltsCsSS subject-matter. In Lakshman v. 

ject-mntfer. it was contended that the 

subject-matter of a partition suit by 
one who claimed his share from tlie other co-parceners was 
the whole joint estate. West, .1., in delivering the judg- 
ment of the Bombay High (’ourt, however, said — In a 
sense this is so. The land and goods as a vvhole are the 
material substratum of the projirietary right, a part of 
which the plaintiff .seeks to enforce. But in the sense of 
the Act (XII of 1887), the subject-matter is the jural 
relation between the parties as alleged by one and denied by 
the other, and that, in the case of a single aliquot part, is 
the ownership of such part.” This decision was followed in 
Balloh Malv. Bhupa Mai/' which was a suit between Hindus 
for the partition of a house, and it was held, that — “ for 
the purposes of jurisdiction, the true test of the value of 
the subiect-matter in a suit where one co-sharer sues for 

V 

partition of his share of a joint estate, is the value of the 
share which is sought to be divided.” Tremlctf, .1., in that 
case said — “ It is true that in these suits the Court usually 
deals with and partitions up the entire property, but this 
is rather an accident of the litigation than the direct object 
for which the plaintiff is entitled to come to the Court, 
which is only to separate off and declare as his sole 
property a portion of the entire estate. On principle, these 
suits for a partitioning of real property do not appear 
to me to differ from claims for x sum of money to be paid 
out of a specific fund, in which clearly ilm value of the 
suit would be the sum or share the plaintiff demanded, and 
not the specific fund from which it was to be taken.” How- 
ever, a suit for the partition of the undivided family pro- 
perty among Hindus is to be vabied for the i)urposes 
of jurisdiction at the value of the entire property to 
be divided,'’" as in such a suit relief can be given to all 
the co-sharers as in an administration suit. But even the 
Madras High Court has held, that a suit for the recovery of a 
ahare of inheritance among Muhammadans is to be valued 
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only with reference to the valuation of the share claimed/'* 
and that the same rule will apply among Hindus, when the 
parties do not stand in the relation of co-parceners/’* 


184. As to declaratory suits, the Calcutta High 

Court held in Drapu v. Ishnn Chunder,^'^ 
In doplnratory suits that even if the only relief sought is a 
the property or declaration, that declaration being in 
right in respect of respect of property of a value greater 

tion is sought is 1»00(), the Muiisif has no 

tho subject-matter, jurisdiction to try the suit. Similarly 

Muttusami Ayyar, J., in his judgment 
in Oanapati v, ChalhUy*' said — ‘‘For the purposes of 
jurisdiction the value of a suit for a mere declaratory decree 
must be taken to be what it would be if the suit were one 
for possession of the property regarding which the plaintiff 
seeks to have his title declared. The declaration is 


made in view to protect existing possession, but it is 
not intended tliat Courts with limited pecuniary jurisdic- 
tion should take cognizance of all suits for declaratory 
decrees irrespective of the value of the property 
to which the title declared by those decrees might 
relate.” This decision was followed by Muttusami Ayyar 
and Parker, JJ., in Ibrnyan v. Komamutti^ '' in which the 
plaintiff sued as karnaran for a declaration that he was a 
member of it, and this declaration he de.sired to obtain car- 
ried with it a recognition of his right to present'possession 
of the tarwad property. In Bai Mahkor v. Bulakhi,''^ 
the plaintiff sued to obtain a declaration that she was the 
heiress of a certain person, and as such entitled to inherit 
his property. It was urged that the Court had not to look 
to any property in the case, as a declaratory decree alone 
was sought. “ The contention that no property is invol- 
ved ” said the Lower Appellate Court “ is merely verbal, 
depending on the form the suit has been made to take. 
The only possible consequential relief in the case would 

be the award of property The effect pf a 

declaration of right in the plaintiff's favor would, it is 
clear, be to give her possession of the property, so far as 


** Khaiua Bibi v. Syod Abba, I. L R. XI Mad. 
140. 

JCriahzuittami r. KtiXiakai^abai, 1. I R. XIV* 
Mad. m . 

Narayanan t. Narnyauan I. L. B. XV Mad 
00 . 

39 


** IX ('. h. H. 2.11. 

1. L U Xll Mad 2 
I. L k. XV Mad. 

1. L. U 1 Bom. r>38. 
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the defendant is concerned ; for, on a suit by the plaintiff 
to obtain possession, it would not be competent to the 
defendant to contest the plaintiff’s right. As held» 
therefore, by this Court in several recent cases, it 
foUxiws that the Lower Court had no jurisdiction; 
it ianot competent to a Court to make a declaratory decree 
in a suit where it could not grant consequential relief, if 
asked to do so. Here the Lower Court could not have 
entertained a suit to recover the property, and, therefore, it 
is incapable of making any binding declaration of right 
aflecting that property.” In delivering the judgment of 
the High Court on appeal, Keraball, J., after observing 
that the real question was, what was the subject-matter of 
the suit, said: ** We do not think there is much force in the 
argument that a distinction exists between a suit to have a 
declaration of right and a suit for possession dependent on 
that right, and that tlic object of such a daclaratory suit 
being merely to establish the fact of a right resident in the 
plaintiff, that right, and not the property (the possession 
of which can be obtained only by a subsequent suit), is the 
subject-matter of the suit. It appears to us perfectly clesc 
that whether the suit be merely for a decree declaratory 
of title to, or wliether it be to establish title coupled with 
aprayerfor possession of, the rights of the deceased' persmi, 

wheritame is the object in dispute Lastly, 

the appellant argues tii^ it is not proper to take the value 
of the deceased’s estate as the value of the subject-matter, 
seeiog that it possibly be charged with debts and 
l^Mcies which would considerably reduce the amount 
ceming into his hands. With tliat the District Court had 
nothing, to do. The plaintiff asked to be declared entitled' 
to the inheritance ; and in considering whether the claim 
was properly valued, the Court obviously could not estimate 
the value the estate might eventually represent to the 
plaintiff.” The decision in Andele v. The Secretary of State 
fer ludiaf^' is not against that view, as Sir Arthur Collins, 
G. J., and Mr. Justice Shephard in tliat case only saidy 
“ By tlie decree in Appeals Nos. 80 and 105 of 1886, the 
Crpwn is entitled to tlie remainder of the estate after a 
siitficient portion has been set apart for the performance 
of the trusts of the will If the decree has not 


•• in. a. L. J. M. 
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been executed, the value of the suit for purposes of 
jurisdiction must be calculated on the whole value of the 
property which will eventually devolve on the Crown 
under the decree.” The Madras High Court has held in a 
suit by a reversioner to have an adoption set aside or 
declared invalid, that the subject-matter of the suit is the 
value of the interest that would be lost to the adopted 
person, if the adoption should be declared invalid ; and 
the jurisdiction will not be affected by what the reversioner 
calculated as his interest in that case. " A Division Bench 
of Allahabad High Court has, however, dissented from tliat 
decision recently in Sheo Devi Rum v. Tulsi and 

held that in such cases it is for a plaintiff to put his own valua- 
tion on the relief which he claims. Knox and Burkitt, JJ., 
in the judgment of the High Court, further said : “ We do 

not see why we should import into a suit, which only asks 
for a declaration, that acertain deed is invalid, the consideration 
tihat at some future time, the plaintiff or the defendant may 
or may not enter into or be entitled to claiin some property by 
virtue of the decree which may be passed in that suit.'* In 
Joynath Roy v. Lull Baliadour Sinyh,^' the suit was for a 
d^aration that the plaintiffs co-sharers were not entitled 
to insist on the batwara, inasmuch as there had already 
been a private partition of the mehal, and he and the other 
co-sharers held their respective shares separated in accord- 
ance therewith, and the Calcutta High Court held that 
the plaintiff’s shares in the mehal and not the entire mehal 
would be the subject-matter. A Munsif had held the 
suit to be beyond his jurisdiction on the ground of the 
valne of the entire mehal being in excess of the limit of his 
pecuniary jurisdiction, but the High Court remanded the 
suit to him, directing him ‘to adjudicate upon the pjaintiff’s 
claim to be in possession of certain lands as comprising his 
share in the estate ; and on his succeeding in proving his 
claim, to declare that those lands belong to his divided share,’ 
Maclean, J., further observed, that— “the suit should 
either have been considered to be one for a declaratory 
decree, or for something in the nature of an injunction,” and 
that the case resembled that of Ajoodhia Lall v. Oumant 
Lall,^- in which it was held that it was unnecessary to 
value the suit according to the value of the entire estate. 

*0 Ke«hav» BanftbhMga v, l.ftkghma*r*y*P*» 

1. 1. B. VI MmI 181 

*®al. L, R. XV AIL 378. 


I. L.R. VniCal. 180. 

13! Q C. L. B. 134. 
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135, In Krishnama v. Srinivasa,'^ the suit was for a 


Subject-matter in 
suits relating to the 
attnohment of ()ro- 
perty in execution 
of a decree. 


declaration as to the liability of certain 
property for attachment in execution of 
a decree, and Sir Charles Turner, C. J., 
and Muttiisami Ayyar, J., said — “The 
value of the subject-matter in suits such 


as that before us must depend on two 
considerations — the amount oi' the charge, and the value 
of the property it is sought to make available for the satis- 
faction of the charge. If the value of the property is in 
excess of the charge, the value is the amount of the charge, 
for the subject of the suit is the right to make the property 
available for the satisfaction of the whole charge ; but 
where the value of the property is less than the amount 
of the charge, the subject-matter is the right to make the 
property available for the satisfaction of the charge so far 
as the property will suffice, and it cannot suffice to satisfy 
more than a sum proportionate to its value, and con- 
sequently in such cases the value of the subject-mattqr 
is the value of tlie property.” In Durga Prasad v. Rachla 
Kuar,'^ the claim was to have certain property of the value 
of Rs. 400 declared liable to sale in execution of a decree, 
for Rs. 1,500, and Oldfield, J. (with whom llrodhurst, ,J., 
concurred) .said — “ that tlte value of the property 
which the decree-holder seeks to have sold, deter- 


mines the jurisdiction in this suit, and it is imma- 
terial whether the amount of the decree is higher than the 
limit of the Munsif’s jurisdiction.” The learned Judge 
distinguished the case ol' Oiilzari Lai v. Jadaun Rai,'^ on the 
ground that — “ in that case the value of the property in 
suit was higher than the amount of the decree, and the 
valuation was rightly limited to the amount of the decree, 
that being all that was recoverable in the event of the 
plaintiff being successful.” lii Modhusudun Koer v. Rak- 
liol Chunder'^' also, the value of llie property in respect of 
which the declaration was asked was more than the amount 


of the decree, and the Calcutta High Court approving of 
the decisions of the other three High Courts, held that the 
jurisdiction would be determined by the amount of the 
decree, and not by the value of the property, as it was that 
amount which was in dispute, and which the 


I. h. R IV MaU. XW. 
I. L. R. IX All 140. 
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creditor would recover if successful. This decision was 
followed by the Punjab Chief Court in Harnam Sin^h v. 
Bhae:wan DevV^ and in Maya Mai v. Bela Singh,'" Sir Mere- 
dyth Plowden, J., in delivering the judgment of the Chief 
Court, said — “the value of a suit by a decree-holder to 
establish the right of his judgment-debtor in property 
released from attachment is the value of that right to the 
plaintiff. Where the value of the property exceeds the 
amount of the decree, the value to the plaintiff is limited 
to the amount of his decree, and when the amount of the 
decree exceeds the value of the property, the value to the 
plaintiff is the value of the property. The same will be 
the case even in suits for the release from attachment of 
property attached in execution. In Oulznri Lai v. Jadaun 
i2aiV'“ the claim was for a declaration of “ the plaintiff’s 
right to some grain, by setting aside an order of the Mun- 
sif for bringing it to sale in execution of a decree held by 
defendant against a third party, his judgment-debtor;” and 
Oldfield, J., in the judgment of the High Court, said — ‘‘A 
course of decisions of this Court has held that the value of 
the subject-matter in dispute for determining jurisdiction 
will be in such cases the amount of the decree in satisfac- 
tion of which it is sought to bring the property to sale.” 
On the same principle, it was held in the United States in 
Hoppe V. Byers,"' and in Paal v. Arnold,"' that in attach- 
ment proceedings, the amount of the judgment and costs, 
and not the value of the property attached, would deter- 
mine jurisdiction. 

186. As a general rule, the value of the subject-matter 

of a suit for the purposes of tho jurisdiction 
Valuation of subject- of the Courts is, when capable of a inoney- 
^tter for juris- valuation, the actual value of the property or 

the same with that ' ‘gl't litigation. It IS quite irrespective 
for the Court Fees of and perfectly distinct from the valuation 
Acts. of the suit for the fiscal purposes of the levy 

of Court fees; the amount of which for the sake of convenience 
has to be determined by the aid of-certain rules framed so as not 
only to give a rough approximate value of the subject-matter, 
but also to adjust with a regard to administrativo expediency, 
the incidence of the burden of taxation on the different classes 
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peNOBB ftad the difierent sorts of bnstness coining beifere the 
Courts. The Court Fees Acts are thereifbre not to be resortied 
to for construing enactments which fix the valuation of 
suits for the purposes of determining jurisdiction. This is die 
rule that has always been recognized and acted upon by their 
Lordships of the Privy Council”^ as well as by the Indian High 
Courts, and has latterly been explained and followed by the 
Bombay High Court in Dayach'and V. Hemchand,^^ and by 
the High Court, Calcutta, in Aukhil Chunder v. Mohiny 
Mohun Doss.'"' 

In the Madras Pi-esidency, a different rule was enacted by Sec. 
14 of the Madras Civil Courts Act, which provided that — “when 
the subject-matter of any suit or proceeding is land, a home or 
a garden, its value shall fur the purposes of the jurisdiction be 
fixed in the manner provided by the Court Fees Act, 1870, 
Sec. 7, cl. 5. Recently the Suits Valuation Act (VII of 1887), 
has enacted still more broadly a rule which may be considered 
as ofa general application. Sec. 8 of this Act provides that — 

where in suits other than those referred to in the Court Fees 
Act, 1870, Sec. 7, paragraphs v,vi,ix and paragraph x, cl, (d), 
Court fees are payable ad valorem under the Court Fees Act, 
1'870, the value as determinable for the computation of Court 
fees and the value for purposes of jurisdiction shall be the same.” 
Sec, 9 of the same Act further provides that — “ when the 
subject-matter of suits of any class, other than suits mentioned 
in the Court Fees Act, 1870, Sec. 7, paragraphs v and vi and 
paragraph x, cl. (d), is such that, in the opinion of the 
High Court, it does not admit of being satisfactorily valued, 
the High Court may, with the previous sanction of the Local 
Government, direct that suits of that class shall, fur the purposes 
of the Court Fees Act, 1870, and of this Act and any other 
enactment for the time being in force, he treated as if their 
subject-mutter were uf such value as the High Court thinks 

fit to specify in tliis behalf.” A suit for the ejectment of 

certain tenants at fixed rates on account of acts alleged to 
have been done by them inconsistent with the purposes for 
which the land was let, was held in Bam Raj v. Girnandanj'’’ 
to be a suit for possession within the meaning of paragraph v. 
Sec. 7 of the Court Fees Act; and Sir John Edge, C. J., and 

«• liUkhrm) Roy c. lOinliyA B.nfrii, L. R.. 1. 1. A. N»ahnon Bingb v. Tofanoo Bizurti. XII B L 

S17 R. 118 

XoLim LaU r, Bobee Doaa. Vll M. I. A. 438. •» I. L. 'n. IV Bom. 515. 

•4 Bai Mahkur r. BaUkUi (nutka. 1. L. R.. I *4 1. L. H. V Cal. 4b0. 
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Aikman, J., said — “The result is that in suits under Sec. 93 
cl. (J), Act. XII of 138 If the value for the purposes of Court 
fees and the value for purposes of jurisdiction have to be 
computed in the same way, namely, by ascertaining the valw 
of the subject-matter. The subject-matter here cannot be 
treated as the land itself, as the landlord, plaintiff, has, through 
his tenants, proprietary possession, and what is really sought is 
to free the land from the possession of the tenants holding as 
tenants at fixed rates, that isj to get rid of the tenants and their 
tenant rigbts, and that is a relief the value of which is easily 
ascertainable.” A suit for the restitution of conjugal rights and 
possession of wife is “not one to which any special money value 
can be attached for the pui poses of jurisdiction.”"" Nor will its 
valuation be considered above Rs. 10,000, simply because the 
plaintiff in his plaint and the defendant in his petition of appeal 
recorded it as worth Ks. 2.0, OOO."-' A suit for the removal of a 
karnavan is not a suit for the recovery of the tarwad property, 
and does not admit of a valuation.'-'" 


137. The proper valuation of the subject-matter of a suit 
... is particularly important as it determines the 

que.stion of essential jurisdiction throughout 
the suit. The jurisdiction over proceedings 
talieu for the execution of decrees and orders passed in a suit, and 


over appeals from t hem is determined primarily by the amount 
or value of the subject-matter of the original suit. As to the 


appeals, that rule is enacted expressly in the Civil Procedure 
Ct^e, and in the various Acts by which the jurisdiction of 
Courts is prescribed. Appeals to Her Majesty in Council are 
as a matter of right allowed only when “ the amount or value of 
the subject-matter of the suit in the Court of first instance ” 
is ten tlMusand nr upwards."' It is also provided that in the 


case of such appeals, the amount or value of the matter in 
dispateow appeal must not be less than that amount, but in the 
case of all other appeals the valuation of the dispute on appeal 
is not considered even in determining whether an appeal 
is to lie. An appeal from the decrees or orders of Lower 
Appellate Courts lies generally to the High Court. As to appeals 
from decrees of the Original Courts, the Civil Procedure Code 
provides, as a general rule, that an appeal when allowed 
shall he **to the Courts authorized to bear appeals 


«f r. Ffttima Bibi, I. L. B. Koahi Ram an •. PuttalAtbn, 1 . L. B. XV 
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•• MowlaNtfwas w. 8aJulu&nu»pa,|X.E. R. XVIII Boc. fiUO, Act XIV ot 1382. 

Cal. 378. 



312 JURISDICTION OVER AN APPEAL DETERMINED RY AMOUNT OF SUIT. [S.187. 

from the decision of those Courts.®^ As to an appeal from any 
order, it is similarly provided that — “It shall lie to the Court 
to which an appeal would lie from the decree in the suit in 
relation to which such order was made.”®* As to the Courts 
authorised to hear appeals, the provisions of the Acts for the 
Courts in the different Provinces are not quite the same. The 
Bengal, North-Western Provinces, and Assam Civil Courts 
Act provides'"^ that an appeal from a decree or order of a 
District Judge or an Additional Judge, or of a Subordinate 
Judge in suits exceeding Rs. 500, will lie to the High Court, but 
that from all other decrees or orders of a Subordinate Judge and 
from all those of a Munsif will lie to a District Judge, or, if 
specially authorised by the Local Government, to a Subordinate 
Judge. Similarly, the Madras Civil Courts Act, 1878, pro- 
vides,®* that “ a])peals .... shall lie from all the decrees 
and orders of a District Court, and from those of a Subordinate 
Judge in suits far more than Rs. 5,000, to the High Court, and 
from those of Subordinate Judges in other suits and of District 
Munsifs to the District Court.” 

The Punjab Courts Act provides that in cases in which 
an appeal is allowed, an appeal will lie from the (1) decree 
of a Munsif in Small Cause cases when the value of the suit 
does not exceed five hundred rupees to the District Judge, (2) 
from the decrees of a District or Subordinate Judge in original 
suits exceeding five thousand rupees, and from the decrees 
of the Divisional Court in original suits and in certain specified 
cases in appeals,’ to the Chief Court; (3) and from decrees 
in original suits, not otherwise provided for, to the Divisional 
Court.®" 

It has sometimes been contended that the appeal should 
be held to lie to the Court having jurisdiction over the amount 
in dispute in the appeal. In Muthusami Pillai v. Muthu 
Chidambara,-’' the District Judge construed the word stiif 

y (<i) If ilui value ll»e suit exeeetU livi* hmnIrtNl ru})ees. or the dxHircc involves directly 
Hoino claim t»), or tjuestion respect int;. property of like value : 

(fr) if the |)ivisitmal (\»urt eonsisls i»f a .*>in^le Jutl^e, and the decree vaiics or reverses 
the tUntrci' ttf the (’oiirl Itelow ; 

(<•) if in a Divisional Court consist in;; of more than t>ne Jud;:e tlie np]>cal is heard by 
(wo or inoH' .liuljrt'S. and there is not a majority of thoae Judges; concurring in the deoree 
paiaed by the Divisional Court ; 

(<») if on the application of any party, a Jmlge of the Divisional Court certifies that 
there is a question of law or custom or of g^eml interest involved, and that the case is in 
his opinion of sufficient importance to justify a further appeal. 
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in such a case as njeaiiino: a suit on appeal, as if the words 
were the amount or value of the subject-matter in dispute 
in the appeal,” and referred to various anomalies as liktdy to 
arise from a different construction. A Full Bench of the 
Madras High Court held against that view, on the ground 
that — ‘‘ the language of the J^egislatiire is clear and that the 
intention was to make tlie value of the suit, and not of the 
matter in dispute in tlic appeal, the criterion by which to 
determine appellate jurisdiction/’ 

The language of Sec. 22 of Act VI of 1871 was leas 
distinct, and jirovided that appeals from the decrees and orders 
of Subordinate Judges shall lie to the District Judge, except 
where the amount or value of the suiiject-inatter in dispute 
exceeds Us. 5,000; but even with regard to it the same was lield 
on general principles by a Full Bench of Calcutta High Court 
in Neci'hhoji Siriffli V. Rainpershail in which Sirllicliard 

Couch, who delivered the holding judgment, rcdi‘,rring to tho 
language of that section, said: — “ I cannot see any r(*ason lor 
supposing that, in this section, the Legi8lature intended, by 
‘subject-matter in dispute,* the subject-matter in ilispnte in the 
appeal. And therc'is this reason, I think, for its not being so; 
the apjieal is<mly a stage; in tin* suit ; it is not a fresh suit, but 
a pai't of the |jrocecdings in the suit, and therefore, ordinarily, I 
should say that, with reganl to tlie jurisdiction iu appeals 
from decrees ami orders of the District and Suhordiiiate 
.lutlgcs, the exjuesj^ion ‘the subject-matter in dispute’ would 
moan tlio subject-matter in ilisputo in the suit itself, un- 
less, of course, a contrary intention appeared, as in appeals 
to the Frivy (\)Uiicil, vvlierc the language is ‘the suhject- 
matier in dis|)utc iu the apjieal.’ Tlieu tli(*re is atiother 
and a cogent it'ason w'hy that construction should be adopted, 
and that is the extreme inconvenience, or worse than in- 
convenience, which would arise if the other construction were 
adopted. There raiglit he, ami, no doubt, there would be, 
cases, and probably many, in which the decree being for a 
smaller sum than Us. 5,000, and the whole suit coming by 
the appeal, as it must, before the District Court, it would be 
open to the resjiondent to object, without bringing any cross-ap- 
peal, that the decree ought to have been for a larger amount or 
forthe whole of the sum claimed ; and, thus, the District Court, 
as an Appellate Court, would have to adjudicate upon the right 
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toa sum exceeding Rs. 5,000, and in asuit of the description that 
ought to come to the High Court in appeal. There might also 
be the further difficulty that the plaintiff, having got a decree for 
less than Rs. o,000, being dissatisfied with it, and considering 
that he was entitled to the whole sum whicli he claimed, might 
appeal to the High Court against it, the other party appealing 
to the District Court against the decree as it affected him/’ In 
Lnl V. Har Nnrain SingltP^ it was contended, ‘‘ that where 
a plaintiff values his claim at a particular sum of money, and 
the defendant raises a |)lea disputing such valuation, reducing 
it to a sum lower than that named by the plaintiff, an un- 
successful defendant in such a litigation has got a right, in 
appealing from the decree of the first Court, to go not to the 
Court which would have jurisdiction with reference to the 
pecuniary valuation of the suit, but to the Court which with 
referenc(‘ to tli(‘ defence set up by the defendant as to the 
valuation of th(‘ suit would ordinarily have jurisdiction.” 
iViahmood, .1., said, however, “ that this contenlion is entirely 
unsound. Questions of juriscliclion, whether with reference to 
the nature of the suit or with reference to the pecuniary limits 
of the claim, are matters to be goveriieil by the statements 
contained in the plaint. A |)hiintijf may sue for a million 
pounds as damages either lor a tort committed or as the value 
of certain movable |)roperly whicli can no longer be re- 
covered. The defendant may, in rueli an action, plead that the 
aiiumiit of damages claimed is e.xecssive, and the value of the 
property is also (exaggerated, and that in either case all that 
the plaintiff is entith^d to is far less than the million pounds. 
The (juestion is at w hich assessment the (|uesti()n of jurisdiction 
is to be setth^d ? Is it the valuation of the claim as preferred 
by the plaintiff or the plea set up in defence? I have no 
hesitation in saying that it is the valuation of the plaint wdiich 
would govern the action, not only for the purposes of the 
original Court, hut also for the purposes of ajipeal, and indeed 
throughout the litigatioiu In supjiort of this view I need 
only cite the Full Bench ruling of this Court in Mahomed 
Ho$$cin Khan v. !Shib and the views expressed 

by my brother Straight in itobind Singh v. Kallu.**' 
The same view is taken by the American Courts. The Mas- 
sachusetts Supreme Court held in Hemmenway v. Etches,^ 
that the right of appeal would be determined by the amount 
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claimed in the ad damnum clause, and not by the amount 
erroneously decreed in excess thereof. In Lord v. Goldberg,-' 
Belcher, C. C. in delivering the judgment of the Califuinia 
Supreme Court said : “ Under our present constitution and laws, 
when an action is brought to recover a money demand, tlu* 
ad damnum clause of the complaint is the test of jurisdiction. 
If the amount sued for i.s large enough to give the Superior 
Court jurisdiction, the Supreme Court has jurisdiction on 
appeal ; and this is so whether the appeal he taken by the 
plaintiff or defendant.” ' 'I'liis decision was followed under the 
present Act in Mahahir Sinijh v. Hehonlal '' in which Sir John 
Edge, C.J., and Kno.x, J , said : ” It is clear that by Sec. 21 

of Act XII of 1887, the jurisdiction of the District Judge in 
appeal is to be determined by the value of the original suit and 
not by the value of the appeal.” The same view has been 
taken in Radha Puisad Sintjh v. Patluin Ojah," in which it 
was contended that the value for the purpose ot jurisdiction was 
the real value of the subject-mattcu' in dispute, and not tlm 
value which was stated by the appellant in the plaint solely Ibr 
the purposes of the Court-fees Act. This contention was over- 
ruled however, Knox and Burkitt, JJ., referring to the above 
decision with approval, and saying : “ As the apj)C‘llant had 

in his plaint himself put a value on the relict he asked tor, and 
as that value was not questioned by the other side and vyas 
accepted by the Court of first in.stance, we are not in a position 
now to entertain the (piestioii as to wlu'lher it was or was not 
the correct value of that subject-matter.” 

In Mootuo V. \'eraiia/t C/ietti/,' the claim was brought 
under Sec. 240 of the Code of 1859, only for a certain property 
valued at Rs. 1,590, and Sir Richard Coueh,C.J., said:— ‘‘That 
is the amount or value of this suit, and he (|)laintiff) cannot 
by valuing it at Rs. 3,10u, when his own statement shows that 
the value'is only Ks. 1,590, and the ditierence is made up by 
damages which he does not claim in the suit, obtain a right 
of appeal to this Court.” Mesne prolits, if demanded by the 
plaint, must of course be admitted into the calculation ^ of the 
appealable value," the measure of value for determining a 
plaintid’s right of appeal being the amount for which the 
defendant has resisted the dcfn i . As a natural result, Imw- 
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ever, of the principle on which jurisdiction in appeal is taken, 
interest or costs subsequently accruing cannot be included for 
the determination of the jurisdiction. 

138. As to the jurisdiction over proceedings in execution 

of a decree, Sec. *223 of the Civil l^^o- 
cedure Code [iriniarily enacts tliat a de- 
cree may be executed cither by the Court 
which passed it or by the Court to wliicli it is sent for execution 
under the provisions of the Code. It further jjrovides, in effect, 
that the Court passing it may send it for execution on the 
decree-holder^s application to any other Court fur any sufficient 
reason, and on its own motion to any Subordinate Court. There 
is no express provision of law as to whether the Court to 
which a decree may be so sent must be a Court having juris- 
diction over the amount of the suit in which the decree was 
passed, or whetlnu* the mere sending of the decree will confer 
jurisdiction on a Court for all the |)ruceediiigs to be taken in 
its execution. As to the rule in the l^uujab, Flovvden, J., in 
delivering tlie judgment ot the Full Beach in the case of 
Qanga Ram v. Our Saran Das^' “ iNotwithstandiug 
execution jiroceedings are not menlioiied by name, the ‘civil 
business * which Sec. 35, Act XVllI of 1884, allows tlu' 
District and Divisional Courts by Nvriiten order to distri- 
bute among tlieir Subordinate Courts, is an expression 
clearly wddo enough to include those proceiidings, and they 
may therefore be sent to any such Court (•ompetent to deal 
with them. As Act XVIlI of 1884 does not expressly deal 
with the jurisdiction of the Courts in the matter of executioti- 
business, we have to fall back on the Civil Procedure Code, 
and Secs. 223 and 2S0 of this Code show that tliere is no 
limitation on the powers of an Oriizinal Cmirt to execute 
decrees of any value ; for Sec. 223 (t/), cl. 2, allows a Court 
which has passed a decree to send it for execution to any 
Court subordinate to it. 'fhus a District Court might send a 
decree it has passed for a lakh of rupees to a Munsif to execute, 
and under Sec. 230, the Court to which that decree was sent 
would have to execute it. The pecuniary and other limitations 
referred to in Secs. IG and 17 in regard to regular suits 
are altogether absent in the sections relating to execution, 
proceedings.*' In Narasaifya v. Venkatakrishnayya,^^^ 
Sir Charles Turner, 0. J., and Muttusami Ayyar, J., 
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lield the same on the very same ground, observing that — “ tlie 
description of tlie Court to whicli proceedings in e.xeeiition mav 
be transferred is limited only by the condition that it be a 
Court subordinate to the Court which passed the decree,” 
and that, “ an extraordinary jurisdiction is confc'i red l)y the 
Civil Proocedure Code in cases to wbieli Sec. 22-^, para. 7, 
relates.” The contrary was held in Si'lhesirnr v. JIan'har," 
in which case the application Ibr execution was made to a First 
Class Subordinate . I mlge, and referred by him for disposal to 
a Second Class Subordinate, Jiulge. In this ease, however, 
the ])oiut iip|)eais to have been nitber assutned llian decided. 
Sir Chiirles Sargent, C. .1., and Nanabliai Jiaridas, J,, only 
observing th.it — “ as tin: Second Class Siibordiniite Jttdge 
could not have entertfiined the soil, so neither could he deal 
with it in exocntion,” 

Even in this view, however, the pecuniary value of the 
particular matter decided by the order in exectition is im- 
material, as eveti in sticli a case the value of the original 
suit is held to deterinine the (h)nrt to which an appeal will 
lie from the order. '■ Sec. (•!!• Iiirtbcr provides that in Sec. 
22i> “ the expression ‘ Court which jtassed a decree’ or 
words to that etiect shall, itniess there is something reptig- 
nant in the context, he deemed to incltide, where the 
decree to he cxectited is passed in appeal, the Court which 
passed the decree again.st which the aj)peal was preferred, 
and where the Court which passed tl)e decree to he execut- 
ed has ceased to exist or to have jurisdiction to execute 
it, the Court which, if the suit wiierein the decree was 
passed were instituted at the time of making application, 
for execution of the decree, woidd have jiii i.sdiction to try 
such suit.” And these words draw no distinction a.s to the 
nature of the cause which puts an end to the jurisdiction, 
and are comprehensive enough to include the case in 
which the Court ceases to havejurisdiction on account of an 
alteration in the .status of any of tlie parties concerned,' ' 
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CHAPTER VI. 

Local and Personal Jurisdiction. 

139. The oilier peculiarity of the Indian judicial system 


to which reference has already been made, 
'Ih« exercise of judicial power, 

Civil Procedure tlio entire Country is divded and sub- 
Cod® 1859, and (livid(;d into small local areas, varying for 
the High Courth’ different grades of Courts, and generally 
Charters. Ijahh* to a change by the Executive Govern- 

ment. The limits of those areas determine the local limits 
of the Courts’ jurisdiction (or the trial of original suits and of 
appeals. Heal difliculty in connection with the question of 
local jurisdiction consists in what may be called the localization 
of suits, and elaliorate rules have therefore been enacted by the 
Legislature for determining the circumstances in which a suit 
may he taken cognizance of by th(‘ Courts having jurisdiction in 
any particular area. The Civil Procedure Code, 1859, provided 
broadly that the Civil Courts wniuld take cognizance of suits 
for land or other itrimovahle property, situate within the local 
limits of their res])cctive jurisdictions, and of other civil suits 
“ if the cause of action shall have arisen or the defendant 
at the time of the commencement of the suit shall dwell or 
|)ersonally work foi gain within such limits.’’ The first 
Charters of the Higli (\mrts at the Presidency-towns con- 
I'l.Tied original jurisdiction oi\ the High Courts in the same 
eases, hut provided as to transitory actions, that the High 
Courts would have coguizance of them even if the defendant 
only carried on business within the local limits of their juris- 
diction. 1'he Revised Charters, that still regulate the jiiris- 
dictiou of the Presidency High Courts, further provided for the 
necessity of obtaining special permission when only a part of the 
cause of action should have arisen within the local limits of their 
ordinary original jurisdiction. There has been a great conflict 
of opinion, however, as to every one of the essentials of the juris- 
diction, for which provision lias been made by these Charters. 

140. The High Courts did not agree even as to what 


Conflict of opinion as 


were suits for land or other immovable 


to the nature ot suits property. In Raj Jllohun v. E. L R. Co.^^ 
I'elating to im* the complaint was ot a nuisance committed 
movable property. against plaintiff’s premises in Howrali by 
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the defendant Company’s works built there, and the plaint 
prayed that the defendant Company might bo restrained by 
injunction from continuing the nuisance. Mr. Justice Mac- 
pherson held, that the suit was not “for land or other 
immovable property ” within the meaning of 8ec. Ill of the 
Letters Patent or of Sec. 5 of Act VIII of 1859, observing 
that — “it is a suit exclusively tii persmnm whore the person 
against whom relief is sought is within and sulijoct to the 
jurisdiction, though the relief sought is in respect of acts 
done on land situated beyond the local limits of the original 
jurisdiction.” In Juggndwibn v. Puddomoney a suit was 
brought by some of the persons appointed trustees, under a 
deed of endowment of certain land outside Calcutta, against 


their co-trustees who were in possession and were alleged to 
have ousted the ])laintiffs and to have committed ol her bnfaches 
of trust, and the plaint jirayed for a declaration that the 
plaintiffs were entitled to bo Sfhoifs jointly with the derondanis 
for the settlement of a schoine for the perl’ornianee of tin! 
worsliip, for the iippointment of a receiver, for an injunction 
to restrain the defendant from interfering with the property, 
and for an account; and the suit was held not to he 
a suit for laud or other immovable juoperty and 
therefore cognizable by the High Coui't on its original side. 
On the other hand, a suit to carry out tin; trusts ofa (h'od 
relating to certain irauiovabh! jiroperl y was held in Delhi and 
London Bank v. Wordie,’’ to be a suit for laud ; Sir Kichanl 
Garth, C. J., observing in the judgment oftlu! Oourt that — 
“ the suit being confessedly instituted for the piiqiose of dealing 
with the lands in th(!ir entirety, and Ibese lands bimig by far 
the larger portion of the partnershi]) assets, Ibis is in substance 
a suit for land witliin the moaning of the clause relating to 
jurisdiction in the Gharter. It will certainly be a suit for a 
right to or interest in immovable property.” This decision, 
along with some others, was relied upon by the defendant in 
Kellie V. Fraser,^ in wliicli an application was made to file an 
arbitrator’s award, which related to certain partnersliip lands 
outside the local limits of the Court’s jurisdiction, and pro- 
vided that the partnership should be dissolved on ccrtiiin 
terms, that the defendant’s share in th(! property should .stand 
charged with the payment of a certain fund to ho duo by him 
to the plaintiff, and that the defendant should execute a 
mortgage of his share to the plaintifl as security for such 
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payment, and that the tea garden at Darjeeling should be sold 
in Calcutta. Tlio application was held to lie in the High Court, 
as the object of a suit to enforce the award would not involve 
the deterniination of any title to the land, and would not be a 
suit for land. Tlio decision in Delhi and London Bank v. 
Wordie^ was in this case distinguished on the ground that the 
object of tliat suit was toestablisli tlie title of certain trustees 
to a share in a portion of tlie trust property, and the establish- 
ment of tliat title was an essential element of the entire claim, 
and Maepherson, J., suid — ‘‘The more fact that the object of 
the ])arUH‘rshi]) was the* carrying on of a tea concern does not 
make a suit for adjustment of accounts and dissolution, a suit 
for land. If it did, then this result would follow that, al- 
though all the nieuit)ers of a partnership were [icrnianently 
ivsidtnit in Calcutta, and the cliief bnsim^ss of the partnership 
was, at tlie time of suing, and always had l)oen, conducted in 
(’alcutta, a suit lor an ac'eount and dissolution would not lie 
here, if om^ asset c»f the partiun-shij) ha])pc*iKHl to be an indigo 
factory or a tea gai’den in the Mofussil. Yet, in the case sug- 
g('sted, tliero can bo no maiiiuu’ of doubt a suit could be 
eulerttiined l)y the (Joiirt, on its original side; and such suits 
have, in fact., l)e(m rc‘peat(ully (‘nt.(‘rtaiued.^' A suit to recover 
title-deeds, although it may involve' a (|U(‘sti!Mi of title, has 
becMi lield not to \n) a suit to t)btain possession of land, or to 
deal in any wav with the land itself, witliin the rneaiiiug of 
the' Charter.^ In Sreenath \\ Cull if ./Am-.s*," lA)ntifex, J ., held, 
tliat a suit for tlu* sp(*cilie [lerlorinanee of a contract for the 
exe'cntion of a nk)rtgage of certain immovable property 
situate outside Culeiitla was a suit for a riglit to or interest 
in iniinoval)le ])roperty, and therefoiv beyond the jurisdiction 
of the High Court. 

The Bomhay High Court, disseiiling from tliat decision, 
has taken a broader view and extended the jurisdiction of 
tlic High Court on its original side to all the suits relating 
to iminovalde property, to the cases in which the Tnglish 
(U)nrts assume jurisdiction even when the immovable pro- 
perty is situate outside England. Thus .Sir Charles Sargent, 
C J., in the judgment of the Court in Holkar v. Dadabhai,^ 
said — “The present suit, whether it be regarded as a suit 
for specific performance or to enforce unequitable mortgage 
by deposit of title-deeds, is clearly one which u Court of 
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Equity in England would entertain,® and in which, as ap- 
pears from 2 Spence’s Equity Jurisprudence, p. 67R, and 
Coote on Mortgaps, vol 2, p. 992,® they would, if the land 
were in the colonies where it is the practice in mortgage 
suits to enforce the security by sale, make an order for sale, 
instead of one for foreclosure. The High Courts in India 
have all the powers of a Court of Equity in England for en- 
forcing their decrees in personam and we think that, had it 
been intended to exclude suits in penonam as well as suits 
m rem from the jurisdiction of the High Courts, the framers 
of the Letters Patent, who were presumably English law- 
yers, would have employed different language,”” There 
was a similar conflict of opinion as to the practice of the 
other Civil Courts. The Bombay High Court taking the 
same liberal view, held in Yenkoba v.Rambhaji," that a suit 
brought in the Mofussil Courts to recover mortgage-money 
by a sale of the mortgaged property was not for immovable 
property. Gibbs and Melvill, JJ., said in the case— ‘‘that 
a suit for land is a suit which asks for delivery of the land 
to the plaintiff and ob.served that “the Court of Chancery, 
though it has no power directly to affect property situate 
out of the bounds of its jurisdiction, and will nottherefore 
try the validity of a will of land in the Colonies though 
made in England:'" nor entertain a bill of partition;’’ yet 
will order the sale of an estate in the Colonies, in order to 
realize a sum of money charged upon it,” ” 

The High Courts at Allahabad,'^ and Calcutta took a 
contrary view. In Ram Lalt v. Chittro Ooomaree,'" the major 
portion of the mortgaged premises was situate within the local 
jurisdiction of the Court, and yet the Calcutta High Court held, 
that it had no jurisdiction, on the ground that it being a suit 
to have certain lands declared liable for the satisfaction of 
the kisthundi executed by the defendants in favor of the 
plaintiff, it was substantially a suit fur an interest in land. 
The same was held in Leslie v. 'I'he Land Mortgage Bank of 

a The CalcuttLa High Court bad alrto takou u giuular view in an otirlifr caw*, iu 
which it held that a suit for th<* Hpet-ifir pfjrformancu of a contract, to wll lands nit uati- 
outside Calcutta was cognizable hy the High Court on its original sido;’^ but the dcf iMit.u 
was not folio wet I there. 
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India , in which Markby, J., in delivering the judgment of 
the High Court said — “ The plaint, so far as it asks for a sale 
of the mortgaged property in satisfaction of the mortgage>debt, 
is a * suit for land ’ within the meaning of Sec. 5 of the Code 
of Civil Procedure which regulates the jurisdiction in this 
case. Mr. Branson contended that these words should be read 
as signifying those suits alone in which the land itself was sought 
directly to be recovered. It was admitted that a much wider 
construction liad been put by Mr. Justice Macpherson upon 
the similar words of the Charter of the High Court ; that 
learned Judge holding that a suit for foreclosure by the mort* 
gagee was, as such, a suit for land,'^' and that a suit for 
redemption was so also,^" but it was contended that these 
decisions were not correct. We see no reason to suppose this. 
They have never been questioned as far as we are aware. 
On the contrary, the uniform practice of this Court on its 
original side lias been in accordance with them. They are 
also supported by the decision reported in IX Weekly Reporter 
173,"' where it was held that a suit brought to enforce a 
security against laud was a suit for recovery of an interest in 
immovable property within the meaning of cl. 12 of Sec. 1 
of Act XIV of 1859. Upon the authority of these decisions, 
I hold that a suit for land includes any suit in which a decree 
is asked fur, operating directly upon the land, and therefore 
includes any suit brought to enforce a security upon land.^ 
It was contended, however, that this was a suit neither for 
foreclosure nor redemption, nor in any way to enforce a security 
upon land, but simply for money to be recovered by the sale 
of the plaintiff’s property through an attachment and sale in 
the usual way. This, however, is not so. It is perfectly well 
established that a decree in a suit like the present in the 
Mofussil courts enables the plaintiff to sell the mortgaged pro- 
perty as it stood at the time of the mortgage, and clear of all 
subsequent incumbrances, and that such a sale completely bars 
redemption ; whereas, a suit brought simply on the provision 
to repay the loan will only enable the plaintiff* to sell the in- 
terest which the defendant has at the time of execution.” 


h Tho same has liceu held by the other High Courts also, e.g.^ in Chetti 
tiTtfundon V. Sundaraw KrUtiut Hows, J/ackapa,^^ Kundan v. 
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141. To avoid such conflicts in regard to the practice of 

the Mofussil Courts, the Civil Procedure 
Provisions as to the Code of 1877, provided with some detail as 
1^1 jurisdiction in to the jurisdiction over local suits. It enacted 

ProcodnreCode'^ recoverv or the partition 

. foreclosure or "redemption of a 

mortgage of immovable property ; — 

(d) for the determination of any other right to or interest 

in immovable property ; 

(e) for compensation for wrong to immovable property; 

(/) for the recovery of movable property actually under 
restraint or attachment; 

when the property should be situate in British India ; 
might be instituted in the Court within the local limits of 
whose jurisdiction the property, or any portion thereof, 
should be situate. This jurisdiction depending on the situs of 
the property in litigation is often designated territorial, as 
distinguished from personal which depends on the residence of 
the defendant or on the accrual ul the cause of action. As 
to this last, the Code provided that suits to obtain relief res* 
pecting, or compensation for wrong to, immovable property 
held by or on behalf of the defendant might, when the relief 
sought could be entirely obtained through his personal obedience, 
be instituted in the Court within the local limits of whose 
jurisdiction he actually and voluntarily resided or carried on 
ljusiness or personally worked for gain. This continued also to 
be forum for all transitory suits, alternatively with the place 
of the accrual of the cause of action, it being further provided 
in the Code of 1877, that if there are more than one defendant, 
and any of them does or do not at the time of the commence* 
ment of the suit actually and voluntarily reside or carry on 
business or personally work for gain, the Court will not have 
jurisdiction on that account, unless ho or they acquiesce in it or 
the Court gives leave. As an illustration of the same 
general principle, it was distinctly provided by Sec. 
18 of the Code in regard to torts, that “ in suits for com|)en- 
sation for wrong done to person or movable property, if the 
wrong was done within the local limits of the juris- 
diction of one Court and the defendant resides, or carries 
on business, or personally works for gain, within the local limite 
of the jurisdiction of another Court, the plaintiff may at his 
option sue in either of the said Courts.” 
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Tyie same provisions were re-enacted without any 
modihcation in the Civil Procedure Code of 1882. In 1888, 
it has been further provided with regard to local suits that, 
when it is alleged to be uncertain within the local 
limits of the jurisdiction of which of two or more courts, 
any immovable property is situate, any one of those may, if 
satisRed that there is ground for the alleged uncertainty, record 
a statement to that effect, and thereupon proceed to entertain 
and dispose of any suit relating to that property.”*^® ... So 
also with regard to transitory suits, it lias been enacted in 1888, 
with a view to do away with the difficulty constantly arising in 
practice from the more or less extensive sense in which the 
term cause of action has at different times been used and un- 
derstood, that in suits arising out of contract, the cause of 
action arises as well at the place where the contract was made, 
as where it was to be performed or where in performance of the 
contract any money to which the suit relates was expressly or 
impliedly payable.*’-’^ 

142. The Statute Book of British India does not at 

Suits rclatiug to immov- “".V provision with 

able property situate regard to suits relating to immovable 
outside British India property situate outside British India, 
not cognizable by 'piiis is in accordance with the general 

India* principle of International Law, on 

account of which the courts in British 
India or any other country are not competent to take cog- 
nizance of suits for or relating to immovable property situate 
outside it. It is a first principle of International Law that 
the authority of the Government of a State and its courts 
extends to all the property in that State. As Mr. Freeman 
observes, “All property within a State is subject to the juris- 
diction of its courts, and they have the right to adjudicate the 
title thereto, to enforce liens thereupon, and to subject it to 
the payment of the debts of its owners, whether residents or 
not.”'" “The State, through its tribunals, may subject pro- 
perty situhted within its limits, owned by non-residents, to the 
payment of the demands of its own citizens against them, and 
the exercise of this jurisdiction in no respect infringes upon the 
sovereignty of the State where the owners are domiciled. 
Every State owes protection to its own citizens, and, when 
non-residents deal with them, it is a legitimate and just 

>• Sw. 0 . Aol Vll of ISW. I 'I 8*0. 7 , Act VIL 01 Itss. | ' ’» Fr.Jud.llM. 



S. 142.1 NO JURISDICTION OTER IMMOVABLE PROPBBTT OUTSIDE THE MATE. 

exercise of authority to hold and appropriate any pn^perty 
owned by such non-residents to satisfy the claims of its citizens. 
It is in virtue of the State’s jurisdiction over the property of 
the non-resident situated within its limits that its tribunal* 
can inquire into that non-resident’s obligations to its own 
citizens, and the inquiry can then only be carried 
to the extent necessary to control the disposition of the pro- 
perty. If the non-residents have no property in the State, 
there is nothing upon which the tribunals can adjudicate.” It 
is manifestly convenient also that all the suits relating to such 
property, either as to its tenure oi- as to its transfer, or as to 
the liabilities in respect of it, should be tried in the country 
where the property is situate. The convenience is especially 
marked in the case of suits relating to immovable property, the 
situation of which is permanent and does not admit of change. 
There is therefore a general rule of International Law that “ dis- 
putes as to realty wherever situate are to be determined by the 
lex loci rei sitae.” So comprehensive is this rule, that where an 
act committed in Fennsylvania caused the diversion of water 
from a mill in Ohio, an action on the case for such in jury was 
held to lie in Ohio.'"’ “ It is a natural consequence of this, that 
all the nations assume jurisdiction over absent defendants, 
whether subject or alien, in ail or nearly all suits relating to 
property within the territory.” It was thus held in Rice, 
Stix and Go. v. Peteet,^' that a non-resident could 
be sued in the courts of Texas when he should have 
effects in the State, without bringing those effects before 
the court by attachment or some similar process, to await 
final judgment. So also in Harris Palmore,^' it was held 
that a foreigner could be sued in the Courts of the State in 
which certain land was situate to compel a conveyance of title to 
the land for which the money had been paid and accepted ; and 
the Supreme Court said, — ” It would be strange, indeed, if 
Georgia courts had no jurisdiction to settle title to her own 
lands, because somebody claiming title thereto resided without 
her limits .... The result would be, that though 
sovereign over all her territory, though in her be the eminent 
domain, though her grant be the origin of all title to her lands, 
she could not adjudicate that title, and quiet the possession 
thereof in case a foreigner claimed it, however unjustly, unless 
that foreigner submitted voluntarily to her jurisdiction of 
his case.” 


Thftytr v. Bruukst. 40 Am. I>«'c. 474. 


W 06 l ex. 666. 


I 


74 6e, m. 
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On this principle* it is provided in England that the writ 
of summons may be allowed to be served outside the jurisdic- 
tion* when “ the whole subject-matter of the action is land 
situate within the jurisdiction (with or without rents or profits) ; 
or any act, deed, will, contract, obligation, or liability 
affecting land or hereditaments situate within the jurisdiction, 
sought to be construed, rectified, set aside, or enforced in the 
action.” ’-' On that ground naturally, if a Court pronounce a 
judgment affecting land out of its jurisdiction, the Courts of the 
country where it is situated, and it is presumed also the Courts 
of any other country, arejustified in refusing to be bound by 
it, or to recognize it.” This proposition is, in fact, found in 
most of the Foreign Codes ; and the English courts constantly 
decline jurisdiction in suits relating to realty abroad, although 
the defendant be within the jurisdiction.’’^ The courts in 
British India also, have on that account been held not to have 
jurisdiction over a suit for immovable property situate in the 
family domains of the Maharajah of Benares.” However if 
jurisdiction over a suit relating to immovable property is duly 
acquired, it cannot be ousted if it becomes necessary for its de- 
cision, to adjudicate on questions relating to the mortgaged 
property held by the defendants beyond the jurisdiction, to the 
ext ent of it in their possession and to its profits in order to make 
up the amount of the entire mortgage;”’ nor need a court 
refuse to take cognizance of a suit for the partition of lands 
situate inside the jurisdiction of a court, because there are 
some other joint lands outside the jurisdiction, which the de- 
fendant contends should also be divided.’^ 

143. Even when there is no question of title, the English 

Courts decline to take jurisdiction over actions 
liuglisli courts do for trespass to foreign lands. The lead- 
not uke cognizance jng decision Oil the point is that of Skinner 

JndiaCo.; "' in which the Judges re- 
]>erty iii Foreign ported to the House of Lords, “ that the 
coniitry. matters touching the taking away of the 

petitiouer’s ship and goods, and assaulting 
of his person, notwithstanding the same were done beyond 
the seas, might be determined upon by His Majesty’s 
ordinary courts at Westminister; and as to the dispossessing 

yntr Order Xt. Hulo 1. Sup. Jed. Act, ** Haghu Neih Dae r. Kaickan Mai, 1. L. R, 

»» Pig. For. JuU. IIW. Ill All. odt*. 

84 Buenoe AyreaRy. v. Northern Ba. Ay. Ry.» » Oirdhan r. Sheoraj. I. L. R. 1 All. 431. 

1 U. B. P. 310. >4 PnBdiaiia& r. Shib^Ghttoder, L L. R. ZIT 

Grebam r. Maaeey, 23 Ch. D. 743. CaU ti3o* per TrevAyaii, J. 

6 State Trials. 71o. 
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him of his house and island^ that he was not relievable in any 
ordinary court of law.” Lord Mansfield attempted to abolish 
the distinction, and held, in two cases nisi prius^ that an 
action for trespass to land in foreign country would lie in 
England, and referring to them pointed out in Mostyn v. 
FabrigaSy^ that the true distinction was between proceedings 
which areiw rem, in which the effect of the judgment cannot be 
had, unless the thing lay within the reach of the court, and pro- 
ceedings against the person, where damages only are demanded. 
That suit was for a personal wrong, however, and on the autho- 
rity of Skinner\^ case^ the contrary was held in Doulson v. Math^ 
which, it has l)een held, both in England and America, 
over-ruled the opinion of Lord Mansfield. In Whittaker v. 
Forbes^^'^ an action f(»r arrears of rent-charge for land in Australia 
was held by «he Court of Common Pleas not to lie in England, 
on the or<>iind that the obligation to pay the rent-charge did 
notarise from privity of contract, but from privity of estate, 
and tile authorities sliowed that the venue in such a case was 


local, and the d'^cisioii was affirmed on appeal. 

'Phe same distinction isobserved in the United States also,*’ 
jurisdiction being constantly declined there in suits brought for 


hh Jn this rase. Lord Kenyon hold, that an action for tn'spass forenterin/jf th(‘ plaintiffs 
dwelliii}.C-itottstMii Ciiiiada and exfjellinjr him therefrom did not lie* iti Knfi'land. Krskine 
moved to set aside the uon-suit, on tho /,n’ouin! that — “ this was not an action to recover the 


land, hut meiel}' a personal aefioii to reo »ViT <i.'im s which w.h trimsitory, and might he 
tricHl here/’ Huller. .1., said — *• Jt is now too late for us to inquire whether it W(*re wise or 
politi(M-o mik<; a distinct ion b ‘tween transitory and local actions ; if is sutiicjletit for tint 
courts that the law has settled the distinct ion. and that ;ni action </// irr rfrimtu n frtiifit is 
local. W<‘ try actions here which nr<* in their iiatuie tr.ansitory. tlioutrli arising out of n 
transaction abroal. but not such as arc in tlivir nature local." in PkilUpHy. 

Willcs, J.. said: *' Our courts arc said to h? more open to admit actions founded upon foreign 
transactions than tho.se of luiy other European country ; hut, th ‘re are restrictionH in 


respect of locality which c.xclude some foreign cau.H'!S of action altogether, namely, ihost* 
which would be, local if they arose in England, such as trespass to land 


be Lord Chancellor Oaims, in delivering the judgment, said : “ Such an action was a 
local action to betricil by a jury of the country where th i land w.wsitmte. The law in this 
respect isclearly shown m the casea of Pme v. (^mntvsn of and Thurnhy v. Plants* 

Since the statute abolishing real actions, the courts have h dd that an action of d?bt will li<* 
for the arrears during the continuance of the rent-charge. Tli ; fjUHtion is whether, with 
regard to such actions, the sam j law applies as was laid d )wn in th i cism f h.avj referred to 
with reganl to ai'tions of debt aft . t th ; d ;t jirmination of th t rcnf-ch irg *, I <lo not think we 
can depart from a rule of law which has been so long regarti ,*d as sett led by th^* authorititn* to 
w'bicb 1 have referred and which hfw never since hcjen tleparlc*! from. It was sugg •Htfxl by 
Mr. Willes that, though that might b* the law with re.(arrl to cisjs wh ?re the land was 
situated in England, when the land was out of En^li i I th ^ sarn *. ruli would not apply, 
and the venue would cease to be local. I cannot lin I any ground for such n prn\mitioii 
either in principle or on authority. The principle of the decisions ;ms to be, that when 
tho venue is local, the case must b 2 tri'jd by a jury from th ; placi wh jre the venue is laid, 
and if no sueh jury cm b; su a n Mil, thi pri.ijiple Wiul I sij.m c pa illy to show th.it the 
cannot be tried in Endian 1 at all." 


** t Cowp 161. 
«o 4 T. B 408. 
41 G Q. B. 18. 

1 Brook. 103. 
4» 10 C. P. 581. 
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trespass to land outside the State«^ In Livingstone v. Jefferson,^ 
an action for breaking and entering territory in one State, 
was tried in another State where the defendant was found. 
Marshall) C. J.t said — *<If this distinction is established ; if 
judges have determined to carry their innovation on the old 
rule no further; if, under circumstances which have not changed 
they have determined this to be the limit of their fiction, for a 
long course of time, it would require a hardihood which, sitting 
in this place, I cannot venture on, to pass tins limit. This 
distinction has been repeatedly taken in the books, and is recog- 
nized by the best elementary writers, especially by Blackstone, 
J., from whose authority no man will lightly dissent. He ex- 
pressly classes an action of trespass on lands with those actions 
which demand their possession, and which are local, and makes 
those actions only transitory that are brought on occurrences 
which might happen anywhere. From the cases that support 
this distinction, no exception, i believe, is to be found among 
those that have been decided in court on solemn argument.*’ 

In Gompanhin de Mocamblgue v. Hrilish South Africa 
Companyt*^ Lord Hsher, M. R., took the same view, but the 
decision of the majority of the court was in favor of the 
existence of the jurisdiction in such cases. Fry, L. J., and Lopes, 
L. J., whose opinion prevailed, relied mainly ou the cases to 
which Lord Mansfield was a party, and pointed out that the 
ilecisions in Doulsnn v. Mathews^ and in Livingstone v. 
Jefferson^ proceeded merely on the tt-chuical difficulty caused 
by rules of venue, and that on general principles, Marshall, 
C. J., was in favor of the existence of the ju'isdiction. In his 
decision in the latter case he had said — “ It is admitted that, 
on a contract respecting lands, an action is sustainable wherever 
the defendant m*iy be found, yet in sucli a case every difficulty 
may occur that presents itself in an action of tre'*puss. An in- 
vestigation of title may become necessary, a question of boundary 
may arise, and a survey may be essential to the full merits of the 
cause. Yet these difficulties have not prevaded against tlie 
jurisdiction of the Court. They are countervailed, and more than 
countervailed, i>y the opposing consideration that, if the action 
be disallowed, the injured party may have a clear rigltt without 
a remedy, in a case where a person who has done the wrong, 
and wlio ouglit to make the compensation, is within the 
power of the Court. That this coiisideratiou should lose 
its influence where the action pursues a thing not in the reach 

** Dodgtv. l olby, 17 iiau. U6. , I>«ci«r r. Alfred, tf St. R. <(89. 

mui •. ^on«oa, fio Htm. S40 { 4t ^ ^ Q. B. as. 

ooatrs. howevsr. 
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of the Court ia of inevitable neceasity; hot for the loss of its 
influence where the remedy ia against the person, and is within 
the power of the Court, I have not yet discerned a reason, 
other than a technical one, which can siitisfy my judgment.' 
F’ry, L. .1., citing that said, — “In entertaining actions for wrong 
to the person done abroad, the Courts may be called upon to 
enter upon inquiries with regard to foreign law which may 
l)e very diflScult, and to express judgment on points in respect 
of which foreign nations may he highly sensitive. They mav 
have to decide on the law relative to torts ; they may have to 
determine the rights of the ministers of the law, or of the 8<ir- 
vants of the Crown. They need not then, one would think, he 
alarmed at having incidentally, and when needful, to ascertain 
the laws governing immovables in the foreign country. For 
these reasons 1 think that the abolition of local venue for the 
trial for everv action has removed the sole formal 
difficulty which stood in the way of* trying^ an action for tres- 
pass to land abroad; that there is now iiothinp^^ to withdraw 
this case from the rule of international law, that the 

plaintiff shall seek relief in the forum of the defendant’s residence, 
and that the Court ought, therefore, to entertain jurisdiction 
in this case, so far as rehites to the claim for damages for trespass 
to the land in the possession of the plaintiflFs/' Lopes, L. .1., 
said — “All actions were originally local, and, whefhor they 
concerned movable or immovable property, were only trial)le in 
the locality in which they arose. If the cause of action arose 
abroad, outside the boundary of any country* the Coiiits here 
could not entertain it, because no local venue could be assigned 
to it. With regard to causes of action which might arise any- 
where, this was found inconvenient; and the (/ourts, in order 
to relieve themselves, made a distinction between transitory 
matters, which might happen anywhere, and local ones, such 
as trespass to realty, which could only hapi>en in one particular 
place. In transitory matters the plaintiff might lay bis venue 
where he pleased, and the defendant was bound to follow it, 
unless his defence consisted of some matter which in its naton^ 
was local. With regard to transitory matters abniad the diffi- 
culty was obviated bv a fctioii. The creation of a fiction 
however, could not give jurisdiction, unless jurisdiction had 
existed ; but the creation of a fiction could, as it did, remove 
the fetter imposed by the technical rule of local venue. The 
rule, however, with regard to local venue in respect to local mat- 
ters continued down to 1873, when local venues were abolished. 
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Trespass to land was a local action, and no action in respect to 
land abroad could be tried in our Courts, before that date. 1 
presume the same fiction might have been adopted with regard 
to local matters abroad as was adopted with regard to transitory 
matters abroad, provided the defendant was resident within 
the jurisdiction and the remedy was in personam. It was, 
however, not thought desirable to extend the fiction to 
matters local ; I he local venue with regard to matters local, no 
doubt, had its advantages — it was convenient that the jurors 
siitnmoned should have some knowledge of the locus in quo, 
it was convenient for the purpose of a view, and other reasons 
might be suggested which would account for the retention of 
the local venue when it had been relaxed in matters transitory. 
Although the defendant might be within the jurisdiction, 
and the remedy sought against him have been a remedy in 
personam so long as the local venue existed, it was impossible 
for the Common Law Courts to entertain actions for trespass to 
lands abroad. I cannot doubt, however, that there was an 
inherent, dormant jurisdiction in our Courts, fettered and 
controlled only by tlie local venue, to try actions for trespass 
to lands abroad. The non-recjuirement of local venue 
in matters transitory, coupled with the fiction, had 
liberated the jurisdiction, and enabled our Courts 
to try matters abroad not subject to locfd venue, where a suit- 
able remedy could he enforced against the person. Why 
should not the abolition of local venue have the same operation 
in matters local when the defendant is within the jurisdiction 
and the remedy — viz.^ recovery of damages — is enforceable 
against bis person ? Actions for assault and battery would 
lie, although committed abroad, and this, although the 
defendant may have justified by pleading a tres[mss on his 
land abroad hy the plaintifi*, and a removal of the plaintiff 
therefrom on that account. Why imt actions for trespass to 
land abroad, now that the fetter of the local venue is removed ? 
They both sound in damages, and the remedy is enforceable 
against the person. Why should there jurisdiction in the 
one ca-ie and not in the other ? An action, again, for breach 
of contract in respect of hind abroad would lie against a 
defendant resident within the jurisdiction, although ques- 
tions of the most intricate kind might incidentally arise 
with regard to such land. Courts of Equity, unfettered 
by local venue, entertained suits afifecting lands abroad. 
They decreed specific performance of articles cimcerning bound- 
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aries abroad ; they foreclosed mortgages of land abroad ; they 
enforced trusts and relieved against fraud abroad. They seem 
only to have stayed their hands when they were unable 
to enforce the suitable remedy. So long as the relief sought 
was personal, they have unhesitatingly interfered. How can 
this action of the Courts of Equity be explained, unless they 
possessed an inherent jurisdiction to entertain such matters, 
when they had power to enforce their decision against a person 
within the jurisdiction? In these circumstances, it is difficult 
to understand why an action for trespass to land will not lie. 
I believe the true principle to be, now that the fetter of local 
venue is removed, that the Courts of this realm have jurisdiction 
to try all causes of action arisiug abroad when the defendant 
is within the jurisdiction, and tlie Courts liere can give effect 
to their jurisdiction by applying the suitable remedy; but that 
when they cannot apply the suitable remedy — e,g,, in eject- 
ment, partition of laud, and other such cases — they have no 
urisdiction because they are powerless to enforce a remedy. 
I find no case inconsistent with this view ; many authoritative 


expressions in favor of it. This decision of Fry, L. .1., and 
Lopes, L. J., has been reversed, however, on appeal by the 
House of Lords, it being finally settled by their Lordships, 


that the EnglLli Courts have no jurisdiction to entertain an 
action for tres|)a8s to foreign lands. Lord Uerschell, L. C., 
in his judgment in the House of Lords observed with 
reference to the decision.s to which liord Mansfield 


was a party, that “ it docs not appear clear from the 
language used by Lord Mansfield that he would have 
regarded a trespass to land committed beyond the seas 
and outside the king’s dominions as within the cognizance 
of our Courts ” ; and added that “ the case of Doulson v. 
Mathews has ever .since been regarded as law, and 1 do 
not think it has been considered as founded merely on the 
technical difficulty that in this country a local venue was 

requisite in a local action The distinction 

between local and transitory actions depended on the nature 
of the matters involved and not on the place at which the 
trial liad to take place. It was not called a local action be- 
cause the venue was local, or a transitory action because 
the venue might be laid in any county, but the venue 
was local or transitory, according as the action was local 


** Britiab Sosth Attic* t^o., e Cuapaubia MiioMubiqiit, f lfU3 < A 
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or transitory I cannot but lay great stress 

upon the fact that whilst lawyers made an exception from 
the ordinary rule in the case of a local matter occurring 
outside the realm for which there was no proper place of 
trial in this country, and invented a fiction which enabled 
the courts to exercise jurisdiction, they did not make an 
exception where the cause of action was a local matter 
arising abroad, and did not extend the fiction to such 
cases. The rule that in local actions the venue must be 
local did not, where the cause of action arose in this conn* 
try, touch the jurisdiction of the courts, but only deter- 
mined the particular manner in which the jurisdiction 
should be exercised ; but where the matter complained of 
was local and arose outside the realm, the refusal to ad- 
judicate upon it was in fact a refusal to exercise jurisdic- 
tion, and 1 cannot think that the courts would have 
failed to find a remedy if they had regarded the matter as 
one within their jurisdiction, and which it was proper for 

them to adjudicate upon It was admitted 

in the present case, on behalf of the respondents, that the 
('ourt could not make a declaration of title, or grant an 
injunction to restrain trespasses, the respondents having 
in relation to these matters abandoned their appeal in the 
Court below. But it is said that the Court may inquire 
into the title, and, if the plaintifi’s and not the defendants 
are found to have the better title, may award damages for 
the trespass committed. 1 find it difficult to see why this 
distinction should be drawn. It is said, because the 
Courts have no power to enforce their judgment by any 
dealing with the land itself, where it is outside their terri- 
torial jurisdiction. But if they can determine the title to 
it and compel the payment of damages founded upon such 
determination, why should they not equally proceed in 
prrsnnnm against a person who, in spite of that determina- 
tion, insists on disturbing one who has been found by the 

Court to be the owner of the property? 

There appear to me, to be solid reasons why the Courts 
of this country should, in common with those of most 
other nations, have refused to adjudicate upon claims 
of title to foreign land in proceedings founded on 
itn nlh*ged invasion of the proprietary rights attached to 
it, and to award damages founded on that adjudication. 
The inconveniences which might arise from such a course 
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are obvious, and it is by no means clear to my mind that if 
the Courts were to exercise jurisdiction in sucli cases the 
ends of justice would in the long run, and looking at the 
matter broadly, be promoted. . . . It is quite true 

that in the exercise of the undoubted jurisdiction of the 
Courts it may become necessary incidentally to investigate 
and determine the title to foreign lands ; but it does not 
seem to me to follow that because such a question may 
incidentally arise and fall to be adjudicated upon, the 
Courts possess, or that it is expedient that they should 
exercise, jurisdiction to try an action founded on a disputed 
claim of title to foreign lands. . . , The decisions of the 

Courts of Equity do not, to my mind, afford any substantial 
support to the view that the ground upon which tlie Courts 
of Common Law abstained from exercising jurisdiction in 
relation to trespasses to real property abroad was only 
the technical difficulty of venue. . . . The rule (I of 

Order XXXVI) does not purport to touch the distinction 
between local and transitory actions- -between matters 
which have no necessary local connection, and those which 
are local in their nature. It deals only with the place of 
trial, and enables actions, whatever their nature, to be tried 
in any county. But it is, in my opinion, a mere rule of 
procedure, and applies only to those cases in which the 
Courts at that time exercised jurisdiction. It has been 
more than once held that the rules under the Judicature 
Acts are rules of procedure only, and were not intended to 

affect, and did not affect, the rights of parlies 

I have come to the conclusion that the grounds upon which 
the Courts have hitherto refused to exercise jurisdiction in 
actions of trespass to lands situate abroad were substantial 
and not technical, and that the rules of procedure under 
the Judicature Acts have not conferred a jurisdiction 
which did not exist before.” . . . Lord Halsbiiry in 

his judgment said: — ‘‘The authority of Lord Mansffeld 
appears to me to prove too much. He appears to have 
surmounted the difficulty of local venue in a manner 
which is wholly irreconcilable with the argument so much 
pressed upon your Lordships, that the absence of pre< 
cedent in the present action is accounted for throughout 
all English legal history by the objection that the rule of 
local venue formed a bar to an action being brought. But 
it appears to have been omitted to be considered that Lord 
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Mansfield decided in the plaintiff’s favor, and. so far as I 
can judge from the phrase used by his Lordship, ‘which in 
England would be local actions,’ he must have decided 
upon the ground that inasmuch as the action before 
himself was for trespass to realty abroad the action would 
not be limited by the rule of local actions in England. 
Whether the argument be good or bad, it certainly is 
not one which sustains the contention that it was the 
law of local venue which prevented such actions being 
tried in England.” 


(^)urt^ take 
CO^uiZHlKT of HUitS 
for jKTHonal relief 
aribinp out of eon 
traet-H lespocting 
i in movable })ro- 

periy niluate in 
foreign etmntry. 


1‘14. But in Enp;land, Courts exercise jurisdiction over 

contracts niadC) and equities arising;, between 
persona within jurisdiction, respecting lands 
in a foreign country. This w^as held in 
(hanstoipn v. Johnston/'^^ in which Arden, 
M. R., said, — “ It was not much litigated, 
that the (\>urls of Equity here have an equal 
right to interfere with regard to judgments 
or mortgages upon lands in a foreign coun* 
try as upon lands here. Bills are often filed upon mortgages 
in the West Indies. The onlv distinction is, that this 
Court cannot act upon the land directly, but acts upon 
tin? conscience of the person living here. Those cases,*^’ 
clearly sliow, that, with regard to any contract made or equity 
between pt‘rsf)ns in ilii^ country respecting lands in a foreign 
country, particularly in the British Dominions, this Court will 
hohl tin; same jurisdiction, as if they were situated in England, 
Lord Ilardwicke lays down the same doctrine.'^ ” In Jackson 
V, Peine," Lord Ohancellor Eldon observed that, — “ there is 
no doubt of the jurisdiction upon contracts as to land in the 
West Indies, if the persons are here.” In Norris r. Ckumhres,*^ 
Romilly, M. R., said, however that — “ the early cases cited 
establish that where a plaintifi* in England has an equitable 
money demand against the defendant also residing here, this 
demnud will be enforced by the Court here, not merely against 
the dofeiulant personally, but if the circumstances of the 
contract or dealing between the parties justify it, by a declara- 
tion of a lien against the real property of the defendant out 
of the jurisdiction of the Court, aud even in some cases by 
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the appointment of a receiver. . . . There is always this 

difficulry that the declaration and decree of this Court may 
be a mere brutim fulmen^^ incapable of beinar practically 
enforced against, the defendant. Still if the plaintiff* is entitled 
to it, the Court must give him the decree as he asks for it, and 
then leave him to make it available or not us he can in the 
foreign country. But in this case the facts either constitute 
a valid hypothecation of the defendant’s mine in Prussia in 
favor of the plaintiff*, or they do not. If they do, it is in 
Prussia and by the Courts of law of that country that this 
hypothecation is to be enforced. If they do not, I cannot make 
a charge upon, or hypothecation of it. In the other cases, the 
equity between the parties was complete.*’ The general 
rules which we have been discussing,** says Mr. Pigott,*'* ‘*are 
certainly antagonistic to any recognition being accorded to suclia 
judgment by foreign Courts.” Lord Sclborne, C., in Orr^Ewiiuj 
V. Orr-Ewlng;'^' said — ‘^The Courts of Equity in England are 
and always have been Courts «d* conscience operating In personam 
and not in renif and in the exercise of this personal jurisdiction 
they liave always been accustomed to compel the jK'rfortnauce 
of contracts and trusts as to subjects which were not either 
locally or rationc (lomicilid within their jurisdiction.** 

The question was discussed at length in rc^Hawfhorned^ 
in which a Miit by B, who claimed to be th(‘ owner of a house 
in Saxony against A, who had sold it as his own, to account, 
for the purchase-money was held not to lie in England where 
they both resided. Kay, J., said : — ‘‘ I am not aware of any 
case where a contested claim, depending upon the title to im- 
movables in a foreign country strictly called, being no part 
of the British Dominions or possessions^, has hten allowed to l)e 
litigated in this country, .«imply because the plaintiffand defend- 
ant happened to be here.** Lord iNlansfield, in Mosiyn v. 
Fabrigas^^^ distinguished such a case from those in which 
actions might be brought here. He Haid““8o if an aCtitiU were 
brought relative to an estate in a foreign country, where the 
question was a matter of title only, and not of damages, there 
might be a solid distinction of locality. The cases cited in the 
argument were such as the enforcement in England of an equit- 
able mortgage made in England concerning Scolcli land, where 
the Court gave relief, treating the remedy as in the nature of 
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specific performancet when the Court acts in personam.^^ There 
is no doubt of the jurisdiction in such a case, and the Courts 
will even foreclose an English mortgage of foreign land;®® 
the foreclosure decree being, as Vice-Chancellor Bacon 
pointed out in Paget v. Ede^ merely an extinction of the right 
to redeem, as was said also l»y Lord Cranworth in Colyer v. 
FinchJ-^ Tn Norris v. Chamhres^^*^ Lord Homilly distinguished 
the case of a foreign mortgage of foreign land where no relief 
by foreclosure would be given by the English Courts. There 
is a class of cases, in which jurisdiction as to lands in the Colonies 
has been maintained on the ground of fraud, like Cranstown 
V. JoknstonJ'^ Perhaps the decision that goes furthest in the 
plaintiff’s favor is the recent case of In re Orr Ewing.^^^ 
There, a legatee under a Scotch will or trust deed was 
allowed to maintain an action for administration against the 
executorn who had proved in England, three of whom were in 
this country and the others had been served in Scotland, witliout 
objection. Tlie usual administration order was made though 
there were no assets in England, hut the late Master of Rolls 
and Lord Justice Cotton, pointed out that the plaintiflTs claim 
was undisputed, and the Master of Rolls repudiated the notion 
that Scotland was a foreign country for the purpose of such a 
question of jurisdiction. According to Ennohin v. if 

the claim had been contested and had involved a disputed 
(|uestion of the construction of a Scotch will, it may bedoubted 
if a decree could properly have been made. But the case is 
infinitely stronger where the contested claim is based upon 
tlie right to land, where that laud is situate, not in Scotland 
but in Dresden, where the question whether the plaintiff has 
any claim or not, must be determined by the law of Saxony 
as to immovables, lii my opinion, the Courts of Civil Judica- 
ture in England have no authority to determine in such a case 
as this wdiether or not the plaimifi’s claim is well founded.** 
Mr. Hawes observes that — the doctrine of the English Courts 
of Chancery seems to be carried to the extent that if it has 
authority to act upon the person of a defendant, it may indi- 
rectly act upon Ids real property situated in a foreign country, 
and may compel him to give effect to its decree respecting such 
pniptTly, whether it goes to tho entire disposition of it, or to 
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affect it with iieus. J'he Court not having power to act upon 
the property, acts upou the conscience of the person living 
within the jurisdiction. W'ith regard to any contract made, 
or equity existing between citizens relating to lands situated in 
a foreign country, particularly in defendant’s possession, the 
Court will exercise the same jurisdiction as if the property 
were situated in England. A Court of Chancery having juris* 
diction over the person, may, by injunction, restrain him from 
prosecuting suits in the same or a Foreign State, upon a proper 
case being made, the Court acting upou the clear authority 
vested in it, to restrain him from doing acts which would work 
wrong and injury to others, and therefore contrary to equity 
and good conscience, and not upon any claim of right to 
interfere with or control the course of proceedings in other 
tribunals.” 

The same rule has been recognized and acted upon by 
the American Courts of Equity also.'' Thus it has often 
been held there that a covenant of seisin being a personal 
covenant, as to such a covenant, a deed may be reformed 
by suit brought in the State where the person resides, although 
the land upon which the doed operates is situate in another 
State.'^" But even there, it is admitted that a Foreign 
Court cannot by its judgmunt pass the title to land situate 
in another country, nor bind such land by a judgment 
that, in default of the defendant’s conveying it, it shall 
bo conveyed by deed of its own officers to the plaintiff.*” 
In Davix v. Headley,^" Chancellor Zabriskie said, thafe>^ 
it was a well-settled principle of law in the decisions of England 
and of the United States, and acquiesced in by the jurists of 
all civilized nations, that immovable property is exclusively 
subject to the laws and jurisdiction of the Court of the State or 
nation in which it is located, and that no other laws or Courts 
could affect it, and that he could ** find no case in which a statute, 
judgment, or proceeding in one country has been held to affect 
such property in another country, or beyond the jurisdiction 
of the Sovereign or Court making the statute or decree.” In 
Watkins v. Henman,^' McLean, J., in delivering the judgment of 
the United States Supreme Court said : — “ A Court of Chancery, 
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acting in pemonam^ may well decree the conveyance of land 
ill any other Slate, and may enforce their decree by process 
against the ilefeiulant. But neither the decree itself, nor 
any conV(‘yanee under it, exce])t hy the person in whom 
the title is vested, can operate l)eyond the jurisdiction of 
the court.” Tti Bootli v. Clark^^^ the same court observed 
that a receiver, a|)pointed under a creditor’s bill, ** has no 
extra-territorial powei of oflicial action; none which the 
Court appointing him can conler, with authority to enable 
him to go into a foreign jurisdiction to take possession of the 
debtor's property.” 

In Farmers' Loan and Trust Co, v. Postal Telegraph 
proceedings to foix'clo^ie a mortgage of land in the Courts 
of another Stat(* were held to bo void; Carpenter, J., saying: — 
VVeare aware* of no case* tliat ha^ gone so far as to recognize the 
validity of a detfd given l)y a referee or otlu*r officer of Court by 
authority of law in anotlier jurisdiction. 1’he rule set'ins to bo 
that the (U)nrts of each State ha\o exclusive jurisdiction to 
settle the title to lauds witliiu its oun limits.” In H^imer v. 
Primer^' ^ it has been held by \'irginia Supreme Court that the 
Courts of one State have no juiii^diction to decree a partition of 
land in another State, as “ the right to transfer, partition, and 
change real estate belongs t\\c‘lnsively to the State within whose 
territory it is situate,” and ‘‘in order to make a partition, the 
Court mtist iiivad(‘ l)y its officers the soil of another State, and 
divide U|) and allot its lands to suit the views of a foreign juris- 
diction.'* Hinton, J., in delivering the judgment of the Court 
said: — ‘‘Such,** says Chief Justict* Parker, xw Blanchard v. 
Russell;^ “ is the necessary result of the ifuKpende^ice of distinct 
sovereignties, audit isabsolulely incompaiii)le with the equality 
and exclusiveness of the sovereignty of different Slatesor nations 
that any one nation should be at liberty to e.\ercise dominion 
over property within the territory of another State. But whilst 
this is true, it is undoubtedlv well settled that in cases of fraud, 
trust, or contract. Courts of Equity will, whenever jurisdiction 
over the parties has been act[uired, administer full relief, without 
regard to the nature or situation of the property in which the 
controversy had its origin, and even where the relief sought con- 
sists in a decree for the conveyance of property which lies beyond 
the control of the Court, provided it can be reached by theexer* 
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cise of its powers over the person, and the relief asked is of such 
a nature as the Courtis capable of administering.’' Penn v. 
Lord Baltimore Farlon v. Dickinson \\ Hoomes,^^^ 

Barger v. Buck land Poindexter v. PurwelL^^^^ But even as 
to these cases it nuist be borne in mind that the decrees of the 
Foreign Court do not directly affect the land, but operate upon 
the person of the defendant, and compel him to execute the 
conveyance, and it is the conveyance which, lias the effect, 
and not the decree. ‘‘ If, however, the relief asked cannot 
be administered by a deciee in personam, without going 
further and acting u|)oii the land, the court will refuse 
to entertain the bill. As this court said in a ciKe which has 
been often (]UOted : The distinction is clearly this, that where 
the decree is to affect the lands directly, as in the case of a 
suit brought at this court, to divide lands in another State, 
there the court >\ould not have jurisdiction, lieeause the 

process could not be effectual Bnt where the 

decree is toaff'ectonly the |)ersons of tlic defendant, in order to 
a complete executhm of it, if the plaint iff succeed, . . . . 

it is clearly held to be the settled law of the court that 
jurisdiction thereof may be entertained." 

In Lindley v. O'lieilly, '’ Depue .1., — said : “ Ever since 
Penny* Lord Jhil/ifnore,'^’ it has hveu (‘staldish(‘<l law that in 
cases of contract, trust, or fraud, the Ecjuii y Courts of ono 
State or (*oun!rv having jurisdiction of the parties are 
competent to (*iite:taiii a suit for specifu* performances or 
to eBtablisli a tru^t, or for a eonvi'N anecs although the con- 
tract, trust, or fraiidulciit title p<*rtains to laiuls in another 
State or countr\ . I’lie principle upon which tliis jurisdiction 
rests is, that Chancery, acting in personam, and not in rem^ 
holds the conscieiu’c^ of the parties bound wit bout regard to the 
situs of the property, li i^ a jurisdietion wliicli arises when a 
special equity can be shown which forms a ground for 
compelling a party to convey or release, or for restraining him 
from asserting a title or right in laiuU so situated, and is strictly 
limited to those cases in which the relief decreed can be 
obtained through the party’s personal obedieiiee. It it went 
beyond that, the assurn|)tiori of jurisdiction would not only he 
presumptuous, but ineffectual. The decree in a suit of this 
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aspect imposes a mere personal obligation, enforceable by 
injunction, attachment, or like process, against the person, and 
cannot operate ex proprio vigore upon lands in another juris- 
diction to create, transfer, or vest a title.” Under the provisions 
of the Civil Procedure Code, however, the Courts in India 
will not have jurisdiction in regard to any suits for relief res- 
pecting immovable property outside British India, held by or 
on behalf of a defendant resident in British India, even when 
that relief can bb obtained entirely through his personal 
obedience, and there is no dispute as to the title to that property. 

145. Under the fuller and more precise language of Sec. 

V f 1 16 of the Civil Procedure Code, there can 

:n- ^ 7™".^ hardly be anv difference as to the character 
property situate oi the local suit.«; to which the principle of 
outside the local territorial jurisdiction miiJ^t be held to 
jurisdiction of the apply. Even the Bombay High Court has, 

declining to follow the principle of it^ deci- 
sion in Yenkoba v. Rambhaji^ '^ held recently in Vithalrao v. 
Va^hoji^^^^' that a suit to n^cover the amount of a mortgage, 
debt from the mortgaged property fell within the description 
of suits enumerated in Sec. IG, and ‘ can he instituted only in 
the Court within the local limits of whose jurisdiction the 
property is situate.' in Prew Chand v. Mokhoda Debi^^^ a 
decree was passed for the sale of the mortgaged property situate 
outside the Court's jurisdiction, in ca.se of default of the payment 
of the mortgage-amount within a certain time, and tlie judg- 
ment-debtor objected to the validity of the sale as being beyond 
the jurisdiction of the t\>nrt. A Full Bench of the Calcutta 
High Court held tlie sale to he invalid, Sir Coiner Petheram, 
observing in the judgment of the Full Bench, that — “ the 
Courts in this country have no power to determine any right 
or interest in immovable property lying wholly outside their 
local jurisdiction." 

A suit to follow the purchase-money of land taken up 
under the Land Acquisition Act, over which the plaintiff had 
a mortgage- lien, is not a suit for right to or interest in immova- 
ble properly.'” In Cri^^ v. Watson^' ‘ the plaintiff sued in 
the Court o! the Recorder of Ranginm to recover damages for 
trespass on laud in his own pos.session, and at tlie same time 
ask^ for an injunction for restraining the defemlant from fur- 
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ther acts of trespass. The land was situate outside the local 
limits of the Court’s jurisdiction, but the Recorder decided in 
favor of his jurisdiction over the suit on the ground that the relief 
sought in it could be obtained entirely through the defendant’s 
obedience. The Calcutta High Court, however, reversed 
that decision, as the plaintiff alleged tlie property to be in his 
possession, and it could not, therefore, be considered to be 
held by the defendant, and Sir William Coiner l^etherain, in 
delivering the judgment of the High Court further said, that 
a claim for damages could not be said “ to lx* a claim wliicli can 
be entirely obtained through the personal obedience of the 
defendant, even though it may be joined with a claim foi an 
injunction.” 


Determiimtion of 
jurisdiction over 
movable property 
bv its situs. 


146. The principle applicable to tla^ jurisdiction «)f suits 

for or relating; to imrnovabb? property has 
been held in sonn* (!ast‘s to apply to movable 
property also. In (!arr v. Lewis Coal 
Sherwood, J., said, — It is needless to say 
that in order tliroctly to subject particular 
property to tlie judgment or decree of any t\)urt, the suit 
i»rought for that purpose must be brought where the thing is.’^ 
The Indian Civil Procedure Code has recognized that principle 
only in regard to suits “for the recovery of movable j)roperly 
actually under distraint or attachment,” probalily as in that 
case the situs of the movable property is fixed, and cannot be 
altered by any person at bis pleasure. Tn other cases on account 
of the ease and frer|uency with \vhi(!l) movable properly can 
be moved from place to place, its ,sff,us has not been adopted to 
determine i\u* forum of suits relating to that sort of property. 

It is a clear proposition” .said l^ord Lryiighborougli, in one of 
his most elaborate judgfnen Is, “not only of the law of Krigland 
but of every country in the world where law has the semblance 
of science, that personal property has no locality.*’ “The 
meaning of that is,*’ as pointed out in Story*s Conflict of I^ws, 


“ not that personal property has no visible locality, but that it 
is subject to that law which governs the per^cm of the owner. 
If the law rei sitce were generally to prevail in regard to mova- 
bles, it would be utterly impossible for the owner in many 
cases to know in what manner to dispose of them during Ids 
life, or to distribute them at his death, not only from 
the uncertainty of their situation in the transit to and 
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from different places, but from the impracticability of knowing 
the law of transfer inter vivos^ or of testamentary dispositions 
and successions in the different countries in which they 
might happen to be.’* Quoting this with approval in Com- 
panhia de Mocawhique v. Hrituk South Africa Companyf^^ 
Lord Esher, M. R., said — “These are the reasons for the 
general consent as to personal j»roperty that it follows the per- 
son, and it is the general consent which gives the general juris- 
dicton.” Jurisdiction over non-resident foreigners is generally 
deemed to exist in regard to the movable property within juris- 
diction. In Quart v. Ahhctt^'- the Indiana Supreme Court 
said: — “ It is a general principle that the process of the Courts 
may reach and seize projx'rly within its jurisdiction. A man 
wiio brings property within the territorial jijrisdiction of a 
State subjects it to the laws of that State. ‘ If a foreigner or 
citizen of another State/ says tin able Court, ‘send his property 
within a jurisdiction dilbirent from that where he resides, 
he impliedly submits it to the riilts and regulations in 
force in the country where In* places it. What the law 
protects it has the right to regulate*.'” This jnrisdiction 
in fact a])pears to be liaidly ev<‘r (li>puted, and siveral cases in 
8up|)ortofii will be cited in Sec. Kitb The jurisdiction used 
to be assumed in England also, and has iit ver been repu- 
diated, though the liules framed under the Supreme Judica- 
ture Act do not expressly provide ibr the service ol the writ 
of a summons outside ilie jurisdietion, except when the claim 
is for stock or other personal property, and allow it lo be so 
served outside tlie jurisdietiun only, if “ tin* action is lor the 
administration of the personal estat<^ of any ileeeascd person, 
who at the time of his death was domiciled within the jurisdic- 
tion, or for the execution (as to property sitnat(* witliin the 
jurisdiction) of the trusts of any written instrument, of which 
the person to be served is a trustee, wbieboiiglit lo he executed 
according to the doctrine ol the law of England.'* 

147. In transitory suits the jurisdiction has, as observed 

above, been assigned, generally speaking 
Jur^iction ai the Courts ol the place %\here the cause 

of »ciion. “1 action should nave arisen or the detend- 

ant should he resi<ling. Tlie exact signi- 
fication of the expression cause o f action in cases of contract in 
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connection with questions of jurisdiction need not be discussed 
here, as the Kx|)lanation introduced in 188 S, has expressly 
declared it to include the makinjjf of the contract as well as its 
breach. The explanation as well as the rule, constitutiui; 

of British India, refers only to the 
e Courts in British India. They can 
s notcotiiiizahlo by all and each of the 
said Courts on account of tlie {general principles of International 
Law. The entire rule will thus be cousirucd subject to those 
principles, which must he explained here briefly, especially as 
the Courts of* other countries d<» not treat as valid judgments 
passed by a Court having jurisdiction only with reference to 
the particular law of liritisli India. 


merely tne iNiunicipal law 
jurisdiction possessul by th 
have no application to suit 


As to suits on torts, it is goniTally agreed upon that they 
may he brought at tiie wrong-doer’s domicile or at the place 
where the tort is eoinmitted. The latt.(‘r fonnn was known 


among Romans as dv/irlw^ and even Savigny admits that 

it arises from the commission of the di lict itself, even at an 


accidental and temporary residence, that no other extrinsic cir- 
cumstances wore n(‘ccssary for it, and that it did not arise by a 
presumptive voluntary jurisdiction. '*^ There is a general un- 
animity also as to the existence for suits on contracts, of a 
forum contractus^ winch was recognized even by the Romans as 
an alternative forum domiciliL 


14 S. Unfortunately jurists arc not agreed as to what 


forum contractus was. On tlie authori- 

Conflici of ojHinon ns ty of a text of I Jlpian and of certain other 

to forum eoniractus. \ j i i i * i 

texN, forum contractus was held to he 


identical with tlie place where the contract was entered into 
and executed. This view was adojitcd by a numl)er of jurists, 
and acted upon in several countries. It was dissented from 
also by some jurists, ami by none with greater force than by 
Savigny, who contended for anotherconstruction of Ulpian’s text. 
He speaks of the place of the origin of the obligation as “ acci- 
dental, transitory, foreign to the substance of tlic obligation 
and to its further development and efficacy;’* and contends 


that the place of the fulfilment of the obligation is its essence, 
that it is always determined by the direct intention of the 
parties, that it is always the place of fulfilment that determines 
the jurisdiction, either that expressly fixed or that which 
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depends on a tacit expectation; and that in both these cases 
a voluntary submission of the defendant to this jurisdiction 
is assumed, unless an express declaration to the contrary 
excludes it. " The controversy as to the construction of 
Ulpian’s text is not of practical importance now, because, as 
pointed out by Mr. Justice Markby in Gopee Kisto Gossameev. 
Nilcomul^^ “ Even in countries which have avowedly adopted 
the Roman Law as the basis of their system, the principle is 
firmly established that a contract may generally be enforced at 
the place where it was entered into. This is the law of Prussia, 
of Bavaria, of Hanover, and, I believe, of other German States. 

The law of Italy is precisely to the same effect 

Even in France wliere jurisdiction has been made to depend 
chiefly on domicile, the exception is allowed that, in matters of 
commerce, tiie suit may he brought where the promise is made, 
and the goods are delivered, although this may not be the 
place where the money is to be paid. The English law on the 
fjuestion of juri^di(:tioll in cases of contract is the very reverse 
of the French, allowing a defendant to be sued anywhere, 
if he cun only be brougljt into Court.” 

Under the Common Law Procedure Act 1852, the writ 
for the defendant in a suit on a oontraet could be served out 
of the jurisdiction either where the cause of action arose 
within the jurisdiciioii, or where the cause of action was in 
respect of the breach of a contract made within the jurisdic- 
tion.’* The Courts could nut agree as to the exact signifl- 
cation ol the expivs>ioii ‘cause of action.’ The Court of 
Exchetjuer In Id in Sichvl v. Jiorch^ that the cause of action 
meant the whoh* cause, and that the English Courts would 
have no juiisdict ion where the contract was made abroad, and 
the breach occurred in England. The Queen’s Bench took a 
similar view in AUhuavn v. MalijarcJo^"' but the Court of Com* 
moil Pleas in Jachon v. hehl the contrary on the 

ground that the cause of action referred only to the act which 
gives the plaintifl* his cause of complaint ; and in l aughari v. 

on a concurrence of all the Judges, the latter view 
was adopted as the correct law. The same view has since been 
adopted by the English Legislature, and Order XI, Rule 1, 
framed under the Supreme Judicature Act, provides that the 
writ of summons may be permitted to be served outside the 
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jorigdiction, when ‘*tbe action is founded on an 3- breach or 
alleged breach within the jurisdiction of any contract wher- 
ever made, which, according to the terms thereof,' ought lo 
be performed within the jurisdiction, unless the defendant is 
domiciled or ordinarily resident in Scotland or Ireland. 
It has been repeatedly held with reference to this very rule also, 
that it cannot be said of any contract that may he performed 
outside England also, that it ought to be performed in England. 
In Bell V. Antwerp London and Brazil Line,' Lord Esher. 
M. R., said : — “ Where a contract is one which may be per- 
formed in or out of the jurisdiction, as the case may be, I do 
not see how it can be a contract which, according to its terms, 


ought to lit? performed within any more than without the 

This observation was cited witli approval and 
1 The EiderJ' Lord .lustice Lindley further 
observed as to the rule in Rein v. Stein', that it is not “ the 


jnrisaiicfion 
followed ill 


whole of the contract that has to be performed within the 
jurisdiction. It is sufficient if some* part of it is to be per- 
formed within the jurisdiction, :ind if there is a breach of that 
part of it within the jurisdiction.” 


In this country also, the place of the mere entering into 
an obligation was not generally considered sufficient, to give 
jurisdiction. Mr. .Justice Holloway in deliveriiiti the judgment 
of the Madras High Court in Mnthappa Chetfi v. Cheltnppa 
Chetti,* said — “ Hespite numlterless cxcejttions which really 
destroy the rule, it is still thought that the general rule is 
wherever ti contract is executed there is a compel enf. /brum.” 


r The fwprcr'tjion * itct'crtliiij; to tln‘ imuM flirn*of’ r«*<*«*iv<s| .1 rallfcr IiImtuI iiiicr- 
pfctation ii> Itry noldit \ Lor*! .1 uhi in* f 'otfon. oLmTvin/ ihfit—*- 1 ItnM* wordrt 
mcBU that you ixiutft look lit tin* tiiiif \vh*.‘ri tin* roiitnnrl wjh m:i<|o, jnpj ilii-n ‘l<‘ti*rtiiioe 

whether, havin;.? rt’-rriril to tin* tli w.is ot)»* whn h t»nL'l»i lo he jnTforrin*«j 

within the jnrisdwtion. aii'l do not nman that thnn* iiiiHt Ik* an fxprms proviHioii that 
the coiitrari la to Lh* |)i,*rf'*riut?l wfihin tin* juriwhntion. \n Hrazt! v. Aatnrrp, j4nndQii 
and Itrnzil Lmt. Lord .lactic* Kay, nnodi-utally oli)i< rv<*d that. tjn* »:x)»n*ssi«>n wouM, 
prtmdfaeUf, mean accordint' to the written t4*rmH ; hut ni Mryuold*: v. Colcmnn, Tottnn, 
L. J., jKurited out, aud 1 fniirely u^n*** with hinj. ihui in ooiiniruoiK any contract 
re^^d must lx* hu*) not only to tin- words it. hut uIho to tin- ^iirroiiinlin;,' circuni- 
stanceti under which it waa made, and it in p<iH»ihlc that, thout^h it imay fn»i Ik* 

;u lcrni« when* the c*oiifraot is to U* |>crff>niH*<i, yet from the words, laken in eoimeetion 
with the surroundintr oiroumfitances an strfjnt; an indication may In- tornn*d aw i<» tin* 
place whertt it la to t** jx rfonnMl oh if it hurl lK»eii Htat€vJ in expres-s terniH,' In JUin v. 
Stein, ly^>rrl Justice* Kay l(x»kerl to the circurnstanecH existiuj/ at ifm ijnn* /t| tin* 
cOTtract, to a»cmain where the contract w'aK to In* jicrfornnyl, thoujrh In; olKu-rred that 
only thow; circuuiHUtno'H roukl lie to. In 7Tir fCtde'r, ln>rl .luhtinr* Linriley, 

After referring t^) theabrjive rhjcjsionfi ftairl. that the t*xpreH«ion “ nieam* mon* than ar*rnrd- 
ing to the actual words. Wc must irwik i'» the contniet, to the partnfi to if .md to 
the eircomitances in which it waa enteruil int/i." 
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The doctrine of Bar, following Molinoeus and Thol, that 
the domicile of the debtor (in its wide sense) is generally to 
give the law of the obligation seems best founded both on the 
nature of the relation and on convenience. The place of 
arising of the obligation must be abandoned, as if not, two sub- 
jects by resorting to a foreign country could evade the law of 
their own country, and a contract made on a journey would 
subject the makers to a law which probably neither of them 
knows. Savigny’s assault upon this rule is quite decisive. 
His own rule, the place of fulfilment, although very often 
giving the true solution, cannot be treated as a principle.*' 
The true doctrine is that the law should be that of the debtor 
(in the wider sense). There may, however, be a forum at a 
place other than the seat of the local law by the second rule 
which governs jurisdiction, ‘To Courts of the State according 
to whose laws an obligatory contract is to be determined in so 
far as the debtor personally resides therein, or possesses an ap- 
preciable amount of property therein as to all claims out of that 
obligation.’ llesidence, as the passage of Ulpian shows, does 
not mean a casual passage through, or a momentary presence 
in a State, but something much mure permanent, although not 
suflicient to amount to domicilium. In Schibfhy v. Westenholz^ 
Blackburn, J., said ‘that the question had not been determined 
whether the English Court would hold that the French Court 
had jurisdiction if the contract had been executed within its 
local limits, but expressed an opinion that it probably would. 
It is manifest that the great Homan lawyer and all foreign 
jurists would hold the contrary, and as it seems to us on the 
soundest principles. There is no ground or principle that a 
fact so absolutely unimportant should vest a Court with juris- 
diction over a man, because in consequence of the widespread 
relations of commerce he contracts within its jurisdiction an 
obliuation w hich he can only fulfil at the place of Ins domicile.’ 
In Bikrama Singh v. Bir Singh,' the suit was brought on a 
judgment of a Court of Faridkote State, and the defendant 
was nut a subject of that State ; he resided there fur some years 
as an officer in the service of the State, but had quitted the 
State some years before the comniencemeut of the suit and had 
not returned, and did not intend to return to tlie State. His 
service iu the State involved the receipt ami custody of monies 
of the State, to be accounted for by him to the State, and the 
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original action brought against him was brought to recover 
monies alleged not to have been duly accounted for, and to have 
been misappropriated by him in the State during his service. 
Plowden, J., said — “It appears to be an open ((uestion under 
the English law whether, under the circumstances stated, a 

Foreign Court would have jurisdiction 

It is certain that whenever a question arises of enforcing the 
obligations arising out of a contract, the law to be applied is the 
lex loci contractus, and this furnishes a strong argument in favor 
of the binding effect of the judgment of a tribunal loci contractus 
over an absent foreigner who had contracted while resident in the 

country where such tribunal is situate 

A State assuming to exercise jurisdiction over an absent foreigner 
in respect of an ol)ligation arising out of a contract made by the 
foreigner while resident in the State and to be fulfilled there, is 
not in contravention of the general practice or the |)rinci- 

ples of International Law, so that its judgment bIiouIcI not be 
binding merely on the ground of the absence of the defendHut. 
He (the defendant) relies upon decisions at Vlll M. H. C., 
page 14; 1. L. R., II Madras, j)age 400, and paue407. None 
of these cases is in point. I'hecawSe atl. L. H., 1 Madras, page 
197, is more in his favor, though not quite in point. The point 
in that case was whether the execution of a Bill in a foreign 
State where the debtor was neither domiciled, resident, nor 
possessed property gave jurisdiction to the Foreign Court in an 
action on the hill. The Court held that it; did not. The 
case is distinguisiiable from the present in which, according 
to the view above taken, the obligation was not only 
contracted, but was to be fulfilled in the Faridkot State. 
In the Madras cascy ‘ the defendant had only contracted 
within the jurisdiction an obligation which he can only 
fulfil at the place of his domicile.’ 1 may mention here that 
in this case and the two cases in 1. L. R., 11 Madras, the 
soundness of the principles enunciated by Lord Fdackhnrn in 
Godard v. Gray^ and Schibshy v. WesieuholZf was recognized 
and affirmed.” 

149. Fortim Domicilii was the primary Forum for all 

transitory suits, and it retains its import- 
SigniBcation of the ance unimpaired even now for the detcr- 

mination of jurisdiction as between dif- 
tormde. ferent countries. In the municipal law 

of British India, dwelling took its place, and now mere 
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residence often determines the jiirisdietion of Courts. There 
has been a great conflict of opinion as to the exact character 
of the defendant’s dwelling and residence required to con* 
fer jurisdiction on the Courts under the Presidency High 
Couit’s Charters and the Civil Procedure Code. Residence 
was taken by Parke, B.. in Lamh v. Smith,''" to mean ‘a 
domicile or home.’ “ In legal phraseology,” said Bradley, J., 
in DeMeli v. DeMeli," “residence is synonymous with inha* 
bitancy or domicile.” The same view of the signiHcation of the 
word has been taken in Lan^don v. Doud,'^ and in People 
V. Platt."' The word residence is also often used and understood 


as synonymous with dwe/lhig, which itself is a word that 
admits of u variety of significations, and that was used to 
mark off jurisdiction not onl\ in the County Court Acts in 
England, but also in the (liiil Procedure (..'ode of 1859, the 
Mofussil Small Cause Court Act of 1865, the Presi- 
dency Small Cause (Jourt Act and other enactments. 
Even Spankioand Oldfield, JJ., observed in J^^atimaw Sakinaf^^ 
that the word “ dwelling or residence are synonymous with 
domicile or home, and mean that place where a person has his 
fixed permanent home, to which, whenever lie is absent, he has 
the intention of returning.** Tn Ma/iowed Shnffli v. Laldiu^'^^ 
Sir Charle.s Sargent, said, that the words dwell and reside 


appeared to express the same idea; and that neither expression 
impli(*d a permanent state of tbinns. This was cited with 
approval in (rostami v. G (ward haul alf" in w hich Farran, J., said 
— “To dwell is to ri'side. fhe decisions which have been 


arrived at in affixing a meaning to the one word would be a 
safe guide in determining the meaning to be attached to the 
other.'* As to the usual signification of the word dwelling^ 
the result of the decisions appears to lx? that wheresoever and 
for howsoever long u period a man may reside, he will lie con- 
sidered to dwell where his family or servants reside, provided 
he has even an indefinittdy remote int^ention of returning 
there, and that such intention, in the absence of special circum- 
stances, will l)e presumed. The last two cases cited are 
also an authority for the proposition that a man may 
have more than one dwtdlirifr at the same time, as where 
his wdves or servants rn’cnpy Inith the houses, he himself 
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oecapying sometimes tlie one and sometimes the other, and 
having during his period of absence from each house an inten- 
tion of returning there. The same appears to have been held in 
Gotvami v. Govardhanlal,'' And was taken as settled in a number 
of cases by the Suglish Courts.** 

It was generally agreed upon, liowever, even under the 
Civil Procedure Code of 1859, that while a man has a permanent 
dwelling at a place, he cannot be held to dwell at a place where he 
has lodged for a temporary purpose.*^ Thus in Emritloll v. Kidd,'' 
a person having a |)ermatient residence at Dinapore, went to Cal- 
cutta and resided there temporarily for the purpose of carrying 
on a suit, and he was held not to dwell at Calcutta; it being 
observed by the High Court, that the Charter was only meant to 
give jurisdiction where it at taches on the score of residence, when 
that residence is substantially the ordinary residence or dwelling 
of the defendant. In Madho Doss v. Sita Ratu,^^ it was held 
that, to dwell in a place was to have one’s permanent abode there. 
Ill Kissun Sing v. Sturt, the defendant was an officer attached 
to a Regiment stationed at Vellore, and without keepingany house 
there he went on medical leave to Madras and resided there 
in a house he took on rent ; and Holloway and Innes, J.I., 
said that the temporary character of the defendant’s absence 
from the headquarters of his regiment and animus revertendi 
shown l)y the actual return thither, were very cogent evidence 
from which the Judge ndght conclude tliat to be the place at 
which the defendant dwelt. In Saminatha v. Varisai 
Mahomed,'^ a person who resided at Coimbatore, but had 
cultivation within the jurisdiction of the Court at Ootauamund 
and who came there to answer another demand against him was 
held not to dwell there. Scotland, 0. .1., and Holloway, J., 
said that “in Kerr v. Haynes^^' a person who had a place 
of business in London and resorted to it, sometimes twice some- 
times four times a week, but whose family and servants and 
fixed residence were at Margate, was held to dwell at 
Margate and not in London. There are many other oases, 
which are all collected in Adams v. O. West. R. Co,,"' 
and which show that mere casual presence or even resi* 
dence for a temporary purpose within the jurisdiction, 
without the intention of remaining is not dwelling within the 
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nieaniiig of the Small Cauise Court Act.”** In Kavayi 
Framji v. Wallace,^^' an Officer in the Bombay Staff Corps, 
holding an appointment in Scinde. and residing at Sakkhar, 
came to Bombay for a few days, and stayed there for about 
ten days in a friend’s house, and Arnould, J., held that he 
could not be said to dwell in Bombay. In Oosvami v. 
Oovardlianlal,’’’ Farran, J., said, — “There is, so far as I am 
aware, no decision of the Courts in India which supports the 
eonteution of Mr. Inverarity, that staying in a place with a 
definite object or fixed jiiirpose (in the case of a man who has a 
bond-fide. and permanent abode elsewhere) for a short and limited 
period constitutes a dwelling in such place within the meaning of 
the Letters Patent. The decisions, so far as they go, rather 
lead to the opposite conclusion. He relies, however, upon 
English authorities more or less analogous. ... 1 have 

referred to all the cases cited before me, and also to the cases of 
Marsh v. Conquest,^' Macdougall v. Paferson^^ and Kerr v. 
Haynes,^' and am iinalile to see that the meaniugof the word to 
‘ reside ' or ‘ dwell ’ has been, in the case of an Act conferring 
limited iurisdiction, construed in such a manner as to support 
the argument of Mr. Inverarity. Upon the wording of the 
clause, and the Indian authorities, and on those 1 have lastly 
referred to decided in the English Courts, I have come to the 
concliKMon that the residence contemplated by the Letters Patent 
must be oi a mure or less permanent character, of such a nature 
as to show that the High Court, in which a defendant is sued, 
is his natural ./’OA-MMi.’' The English cases generally support 
the doctrine, that a persoti cannot be said to dwell where he 
always docs his busine^s and entertains his friends, nor even 
where he has a house and sleeps occasionally,''’ and in Kerr v. 

he was held not to dwell even at a place where lit 
:!6 slept even for three or four nights a week. 

When a dwelling is abandoned however without an animus 
rercrtemli it ceases to be the dwelling, even though no new 
one be established^": and where a man has no dwelling of a 

#/ Tin f L' U- f'dlrfiol wt n- oiilv rrl* !■* IT) t h<‘ arLMiriicnf . What 
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permanent character, he must be held to dwell where he 
happens to be lodged for the time even as a guest or a relation.'^’ 
Thus, where a person had usually a house at Mussoorie from 
March to October where he left his wife and children, while he 
attended race-meetings in the plains, and visited Calcutta in 
March, merely temporarily and for iho purpose of pleasure, he 
was held liable to answer a suit filed against him during his 
stay in Calcutta’” because he could not be said to dwell at 
Mussoorie, as he never lived there during the winter months, 
and though he kept an establishment there for his children, yet. 
at the time the suit vras instituted he had no house of his own. 
So also a person spending his time alt ernately in t he Mofussiland 
Calcutta, and residing at the latter place for some days previous 
to and on the day of filing the plaint, wa.s held to dwell in 
Calcutta, for the purposes of jurisdiction as to that suit.’* So also 
where an officer attached to a regiment at Sliahjehaupur, who 
had been gazetted to two years’ furlough, was served with u 
process wliile attending a r.ice-meeting at Meerut, it was held 
that if he had not availed himself of furlough, hut was only 
present on leave at Meerut, or having availed himself of furlough 
he retained his permanent residence at Shulijehaiipiir, and 
visited Meerut only for a few days, he could not he said to 
dwell at Meerut; but that if having availed himself ol furlough, 
and having retained no permanent place of residence at Shahje- 
hanpiir or elsewliere, he attended the race-ineetiugs with the 
intention of leaving after the races, he must he held to have dwelt 
at Meerut."’ So als<i in Eceret v. Frere," the defendant having 
taken leave from Burma was on his way to Kngland staying fora 
few days at Madras, .tnd the (piestion was whether he conid he 
held to reside there within the nieaniiig of See. 048, Civil 
Trocedure Code, ami Brandt, .said— “ There is nothing to 
show that the defendant has at the present moineut atiy per- 
manent residence, ami I must hold tliat lor the purpose of tliis 
application he is at present ‘residing' within the limits of the 
ordinary Civil .Jurisdiction of this Court. 

The word ‘dwell’ has been understood to denote mere 
lemporarv residence also in some cases, in illiistratioii of whieh 
reference mav be made to those of X^nt'ny v, Hocliitn.^' 

and Gendu v. Oorind.'’ “ The defendant,'’ said .laeksou, J., in 
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the fornaer case, “ is employed as a domestic servant at Monghyr, 
from which place he is not shown to have any immediate or early 
intention of returning, though his family reside at his permanent 
home in the Kishuaghur jurisdiction. I think the word * dwell’ 
must be used in the strict sense of actual residence, and that the 
defendant in this case really dwells for the time being in 
Moiighyr. The place where he is in service of the nature 
described cannot be looked upon, I think, as a ‘lodging for a 
temporary purpose only,’ but is, in reality, the place where the 
defendant is dwelling, although he may have the intention of 
returning, at some future time, to another dwelling where his 
family are now residing.” In the latter ease, the defendant 
being in service at a certain place was held not to dwell at 
anutiier place where he had a family house in which his father 
lived and which he occasionally visited. The word ‘dwell’ 
was held to have the same meaning by J. Smytb, J., in 
his dissentient judgment in Norinjan Das v. Ram Kishen.'* 

As to the word ‘ reside,’ Sir C’. Sargent, C. .T., said in 
Mahomed Shujdi v. Laldin,*-' “ That the word ‘ residence ’ 
may receive a larger or more restricted meaning according to 
what the Court believes the intention of the Legislature to 
have been in framing the particular provision in which the 
word is used.” Similarly, James, L. J., said in ex parte Breull‘" 
that the term residence “has no actual definite technical 
meaning, but you may construe it in every case in accordance 
with the object and intent of the Act in whicli it occurs.” 
And this proposition has been re-affirmed and approved in 
several cases.*'' it is on this ground that a peculiar significa- 
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tioii is generally attached to the word residence as used in 
the Insolvent Act. Thus in rt Howard Brothers^^'^ Pontilex, J., 
said — “That tli<* word ‘reside' in Sec. 5 of the Insolvent Act, 
when applicable to the insolvency ol traders, includes an 
occupation for tin* purpose ot trading, whether or not ac- 
companied by slee[)irig or dwelling.'’ In Httrruck Chund^^^' 
Broughton, J., referring to the residenrv required by Sec. 5 ol 
the Insolvent. Act, said — “ It has been held more than once, and 
very recently held, that residence within the meaning of this 
section may mean carrying on business in Calcutta, although 
at the time not actually dwelling within the limits of Calcutta." 
In Ravi ' ihe petitioner went to Calcutta in May and 

stayed there till the middle <d‘ Septernher when the Court rose, 
and did not return until just before the Court re-opened, but 
the residence atCalcutla was held not sulhcient. to give jurisdic- 
tion within the meaning of Set*. 5 id‘ the Insolvent Act. 

The idea involved in the words * reside * and ‘ residence* as 
generally used aud understood is of a much less |»erman(Utt 
character; and while the residence of erne’s family in a Certain 
place, and hi^ intention to return there, cannot make him a‘ resi. 
dent’ of that place, a man must be held to reside, where he him- 
self is ordinarily lodged, even though his family should resident 
another place, where he sliould have an intention of eventually 
returning; it is clear, liowever, as (d)served by Plowden, .1., in 
jSJarinjan Das v. Ram Kishe.n^'^ that actual residence does 
n(/t leqiiiie a continuous actual presence every day and every 
hour, in the place of residence, or exehnh* temporary absence 
from the loc ilitv in wliicli it Vwa, On the same principle, 
the Calcutta Higli Court in Modint Soodun v. Cochrane^'^ said, 
that even if the detendaut “did go and reside, occasicmally, in 
iiis house at Hliundui batti, but that he habitually and ordinarily 
for all purposes re>ides in Calcutta, that is to be lield liis resi- 
dence, under that >ectiun, and not his liouse at Bliundurbalti in 
which he might be interested as owner.” Tlie distinction 
between the words ‘dwell’ and ‘ reside ’ was well explained in 
Etnril Lull V. Kidd,'' hy LAnirige, J., who said “I consider, 
that the word ‘dwell ’ lia.> a more extended significatiorj 
than the word ‘reside/ and mean'- a permanent as opposed to 
a mere temporary residence. A traveller putting up at 
an hotel mav he said, in one serise, to reside there, but 
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a man can only be said to ‘ dwell * in the sense in which 
that term is used as giving jurisdiction in the place where 
he ordinarily and permanently resides.’^ This difference in 
the signification of the two terms aj)pears to be borne out 
by the language^ of the first Explanation attached to Sec. 17 
OT the Civil Procedure Code, which provides that, wliere a 
person has a permanent (lw<‘Hing at enu* placn*, and also a lodg- 
ing at another place for a temporary [iurpose only» he shall be 
deemed to reside at both place s in respect of any cause of action 
arising at the plae(^ wliere be lias such temporary lodging.’* 
It is tliu^ evident that the word ‘ reside ’ should be understood 
in the law rehtliiig* to jurisdiction as used in its strictest sense, 
and it is in all probability, on ac<a)unt ol it that it is used for 
ill the (.’ivil Procedurr Code. In ( iOfifunni \\ (rovard/tan/* ' 
Farran, .1., siid : — “ \\ Im ii we wish to speak ol residence for a 
limited linns we apjily a limiting adjective. In Sec. 17 the 
term ‘ r(‘sidenc(‘ ’ is, by Explanation I., applied to the tem- 
porary lodging of a dt'feiidaiii in respei‘t of a cause of action 
arising at- the place where lie has sneli t('mjK)rHrv lodging. 
That is an eiilaiging explanation fora limited purpose, and 
not an interpK'laliiui ui definition of ihr word as usually 
understood.*’ ! liis ohservafiun was a iiuue obiter dictum^ 
however, as ihe quest iiUi in the cas(‘ was in regard to the 
signification of iIkj word * dwelling ' only ; anti there is nothing 
whatever to support the view exprcsst*d iii regard to Explana- 
tion 1., which appears to liave been introduced simply to 
negative the decision in AldcdovgaH v. Paterson^ ' Jervis, 
(b J., having observed in tjn* jiulgriieiit ot the (,'oiirt in that 
(iay.e, that, “ wherfe a party lias a permanent place of dwelling, 
we rlo not think that he dwrlU, in tin* sense of that word as 
used in the Statute (Sec. IL*^, Statute P and 10 Viet. Cap, P5) 
at a |)lace where he has lodgings for a temporary puiqiose only.” 

150. It is difficult to la\ dow n li(»w main days a man 

• V 

must 5»iay in any place and in what way, 
so as to ’*e said to ‘ reside ’ there. What- 
ever n av be the t‘xaet siuise of the words 
‘residence’ and ‘resident,* the word 
* reside .ip[>ears to mi ply a stay of even 
a less permaiieiif character than that con- 
noted h\ those terms ; but ua the otlier liaiul, it may bi* laid 
down as certain that when u man cjoc'- io am particular place 
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with a definite object and for a definite purpose wliicii he 
expects to finish witliin a sliort definite time, intendin*. and 
expecting to leave that place as soon as tliat. object aud^ that, 
purpose arc Hccoriiplished. he cannot l»o said to reside there. 
Thus, where a man went from Cawiipur, where lie had resided 
for son^ time and left his wife, to file his petition of insolvencv 
i^n the Calcutta Court, which he did after staying; there 
for eight days in an hotel, alleging that he intended to reside 
there, it was held that he could not he said to reside in 
Calcutta/'^ The same was held by the Punjab (M)ief Court in 
Parker v. The Simla Bank Corporation'^ and in England in 
ex parte Hains re Bianconi.'-’ I'liere was no donht some 
confusion in these oases between the words ‘ to dwell * and ‘to 
reside, hut the latter is the word most fre(|iientlv used in the 
judgments. 

It has been held, liowt^ver, tl)at the resnlenc(* at the time 
of the institution of the will he siifriciont t(» eonlm* jiiriMlic- 
tion, even though it may have «‘onmienced oulv a dav before,''’' 
and for that very purpose, provided the resideiict* is actual and 
and not merely colorable ur eollusive and tbi*rel<m‘ 
no residence at all/'* Nor is ibe summons ref|uired to !)*» 
served on flu* defendant personally in anx case, as S(‘cs. 
82 and 8**^ broadly lax <loun that nnIkui tin* summons can- 
not for any reason be served in tin* ordinarv xvav, it may be 
ordered to be served in sncliothernianneras tlieOonrttliinksfit; 
this substituted service being as effectual as the service person- 
ally on the defendant. It is not (*onsi<]ered necessary even that 
a non-resident plaintiff* sliould be within the jurisdiction of a 
Court in order to maintain an action therein, and Mr. Hawes 
says/’‘ that “an absent foreigner may maintain an action in the 
Courts of a State against a non-n‘si(lent alien, if the latter he 
personally served with proces.s within tlie territorial limits of 
the Court/’ 

A person in the employ of a Foreign tfovernment staying 
under the orders of tlie British Goxernrnetit at a particular 
place in British India, was held to rc>idc there, and to be sub- 
ject to the jurisdiction of the Courts even in respect of debts 
incurred by him in his own foreign cf^nnlry. ^ Even a pri- 
soner has been held to reside at a ptme xvhere he is lawfully 
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confined/’* The word ‘ voluntarily.’ appears to have been used 
to avoid such a construction, as usually a person’s compulsory 
residence at any place is not considered sufficient to give juris- 
diction to the Courts of that place over him.«’ 

151. The other circumstance giving jurisdiction in tran- 

Character of bomness 8'.tO'’y »“*** observed above, 

the carrying of the (leieiiuant s carrying on ousiness or per- 
which can confer soually working for gain wifliin the local 
jurisdiction. limits of the Court’s jurisdiction. There has 

been some conflict of opinion as to the character of the business 
that is contemplated by the rule. This conflict has been espe- 
ciallv marked as to whether the business of carrying on the Go- 
vernment is such a business and whether it can he held to give 
jurisdiction over a suit against the Secretary of State for India 
to a Court which otherwise does not possess it. In (ianesh Das 
V. Secretary of State for India/^^^ it was held that the 

defendant Secretarv of State could not he said to (’arry ou 

• 

business at Rawalpindi. It was not necessary for the decision 
of the case to express any opinion as to wlietiier he could be 
said to carry ou business at the seat of each of the Local 
(xovernments in India. Even that wa^^ denied, however, in 
Rundle v. The Secretary of State, \n which it was held 
that the carrying on of the hn-inesb of tlu^ Goveriinient could 
not be considered to be carrying on of business witliin the 
meaning: of the 12th clause ol the Ij^tters Patent, Wells, J., 
observed in the case that — “ tlie words carry on business and 
personally work for gain do not refer to an institution like the 
Government of India.” This observation was considered a mere 
ohitur dictum in Biprodas Dey v. Secretary of State for 
India in Council , in which Pigot, J., held that the Secre- 
tary of State was rightly sued at Calcutta, the capital and chief 
seat of the Government of India, and said : — I own that it 
seems to me very difficult if the Secretary of State be, in this 
country, a legal person, in any sense, to hold that he does not 
carry ou business in Calcutta. He enters into contracts, as lor 
instance, in the conduct of the opium business of the 
Government, institutes suits in respect of breaches of such con- 
tracts, and appears as a judgment-creditor in llii> Court and 
in the Insolvent Court. The State Railways are held and 
their aflairs conducted in his name, and some of them have 
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their chief places of business here If it be the 

law that the Government (or now the Secretary of State) can 
onlv be sued in the High Courts, if all or, with leave ffranted, . 


part of the cause of action arose within the local limits, then 
the following cases were gone into and decided without juris- 
diction. Ross Johnson v. Secretary of Statef'^ dismissed, no 
doubt, on the merits, but entertained without jurisdiction if 
Rundfe's case is conclusive ; The. P. and O. S. iV. Company 
V. Secretary of Stale f' decided by Peacock, C. .1., Jackson, 

J. and Wells, j. In that case, as was admitted in arsument in 
the present, the cause of action arose outside the local limits. 
That no doubt wa> a case from the Small t'ause Court, Brito 
V. Secretary o f State,'' before the present Chief Justice Sargent, 
in which case the catise of action arose outside Bombay. Hari 
Blianii v. Seeretary of State,''- in which case the cause of action 
arose outside the jurisdiction, and Bundle's case was cited.” 
Pio-ot, J., further expressed his concurrence with the view 
laid dowui bv Sir Collev Scotland, C. J., in Suhharayn ^diidali 
V. the (ioverno\ent,''^ 'm which the learned Chief Justice said 
“ As regards the Government, assuming the Local Govern* 
rnent to be meant, we are of opinion that the Government 
must be considered as carrying on its Imsiness at the place 
where tlie inenil)prs of the governing body meet and deliberate 
upon the affairs of G overnment, and as such, decide upon and 
issue their authoritative orders. Under the Charter of the 
late Snpivme t'ourt, suits ag.dnst Government were instituted 
auainst the East India Company, and. since the passing of the 
21 and 22 Vic. c. lOG, against the Secretary of State in 
Council. But in the Civil Procedure Code, by which the 
procedure in the High Court is now governed, suits against 
the Government are provided for, and no distinction is pointed 
out, between the Supreme Government at Calcutta or the Sec- 
retaVy of State in Council, and the Government of each Presi- 
dency. But having referred to the Regulations in force prior 
to the Civil Code as respects suits against Government and its 
ofiBcers in the Civil Courts of the Mofussil, wc think that in 
suits brought against the Government, eo nomine, under the 
provisions of the" Code, the Local Government must be con- 
sidered as the partv sued ; and having reference to .Sec. 5 which 
does not contain the words ‘ carrying on business,’ we may 
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observe that the jurisdiction to entertain suits against the Gov- 
ernment as such under that section alone would, it seems to 
UB, exist only where the cause of action arose. In the Letters 
Patent, however, the additional words, ‘ carrying on business,’ 
cari, we think, reasonably be applied to the Government as a 
deliberative body, and to the locality where its members meet 
and exercise all the functions of Government; similar words are 
to be found in the County Courts’ Act 9 and 10 Vic. c. 95, 
and the cases in which a construction has been put upon them 
by judicial decisions in England, in regard to their application 
to an incorporated Company, bear a strong analogy to the 
present case.” 

The view of M r. .Justice Wells was followed however in Doytt 
Naraiii v. The Her.reiary of State for India in Council^* in 
which a Division Bench of Calcutta High Court held, that the 
business of governing a country was not a business within the 
meaning of Cl. 12 of the Letters Patent, and that the Secretary 
of State could not be said to carry on business anywhere, and 
that it appeared to have been overlooked in the Madrat Case, 
that the suit should have been considered as brought against 
the Secretary of State, and that Sec. 65, Act 21, 22 Vic. c. 
106, did not constitute the Secretary of State a body corporate, 
but simply laid <iown that, that officer and department should 
be sued as a body corporate, the object of the suit being to 
obtain satisfaction of the plaintifl’’s claim out of the Indian 
Exchequer, the suit not being really against any person or any 
real body corporate, and that view was supported by the 
observations of Lord Justice James, in Kinloch v. Secretary 
of State for India in ('onncil.'^^ 

Zamindari business is not Ixisiuessof the kind contemplated 
by the rule; but it is not commercial business alone that i& 
contemplated. Where a man showed that he was in daily 
attendance upon hi* patients as Surgeon, Apothecary, and 
Accoucheur within a certain District, he was held !<• be car- 
rying on business in that District. In Gosrami v. Govar- 
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dhanlal,^*^ Farran, J., said; — “A man who receives presents or 
offerings and reckons and keeps an account of them is not, in 
ordinary language, considered to carry on business, even though 
he may be a man belli in reverence by his devotees as of super- 
human holiness. The fact of the offerings being on so large 
a scale and coining from such an extemled area that the de- 
fendant is obliged to employ servants lo ci.llect and keep an 
account of thi'tn, does not alter the character of the defendant’s 
source of liveliliooH, which remain's notwithstanding its magni- 

tude eleemosinarv It, of course, does not 

alter the position that the defendant’s servants hanked with 
several native sau/tars. The defendant’s occupation is certainly 
not that of a luoriey-lender.” Mere employment with another 
is not carrying on business. 'I'hus a sho|)inan has been held 
not to carry on husitiess at his master’s shop," and a Solicitor's 
clerk not to carry on business at bis muster's office.' " So also 
clerks in Goveniment offices are held not to carry on business 
where the offices are situate.''' All these would, however, cer- 
tainly be deemed to personally work lor gain where the offices 

are held. 

As to the expression “ carry on business or person- 
„( ally work for gain,” it is the words 
not ‘caii vinsr on Imsiness ' only, that are used 

rill* i»UE»niv-->o ^ ^ I * I’S •• 1 % 

he personal. Tor the purpose iu ihe hri^lish Arts 

relating to juri.<cliclion. Tlie framers of tluj Ctnle of 1859, 
proposed to use in lien thereof the words • work for gain ’ only. 
On the 8th September, iH.’iS, the Chairman of llie U'gisla- 
tive Council asked if the words ‘ work lor gain ’ were 
intended to mean a ‘personal work lor gain,’ and was informed 
that such was the intention. On that, the addition of the 
word ‘personally’ was proposed and agreed to, with a view to 
show that a con“tnu;tive working was not intended, l ids res- 
triction naturally U-d to the introduction of the words ‘ carry on 
business.’ Tbe'very arrangement of the words shows that the 
word ‘personally ’ could not have been intended to ipialify the 
expression ‘carry on business also, and that it is not a per- 
sonal carrvingon of the business that is intended by llie section. 
No doubt ’in Sabharayn Mudal't v. the 6’oo<r«mcn/,'"' .Sir Colle 
C. J., very strongly expressed it as his opinion, lha i 
’ ' on bnninets could not have been intended 
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to be taken in their most general sense^ that they must there- 
fore be held to denote a personal carrying on of the business 
by the defendant, that otherwise ‘a iiiati living at Calcutta or 
Bombay, or any other distant place, and there carrying on in 
person his business, might, because of his carrying on business 
here by a gumashiat clerk or agent, or hy occasional visits 
onlyt be sued in this Court at the discretion of the plaintiff 
without any regard to the place where the cause of 
action arose; and this cv.ident inconvenience and hard- 
ship could not have lieeii intended." His opinion was 
modified how(?ver, in Chiiniammal v. TaLukannafommal^^ 
ill which it was lield that a person cannot he said to dwell 
where he lias no place of Inisiness, and the sales are effected by 
another in liis trade or business of a general brokei lor a com- 
mission received from the purchasers ; and the learned Chief 
Justice said; “Giving proper effect to the oilier words of the 
provision, the section, J think, requires tlial the defendant 
should, at the lime of the commencement ol tin* Miit, carry on 
within the local limits of the Court's jurisdietiou some indt‘pon- 
dent regular business in person, as in the <a><* of v, 

Ht:nder^^^^ or at any office or oilier fixed jihiceof hnsiness^’^ either 
personally, or hy ekrks, or servants employed by the deleiidant 
and condueting the business under liis conrrol and in liis 
indiviclua! or partnership name.” The same view lias been 
taken In Muihnya Clu tti v. Allan in whieli the defendant 
carried on liusiness at several places by means of agents, and .>ir 
Charles Turner, C, J., in the Original Court said: — “ Although 
persons vvorking for gain within tliose limits are not liable t(» the 
jurisdiction of the Court unless they personally work within 
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the limits, there is nothino in the provisions of the Letters 
whicli confines the jurisdiction of the Court to persons who 
personally carry on business within the limits, and theonussion 
of the term “ personally ' before the words ‘ carry ou business/ and 
its introduction before the words ‘ work for gain ’ offered a strong 
argument that it was not intended tlic former words should be 
so limited/' On appeal, Kindersley and Tarrant, .M., took the 
same view, and agreed with the Chief Justice that Sec. 12 “does 
not require persons to personally carry on business within the 
limits specitied.*' Tliese decisions wvw followed by Mr. 
Justice Scott ill Kessowji v. Khimjl. In flic recent case of 
(firdhar v. Knssiyar/' it was not even di'-pntcd that as a 
general rule, the carrying on of busint ss net‘d not lx* personal, 
and Sir Charles Sargent said, that tln‘ decision in Mui/iaya 
i'lutli V. AUan^ and the reason.- given in support of it by Sir 
C'barles Turner \V(‘re conclusive. It is geinoally agreed upon 
however, that employing a person as one’s (Mmimissioii agent or 
>iniply consigning goods to a commission'"' or geiieTal ageiif'‘ for 
<aU* bs him in the exercise of his own calling do(*s not consti- 
ftife carrying on business at tlie place, where that person or 
Mg<*nt may be residing or carrying on hi- own l)usiijes>, or 
Miig or selliua: what lie may bavt‘ Ixxoi <*inploved to tlo or sell. 

In h’issowjl V. Khinrji^'' Scott, .1,, held, however, 
that on account of the general principles of 
International law the (’arrying on of busi- 
nc'^s by a mere agent will not confer juris- 
dicli(»n on the High C(»urt over a noii- 
n*^i(leni loreigucr. 'PIh* l(*ai*ned Judge 
tliougbl that be could gi\e tin* word ‘defendant * in the same 
clause a double meaning, a liniifi*d .sens(‘ a.^ regards juris- 
diction over those who i*ariy on trade, and a general sense in- 
clnsiv^e of foreigners and Hritisb .subject- in its application to 
those who personallv work for gain or dwidi th(*re, a.s “to do 
otherwise would lie contrary to the gt!iicral |>rcsiimptioij, that 
the Legislature does not iiiUaid to exceed its jurisdiction ; and 
it would i>e a violation of the rule that every statute* is to be 
interpreted and applied, so far as its language admits, so as not 
to tK* iintonsistent with tin* comity of nations, or with the estab- 
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lished rules of Private InteraatioDal Law. All general terms 
must be narrowed in construction to avoid any such viola- 
tion.”'* 

This limitation in regard to non-resident foreigners, of the 
expression ‘carrying on business’ has been disapproved by a Di- 
vision Bench in Girdharv. Kastipar,'"’ \n which it wascontended 

% 

that the B()ml)ay Small Cause (’ourt had no jurisdiction as the 
(lefeiidaiit resided in ('utch, a Native State, and carried on 
business in Bombay only hy a Mumm ; and the ( ontentioa 
was overruled. Sir Charles Sargent, C. J., said, that there 
was no authority lor ti.cre being any so coni]>rehensive a rule 
of construction as was relied upon by Scott, ,1., and referretl 
to the case of Cotn/uinfiki de 3 Iozami)t(jur v. Ilritish South 
Africa t louipauf/^'^' in whicli Lord Esher, M, R., saiil — “Tlie 
(|uestion whether the courts of a nation will or will not 
entertain jurisdiction of any dispute is to l>e determined 
<‘X(*lnsiv(dv l>v the nation itself, ?.<?., Iiy it^ Municipal law. If 
l>y tj.xpress legi>lati(Hi the cf)nr!'^ arc ilirecUed to excr(a>e juris- 
dielion, the courts inn'll oi)e\ . II thrri‘ is a jiropiu' infepuice 
t<» tin* siinc elfeci, the result is the ^aim*. Hut tlieia* are 
(•(’riain rides which have h> universal eoti'Hoiii lihlicatiid i he eir- 
eninstaiiees from whicli tht‘ intcrenc*’ mav propf-rlv hi' drawn 
rile learned (hiief ,lusiic<‘ alter ohsei \ ing that om* ot tlio.sr 
rules was I hat prlnol /oriV, all h*gisl itioii was territorial, and 
that tlie (juestioii was ulietlier the Indian Legislature (!i(l not 
intend to depart from that rule, said It mav be true that 
non- Hritish siibjoets who do not to'sidf in Hritish imlia do not 
make themselves personally subject r<» the geiu ral .Municipal 
law of Hritish India, still by estiddishino tlicir busiiif^s in 
British India, from which Imsinc'^s tlu’v cxpeei lo derive piofii, 
tht\ accept the protection of the tt rritorial authority for their 
husinc'^s and tlicir properly resulting trom it, and may be fairlx 
reganh'd b\ sd doing as snlnnii t ing to the jni i^'dict ion of the 
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courts of the country. Moreover, in considering what was 
the true intention of the Legislature, it is right to hear in 
mind the special circumstances of tlie IVesidcncy towns in ilii> 
country as regards the great nnniher of non-British subject!- 
who carry on trade within them, either personally or by their 
muutms and other agents, and are constantly having transac- 
tions with British subjects giving rise! to (Miises of action hotii 
within and outside the Presidency towns, tin* latter of which do 
not fall under cl. (a) — a circumstance which might well affect 
the Legislature in determining the jurisdiction of the Presi- 
sidency Courts, as regards defendants. These considerat imi.*- 
coupled with tlie general language of the clause, which 
requires it to he constrtied as giving jniisdict-ion to try suiU 
against defendants generally who satisfy auy one of the condi* 
tions mentioned in (In* (danse irres[)ective of their being British 
or non- British subjects, create, in rny opinion, a strong presump- 
tion in favor of a less strict apprK*ation of the ‘ territorittl ’ 
principles of construction above rehu red to, than was adopted 
in Kessowji Damodar v. Khiwji Jairam;^ and 1 cannot think 
that the above considerations are entitled to less weight because 
the construction would enable actions to he brought in the 
Presidency Oourls against non-British subjects on causes of 
action arising out of British India or even out of India. Sindi 
cause^ of action would necessarily he |)ersonal action, to which 
the rule of territoriality has never heioi appli(*d in Kiigland.*' 
Starling, J., said “ T he Legislature ha•^ macted that, if a [)ersori 
cllrrie^ on business witiiin the jurisdiction, a suit may be 
brought against him, and 1 do not think we ought to explain 
away the plain words of this eiiactnicnl and .say that it is not 
every person who carries on business within the jurisdiction who 

may l>e sued, but only Briti'^h subjects 

The real test in these cases is whether the (h feiidani has done 
within the jurisdiction, either personally or by his authorized 
agent, an act which brings him within the termsof the eiiact- 
merit applicable to hiscas^s and 1 do not see any reason why 
tin* trading of a foreigner by hisservants within the jurisdiction 
should not be held to he such an act.’^ 

It was urged against this construction, that the foreign 
Courts would not recognize a judgment passed by a 
Court in such a case, hut the learned Judges relying on 
A$hburt/ V. Ellis ' fidul th«it, that was not a matter for tln-n 
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^eofisideration. It may be observed, however, that the questmn 
before their Lordships of the Privy Council was of the validity 
of a New Zealand Statute, and not of its construction ; and the 
actual decision of their Lordships turned on the concrete facts 
of the parti(udar ease. Further the fact of a general recognition 
or non-n cognition of a jurisdiction by the general consent or 
comity ot nations is often taken into consideration in determin- 
ing the existence of a jurisdiction, when the jurisdiction is not 
conferred by expie>s and distinct words; and the rules of pro- 
cedure construed subject to the question of the existence of 
jurisdiction as deterniint»d on general principles. This was 
affirmed in Ooo/tfuy v. A nderson^^'^ in which Lord Westbury 
said, — “ Any rules which a Court of Justice may make touching 
its proce<luiX5 must, of course, be taken as intended to apply 
only to such jurisdiction and authority as it has the right to 

exercisi^ It would be absurd to suppose that the 

authority to make orders for the improvt*ment of procedure 
involved authority to usurp a new jurisdiction, either in respect 
of persons or of things.” This was quoted with approval hy 
Lord Esher, M. R., in the very case ut (>mnpanftia de Mozam- 
bique^ ‘ which was relied on by Sir Charles Sargent, and in 
which the question was as to whether the English Court had 
iurisdiction over suits for trespass to real pix>perty in Foreign 
Territorv in Africa, Lord Esher, M. R., himself also said in 
his judgment in that case — “With regard to acts done outside 
its (a nation's) territory, it (the nation) has no jurisdiction to 
determine the resulting rights growing out ol those act> unles- 
such jurisdiction lias been allowed to it by the comity of 
nations. This reduces the question to be, whether, in regard 
to an act of trespass done to land situated outside its territory, 
tliere is evidence to justify the inference that bv the comity of 
nations the Jurisdiction to determine tlie rights resulting from 
such an act has Iwcii allowed by other nations tc this country, 
and has been accepted by this country. Ami the form of tbe 
inquiry shows, that the solution of that question does not de- 
pend upon the laws of procedure in litigation adopted by this 
country, but upon the comity of nations as between this 
country aud other countries That the Muni- 

cipal rules of procedure are nut to be considered until tbe 
nuestion of jurisdiction is determined is pointed out by Lord 
Westbury in Cookmy v. Anderson, that the English rules of 
venue are rules made for the purpost* of determining in what 

I !»./. um4 I • , leae* J u B. 
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fMirt of England certain causes shall be tried by th< 

Common Law Court or Courts cannot be denied. Tbey^ nre, 
therefore, rules for regulating the procedure of the EnoTish 
Court or Courts. They can be applied only to the trial of 
causes which the English Courts have jurisdiction to try. The 
<|uestion of jurisdiction cannot he nnule to depend on those 
rules. It must be determined by other considerations hefort* 
those rules can have any application, . . . 1 he truth is 

that there arc two kinds of venue, the one vt*nue lor determin- 
lug jurisiiiction, the other venue for deleiiiiining place of trial, 
file one is iiiternationah the other municipal. ... A 
great number of cases were cited in which the English Courts 
have exercised jurisdiction in respect of act.s done abroad. By 
universal consent they were triable by English Courts, because 
tliev were transitory actions. Neverth(‘less, the want of a venue 
for trial was a difficulty in them, which was overcome hv 
a fiction. But such a fiction was never attempted to be used 
tm the real or local actions on which the court*s hud not juris- 
diction. On a|))jeal from the decision in that case to the House 
oi Lords, their Lordships expressly re^affirrned the priiici|de, 
that the Judicature Acts, Ixung enactments for the improve- 
ment of [irocedure must not be so cotistruc'd as to give a new 
jurisdiction to the High Court, unless tlie intentiou of the 
Li'gislature to the contrary is jierftctly clear." 

154. It is n<»t necessHry to a man being held to carry on 
oil oi I)iisiness at place, that he should carry 

inVft not }>e oi »i |)iM on t.lie l)nsiness t luTc ptTinanenily. 1 he 
rimmiit character. contrary appears to l)e the practice in 

England. Thus a builder who took a contract to erect l)uild- 
ings in a certain district and set up workshops and a coiintitig- 
house there, but retained his permanent j)lace of business elstr- 
where, was hold not to carry on business in that district. Here, 
however, a person who had no regular office, but went onoe or 
twice a week from the Mofuastl to a friend’s house in Calcutta, 
and saw people there on business, and contracted there with 
some man for the hire of cargo l>oatK, was held to carry on 
business or personally work for gain at Calcutta.^ In Hurjee- 
bundas v. Bhugwan Doss^' the defendant bad his main business 
in Patna district, but used to send to Calcutta thousands 
Rupees worth of country produce, and used hirosidf to go there 
three, four or five times in the vear, and stay with 
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dar^ and sell his goods there, paying the arhutdar a commission 
on the price of the goocJs sold and no rent of the place. Phear. 
J., held, that he could not be said to carry on business at Calcutta, 
observing, ‘‘ that the carrying on business, fur the purpose of 
that Clause, must involve pretty much the same element of 
permanency as is necessary to convert a mere ‘staying* into 
nI welling.’ ” This decision was, however, reversed on appeal by 
N<M*man, 0. C. J., and Macpherson, J.,'' and the substitution 
now of the word * reside’ for * dwell ' destroys the basis of the 
analogy on which th<* argument of Phear, .1., was based. In 
Bill No. II of tlie Civil Procediire Code of 1877, an Explana- 
tion was added to providt^ that the business contemplated must 
la* carri<al on at a fix(*,d place for at least a ceitain time, but 
the Explanation was omitted from Bill No. III. As to the 
personally working for gain, however, Farraii, J., has expressed 
an opinion in Gosvawi v. Ootmrdhnnlalj^ tliat the working 
should l)e habitual as was the case in Nnraln Das v. 
Newton,^ and said, “ To constitute work, there nnist be some 
mental or |)bysical eflbrt. To take advantage of an innate holi- 
ness as a reason for accepting presents or oHerings as your 
natural due, is not work in tin* usual ii(;cej)t:itiou of that 
term; nor is the blessing wliicli tin* dc^lendant invokes upon the 
dwellings which lu! visits.” In Nnrain Das v. Newton,^ an 
AdvoeaUi of a High ('Ourt, going there whenever engaged to 
appear, was held to jiersoually work for gain within its linnts 
even though he resided outside them. 

I n5. A business may of course be carried oi\ by a person 

lor the purpose of the rule relating to 
juiisdiction at more than one place at 
the same iiiiu*. This was admitted even 
in liroirn v. London and yorth-Wvst 
Railwat/ in which it was held that 
a business could only l>e said to Ih^ carried, where it was 
inauuged, and the place of business in general must be the 
place where the general su(>eriiitctidence and management take 
place. In ShieU v. Ureal Northern liailwatf it was 

tmly held that a Railway Ooinfmny could not be said ‘to 
carry on its business* in a )mrcicular district, merely because 
it had there a station where tickets were issued, and contracts 
in relation to the carriage of goods made ; as the issuing of* 
>uch tickets and the like is not the business of a Railway 
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Company, being a very small part of, or one of, the transac- 
tions connected with that business; but Mr. Justice Hill, 
expressly added, that he did not mean to say that a private 
trade or firm might not carry on business, within the mean- 
ing of the Statute, in more than one place. In the Kuyn- 
aham Blue Lias Lime Co. v. Baker, where the Company's 
business was to manufacture and sell their goods, and the 
Directors met in London, but the sales were made at the 
place where they got the material and prepared it for sale, 
the latter was held to be the true place of business. 'I'he 
Bombay High Court followed the same principle in their 
decision in Framjee v. Hortnas/i.'- “ I'o determine,” said 
Sausse, C. J., in delivering the judgment of the ■ ourt in 
that case, “ whether a defendant is carrying on business, 
it must first be ascertained what his particular trade, calling, 
or occupation is, and then we can examine whether the 
facts proved amount to a carrying on of that particular 
trade, calling, or occupation within the jurisdiction. The 
present defendant is admittedly a retail vendor in European 
goods, and obtains his livelihood by the profit wliich he 
makes upon his sales; without 'sale' he could not make 
profit, or, in other words, he could not carry on business 
for tlie purpose of gaining a livelihood. ‘Sale’ is an 
essential ingredient in carrying on this defendant’s busi* 
ness, and in the present case to give this Court cognizance 
of suit upon that ground, it must be shewn that ‘sale ’ by 
the defendant in the way of a retail dealer has taken place 
within our territorial limit. The place of sale, in the pre- 
sent case, is the true place of the defendant’s carrying on 
business;” — and though the defendant had at Bombay a 
confidential assistant upon a considerable salary and allow- 
ance for storehouse rent and cierk.s, who by the defendant's 
order kept regular books in the defendant's trade name, 
headed ‘ Bombay firni,’ and was in the habit of signing the 
name of the firm, adding by the hands of their servant 
Ruttonji, and who received the defendant's goods from 
Europe, made purchases in Bombay on his behalf, and 
forwarded them all up>country, the High Court held that 
the defendant could not be said to carry on business at 
Bombay. 

It is thus enacted by Explanation II added to Sec. 17 of 
the Civil Procedure Code, that a corporation or 
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be deemed to carry on business at its sole or principal office 
in british India, or, in respect of any cause of action arising 
at any place where it has also a subordinate office, at such 
place. This is generally true in respect of foreign corpo- 
rations also, which are primarily supposed to be present, 
and to carry on business in the state under whose laws they 
were created,'* and the officers of a corporation going to 
another state do not carry it with them. It a corporation 
is authorized by the laws of a state, other than that of its 
creation, to do business in the former, and to have there 
the same privileges and exerci.se the .same powers as in the 
stute of its creation, and it avails itself of the privileges and 
exercises the powers thus conceded, it consents to the 
assumption by the courts of the foimer state of jurisdiction 
over it in proceedings arising out of transactions within its 
territory,'* and we apprehend that if a corporation engages 
in business in another state than that of its creation, even 
in the absence of any express authorization by law, 
its courts may acquire jurisdiction over such corporation 
by service of process on its resident agents in the mode 
provided by the local laws.'^ In Newby v. Cdt'a. Fire- 
arms Co.,'" it was argued that tlie American corpoiation 
was resident in America and must be served, if at all, as a 
foreigner resident out of the jurisdiction. The Queen’s 
Bench overruled this contention, however, and Blackburn, 
J., in delivering the Court’s judgment, .said: “This would 
be so, if the foreign company had merely employed an 
agent here, who made a contract for them ; but we think 
it is different where the foreign corporation actually has a 

place of business and trades in this country 

such a corporation does, for many purpo>es, reside 
both in hngland and in its own country. In the 
case of Catron Iron Co. v. Macloren," Lord St. 
Leonards, taking a different view of the fuels from that 
taken by Lords brougham and Cranworth, thought 
the Scotch corporation was resident in England. We 
think that there is great good sense in wh«t Lord St. 
Leonards states to be the law on his view of the facts. 
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He says : • If the service on the agent is right, it is 
because, in respect of their house of business in England, 
they have a domicile in England, and in respect of their 
manufactory in Scotland, they have a domicile there.’' 
The majority of the Lords took a different view of the 
facts, and thought that, though the corporation possessed 
property in England, and had agents there, they did iioi 
carry on business there; but we do not think that they 
differed from Lord St. Leonard's view of the law if 

they had agreed as to his facts We think 

that, when once it is established that the corporation 
is to he treated as resident in England, the proper officer 
(for the service of writ) is the officer at the English 
Branch, and tliat it is not necessary to serve tlic process on 
the officer at the head office abroad/* The same was held 


in Llioneu.r V, Hons;konii B. Carporation^'^ and both these 
decisions were followed in Hngiriji v. Comptoir D' Escomp- 
tedii Pnris,^ ' in which Cotton, L.J., after observing that the 
question was, whether the corporation was resident in 
Krigland, said : “Tlie principal part of its business is Carried 
on at the office in London, and I think that when a 
foreign corporation, established by foreign law, sets up 
an office in England and carries on one of the princi- 
pal parts of its business here, it ought to be considered 
as resident in England, and be treated as if it were 
establisliecl by English law. In iny opinion that is the 
law, independently of all decisions; but the case of 
iXewby v. Oppt^n is an autl»orily for that view/'^‘* 

That case was decided under the corresponding section of 
the Common Law Procedure Act, and has never been 


questioned. Although distinctions have been made between 
it and some modern cases, yet the law there laid down has 
never been substantially dissented from. What was4saidin 
that case by Blackburn, J., comes to tfiis, that if a corpora- 
tioii establidied by foreign taw carries on liusiness here, it 
must be considered as resident in this country, and must 
be equally liable to service as if it was estahlished here 
This is what he says, *The clerk or officer must be in the 
nature of a head officer whose knowledge would be that of 
the corporation.’ If he were only a clerk and performing 
a merely ministerial office instead of carrying on substan- 


. II 

R. D 



370 PLACE OF A COBPOBATION CAUKYINO ON BDB1KB8S. [a 16ft. 

tial business of the corporation, service on him would not 
be service on the corporation within sec. 16 of the Act, 
nor within the 8th rule of Order IX; but that case lays 
down, as I think rightly, that when the foreign corporation 
is substantislly carrying on their business at an office in this 
country, it must be considered as resident here, and liable 
to be served with writs in the English Courts. Then we 
have the case before Eacon, T. C., Lhoneux v. Hongkong 
Corporation,^' which was decided on the same principle. 
Now, what ate the cases against this principle ? The case 
of Ingate v. Austrian Lloyds-- has been referred to; but the 
corporation in that case was in no sense resident here. It 
had no officer here, and the question did not arise under sec. 
If, but was whether secs. 18 and 19, which relate to service 
of process upon per.sons residing out of the jurisdiction, re- 
ferred to foreign corporations. It is true that Cockburn, 
C. J., did say that sec. 16 did not refer to foreign corpora* 
tions, but that was not the question before the Court. 
Wh.it lie said is this: ‘The 16th section clearly applies only 
to corporate bodies in this country. All the preceding 
sections relate exclusively to persons resident within the 
jurisdiction. The iMh and 19th sections relate to British 
subjects and foreigners resident in foreign parts.’ That 
was a very different question from that before us, and that 
Case is no authority adverse to Newby v. Van Oppen.*’‘ 
There was another case, Mitter v. Messageries Marttimes,-' 
where Lord Coleridge used some expressions which 
appear inconsistent with the view which we take in this 
case. But there the foreign corporation had offices in 
Paris and no office in London, but merely an agent. What 
Lord Coleridge said is really against the contention of the 
appellants. He says: 'Jt is a condition precedent to a 
good service that the corporation must either have a domi- 
cile in this country ora distinct place where the business 
of the corporation is carried on by a person answering to 
this corporation. The service must be upon one single 
officer or clerk of the corporation,’ and he points out that 
in the case before him the corporation could not be said to 
be carrying on business or to have an office here. He also 
says further on,* The judgment of Lord Bt. Leonards, with 
which as regards the law the House of Lords agreed, though 
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they differed from him as to his view of the facts, in the 
case of Carron Iron Co. v. Maclaren*^ was that the corpora, 
tion in question could be sued on the ground that in respect 
of the place of business in this country they had a domicile 
in England.’ And A. L. Smith, J., says: ‘The case of the 
Carron Iron Co. v. Maclaren does not affect this case, as 
the service there was held to be good on the ground that 
the defendants had practically a head office in this country 
for carrying on business here,’ Then again, Mackreth v. 
Glasgow and South Western Ry. Co.,'^^ was a different case, 
because there tlie clerk who was served was not a principal 
clerk, but only a subordinate clerk with very limited duties. 
None of these cases in any way vary the construction which 
I have put upon the rule. Even where a foreign corporation 
does business in a state without complying with its statute 
requiring the designation of an a<;ent on whom service of 
process can be made, it will probably not be permitted to urge 
its non-observance of the law for the purpose of avoiding the 
jurisdiction of the courts of the state."’ 


156. In regard to miscellaneous proceedings the dif- 
ficulty of determining the locality is 
Locftl limiu ot jurisdic- greater, and as a fact a distinction 

neL prLeZgs. ‘*“»ed on their locality is not adopted 

generally for demarcating the jurisdiction 
possessed by the British Courts individually between them. 
The Probate Jurisdiction of the High Courts thus extends con- 
currently to the entire British India, and that of the District 
Judge is said to extend to all cases within his District,'"'' 
Similarly, insolvency proceedings, outside the Presidency 
towns are to be taken in the District Court within the local 
limits of whose jurisdiction the judgment-debtor resides or 
is in custody. 


157. But, as observed above, it is not only this general 
Court must have juris- jurisdiction of a court over a suit with 
diction over the par- regard to its nature, amount or locality, 
6^- that can make it a court of competent 

jurisdiction in regard to the suit. It is universally held that 
the court should have jurisdiction over the parties also, and 
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that a derision against h person who is not a party to a suit 
is not valid. A t>ersoti who is deceased cannot become a 
party to a ftuit, and a decinion in a suit, either of the parties 
whereof was dead at the time of its institution, will of course 
be voul. 

As a general rule, all the Civil Courts in British India 
are now compoteiit to take cognizance of all suits without 
regard to the nationality of the parties to them. In the early 
years o I the Britisli rule in India, Courts presided over by 
native officers wioe not competent to take cognizance of suits 
to which Eurofteans or Americans were parties, but this 
distinction was removed in 1850, and the Civil Procedure 
Code of 1850 provided that — ‘‘no person shall, by reason of 
his descent or place of birth, be in any Civil proceeding exempt- 
ed from the jurisdiction of any of the courts.’' This provi- 
sion has since then remained on the Statute Book, and is 
re-enacted in sec. 10 of the present (.5vil Procedure Code. 
In Fritz Oluer v. LamzzOy^ in which the defendant was 
the Master of an Italian Vessel. Sir Richard (iarth, C. J., in 
delivering the judgment of the (atlcutla High Court, said — 

“There is no doubt whatever that hv the law of this eountrv, 

♦ * 

which is the same in that respect as the law of England, Civil 
Courts, as a general rule, have jurisdiction to try all civil suits 
against all persons of any nationality within the local limits of 
their jurisdiction.” There are, however, still some Special 
Acts,^* by wiiicb particular persons or classes of persons are 
entirely or partially, finally or provisionally, exempt from the 
jurisdiction of all or some (»t tlie grades of court-i. These 
exemptions generally have reference to the head or members of 
cerUiin families that ruled tracts of country since con((uered bv 
the British Guvernmeiit. 

157a. The exemption of imlependeiit foreign sovereigns 

from the jurisdiction of all Civil Courts is 
Courts Imve no juris- ^ general rule universally admitted. 

sutes and rulers. I he exemption has been attempted to be 

justified on several principles, but it 
appears to l>e based primarily on the ground that an exercise of 
jurisdiction over him is incompatible with his real dignity, that 
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isto 6ay,with his absolute independence of every superior autho* 
rity. In Duke of Brunswick v. King of Hanover** the suit 
was against a foreign prince as well as a British subject, but 
Lord Langdale in his elaborate judgment admitted that it 
ought to be considered as a general rule, in accordance with 
the law of nations, that a sovereign prince resident in the 
dominions of another is exempt from the jurisdiction of the 
Courts there.” In The Parlement Beige, Brett, L. J., in 
delivering the judgment of the Appeal Court, after a critical 
examination ofagreat number of previous authorities said : “The 
principle to be deduced from all these cases is that, as a conse- 
quence of the absolute independence of every sovereign authoritv 
and of the international comity which induces every sovereign 
state to respect the independence and dignity of every other 
sovereign state, each and every one declines to exercise by 
means of its courts any of its territorial jurisdiction over the 
person of any sovert-ign or ambassador of atiy other state, or 
over the public property of any state which is destined to public 
use, or over the projterty ot any ambassador, though such 
sovereign, ambassador, or property be within its territory, and 
therefore, but for the common agreement, subject to its juris- 
diction.’’ This exemption applies to all sovereigns, the inde- 
pendent sovereign of the sinailest state standing on the same 
footing as the monarch of the greatest. In 1 he Chnrkich,** 
the exemption was held not to apply, as the Khedive was held 
not to be an indei)endent sovereign, in Mighell v. Sultan of 
Johore,’* it appeared that the •Sultan had bound himself not 
to exercise some of the rights of a sovereign ruler except 
in certain particniar ways, bat Wills, J., said: '* That does 
not deprive him of his character as an independent sove- 
reign. There can be no doubt that he is still an iiulependeiit 
rilling sovereign, and this case must be decidt^d upon 
exactlv the same considerations as if the i tiler of some in - 
doubted great power, such as tlie King of itdl^, or the 
President of the French llepublic, liad lieen sued in the 
courts of this country.*' 1 lie same view was taken on 
appeal, Kay, L. J., saying 1 he agreement by the Sultan 
not to enter into treaties with other Powers does not seem 
to be an abnegation of his right to enter into such treaties 
but only a condition upon which the protection stipulated 
for is to be given.’* 
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Indiii the position of Protectod indopondeut Native 

Princes is anomalous, and Section 433 of the Civil Proce- 
dure Code broadly enacts that the present Sovereifju 
Princes or Ruling Chiefs may not, except in a certain case, 
be sued in any Civil Court in British India, except with the 
consent of theGovernor-General in Council, whiclt can be 
given only if such Prince or Chiefs — 

(1) has instituted a suit in the court against the 
person desiring to sue him ; or 


(2) by himself or another trades within the local 

limits of the jurisdiction of the court ; or 

(3) is in possession of immovable property situate 

within those limits and is to be sued w'ith 
reference to such possession or for money charged 
on that property. 


157b. Nor can a sovereign be ^ued in his own courts. 


Jurisdiction over a 
Slate of its own courts. 


except with his consent. That the king 
cun do no wrong is a fundamental 
doctrine even of the En;>Iish Consti- 


tution. In P. 0. S. N. Co, V. Secretary of State for 
Indin,^'' Sir Barnes J’eacock, in delivering the judgment of 
a Full Bench of the Calcutta Supreme Court said: “ Tt is 
an attribute of sovereignty, and an universal law, that a 
state cannot be sued in its own Conrfs, without its 


consent."'” In Nobia Chunder Dey v. The Secretary of 
State for India/ ' Phear, J., who.se judgment was affirmed 
on appeal, said, “ Generally it may be said that, under the 
English Constitution, the Oown, the Government, or State 
cannot be sued in its own courts. In the event of any 
person being aggrieved or injured by the acts or omissions 
of a Government servant or department, the remedy, if any 
there be, can only be sought by petition of riglit, unless 
the Government servant, to whose fault the grievance is 
attributable, .so conducted himself in the matter as to 
render himself personally liable. And this holds true with 
regard to the Colonies a.s well as with regaid to the 
mother country.” Sir Charles Turner, C. .1., in deliver- 
ing the judgment of the Madras High Court in The 
Secretary of Stale v. Hnri Bhanjt,"" said, “It is an 
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acknowledged rule of sovereignty and has been described as 
a rule of universal law that asovereign is not liable to a suit 
in his own court without his consent. Consequently in 
England the form of procedure permitted to a subject, who 
considers himself aggrieved by an act of the Grown, is by 
petition of right. When an order has been passed that justice 
be done, and not before, the courts are at liberty to enquire 
whether the claim is of such a nature that it can be 
maintained and whether it is well founded.” And in Eng- 
land even at the present day from the Crown has to 
be obtained in each particular case before any matter is 
referred to the judicial tribunals for adjudication. 

The question has received the fullest discussion in the 
United States, where also it is unanimously held that a 
state is not liable to be sued in its ovvn courts or in those 
of any other state without its express consent." \n Beers v. 
Arkansas,^' the United States Supreme Court said broadly 
that “it is an established principle ol jurisprudence in all 
civilized nations that the sovereign cannot be sued in its own 
courts, or in any other, without its consent and permission ; 
but it may, if it thinks proper, waive this privilege, and 
permit itself to be made a defendant in a suit by individuals. 
And as this permission is altogether voluntary on the part 
of the sovereignty, it follows that it may prescribe the 
terms and conditions on which it consents to be sued, and 
may withdraw or withhold its consent whenever it may 
appear that justice to the public requires it." And so ab- 
solute is the exemption of the Government from the juris- 
diction of Civil Courts that it is generally held that in the 
absence of an express consent,a set-od cannot be maintained 
against a state for the same reasons that forbid an original 
suit.*’ This was held in Chevallier v. State," in which 
Hemphill, C. .1., said: ” It is only neces.sary to refer to the 
admitted principle that no action can be instituted on a 
claim against the Government at the instance of an indivi- 
dual, either directly, or indirectly, by way of set-off, unless 
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by the saDction of express law to that effect. In Batth v. 
Thompson , it was held that a party sued on a single bill* 
payable to the State Treasurer, given for cotton sold by 
that office, could not plead by way of set-off to the action 
valid coupons, taken from the bonds of the state. And 
Pearson, J., in delivering the judgment of the Court said, 
“ The test of a set-off or counter-claim under the statute is 
this : could the defendant maintain an action against the 
plaintiff? Tried by this test the defence fails, for a citizen 
cannot maintain an action against the state. In Bates v. 
The Republic,*'' it was said that a set-off was in the nature of 
a cross-action, could not be set up against the Government 
without its consent, and the proposition that the (Tovern- 
ment is above the reach of judicial authority by direct 
action, but within its control and coercive power by in- 
direct suit, is a solecism and absurdity in its very terras.” 
In Raymond v. State,*'' the drawer of a bill of exchange, 
accepted by the drawees for his accommodation, and 
by the drawer delivered to the state in payment for a debt 
owed by him to it, was held not to he able to maintain a 
bill in Chancery against the state and the acceptors to set- 
off against the demand of the State an indebtedness by it 
to him growing out of a distinct transaction. And a State 
will have the same immunitv from a claim of set-off in the 
courts of a sister state. In Moore v. Ffilkes, J., in 

delivering the judgment of the Tennessee Supreme Court 
said, ‘‘While a sovereign state may bring and maintain 
a suit as any other suitor, she cannot be sued in her own 
or a foreign court, unless she has signified her consent 
thereto, either by statute or by some other unequivocal 
means These universally recognized principles are not 
challenged by the learned counsel for the defendants, but 
his contention is, that the iState of Alabama, having in- 
voked the jurisdiction of the courts of this State, for the 
purpose of recovering a judgment against a citizen of 
I'ennessee, must submit itself to the same jurisdiction for 
the purpose of allowing such citizen to interpose any 
defence he may have, to the extent of preventing any 
recovery against him ; ‘ that when the state under- 
takes to litigate with the citizen, the latter may, by way 
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of set-off or counter-claim, make such defence as will defeat 
the recovery though not entitled to judgment over against 
the state, in the absence of some legislative enactment 
authorising the recovery.* This contention goes too far. 
It is true that vfhen the state voluntarily places itself 
in the po.sition of a suitor, whether in it< own courts or 
in those oi' a sister state, it will be held to have laid 
aside its sovereignty, and to have taken on the garb of an 
ordinary suitor, so far a.s concerns all proper matters of 
adjudication growing out of the cause of action sued on, 
and the defendant would be entitled to plead and prove 
any and all matters properly defensive, including credits 
and set-offs, so far as the latter are dependent un, con- 
nected with, and grew out of the transaction which consti- 


tutes the siihiect -matter of the suit, 
sometimes called set-offs, are not 


Such defences, thon<,»h 
strictly set-offs. ‘ A 


connter-claini is sometimes a mere set-off; sometimes it i; 


in the nature of a cross-action; sometimes it is in respect 
of a wholly indt‘p(mden1 transaction. I think the true 
mode of considering; the claim atjd counter-claim is, that 
they are wliolly indt*pendent suits, which for convenience 
of procedure, are romhim il in one action, as was said in 
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suit possessed by the state as a prerogative of its 
sovereignty applies to a cross-action by set-off, unless 
expressly provided otherwise by statute, is fully sus- 
tained by several adjudications. ' The last case 
virtually overrules, without referring to, the Oaillard 
case.^'' .... We hold that an independent claim 
cannot he set-off against a demand ot the State, 
defensively or otherwise, without the affirmative con- 
sent of the State, and that the courts o*' this State 
will apply to a sistiu’ State suing here the same rule in 
this respect that is applicable to our own State when a 
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plaintiff.” The contrary has been held in some cases, and 
even enacted in some of the States. Host of such decisions 
are collected and explained in the above case. In 
Common-Wealth v. Owentboro and N. R. R. Co.,'‘'‘ the 
Court said : “ When the state undertakes to litigate with 

the citizen, the latter may, by way of set«ofl or counter«clairo, 
make such defence as will defeat the recovery, but is not 
entitled to a judgment over against the state, in the absence 
of some legislative enactment authorizing the recovery.” 
This was the language of the defendant’s contention in 
Moore. V. Tate-, but Folkes, J., said: “It is sufficient to 
say of this case that it contains no discussion of the oiies- 
tion,— it cites no authority. It was a suit for taxes, and it 
was adjudged that no taxes were due. So that at best it 
is a dictum merely.” The rule does not, however, forbid 
the defendant from pleading or proving any matters pro- 
perly defensive, so far as they are dependent on, connected 
with, or grow out of, the transaction which constitutes the 
subject-matter of the suit; but that is distinguishable from 
set-off and justifiable on the ground that the claim is in the 
nature of a payment, or credit, or recoupment to which the 
defendant is entitled, the demand of the state being in fact 
for the balance. 

The immunity of the State is quite absolute, and may 
not be overthrown by indirection, a.s, for instance, by the 
institution of suits against state officers, when really they are 
suits against the state.”' 

Thus in State v. Sneed'" it was held that a proceeding by 
mandamas to compel an officer of the State to do that which 
the legislature has prohibited him from doing, for example, 
to compel a tax-collector to receive certain obligations of the 
state in paiyment of taxes, would be. in effect, a suit against the 
state, and not maintainable. In Mills 1‘uhlic Co, v. Larrabee,*" 
it was held that where the Executive Council of a State should 
giveacontract to a certain party, it w'ould not be competent 
for an unsuccessful bidder to sue the council to enjoin the 
contract with that party and compel the giving of the 
contract to him. Mr. Hawes in his N\ ork on Parties says in 
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pneral language that “an action in the courts of the 
United States against the executive officers of a state, in 
their official capacity is in effect a suit against the state, 
and as such is prohibited by the r2th Amendment to the 
Constitution.” 

This immunity of the state does not pass to a vendee 
of its property or rights.** This is on the general principle 
that the immunity affects only the remedy and not the 
right. It was held directly in Coster v. Mayor of Albany"' 
that the fact that a state would not be subject to an action 
on behalf of a citizen would not establish that he had no 
claim against the state, or that no liability existed from the 
state to him, but only that there was no proper tribunal to 
try the claim, and no remedy. Thus the creditors of a State 
have nothing, no doubt, to rely upon except her good 
faith, and the State can certainly, so far as the judicial 
tribunals are concerned, postpone the time of payment 
or refuse to pay at all.** The remedy in such cases is by a 
petition to the Sovereign or the Legislature, who, it is 
fair to presume, will make provision for its full execution, 
and do ample justice.*’ If the state is made liable to be 
sued in a certain court no other court can have jurisdiction 
over it.** It also appears to be a general rule that an Act 
authorizing suits against the State, being in derogation 
of its sovereignty, must be construed strictly, and the 
privilege of suing restricted to those by whom it was 
clearly intended that it should be enjoyed,** and to such 
claims as are clearly comprehended by the Act.’° The State 
may of course abrogate this prerogative, but the abroga- 
lion may be partial, it may prescribe the terms, and condi* 
tions on which it may be sued and even the manner in 
which the suit shall be conducted,” and there will be no 
jurisdiction unless those terms and conditions are complied 
with and that manner conformed to.” Thus where a Statute 
permits actions against a State on such claims as arc pre* 
seated to the auditor of public accounts, and in whole or in 
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part rejected, no claim that has not been so presented and 
rejected can be sued for/'’ 

It has also been held that the consent merely of an 
officer of the State, the attorney -general, for instance, by 
appearing and answering in the name of the state, does 
not bind it by the judgment or decree which may be the 
result of the suit/* The sovereign authority alone can 
authorize such suits," and in the United States even a con- 
stitutional provision tliat suit may be brought against the 
State in such manner as the legislature thereof may direct 
does not compel the legislature to act; and until a statute 
has been passed agreeably to such provision, the State retains 
its immunity from suit/“ 

It also anpears to be held that a State may at anv time 
withdraw its consent, and the withdrawal when made has the 
effect even of abating the suits pending at the time.” In the 
United States such withdrawal has been held valid in the 
face of the prohibition of the Federal Constitution against 
the impairment of the obligation of contracts.’" In Antony 
V. Greenhew'" tlie majority of the judges of the United 
Supreme Court .said:— •• If a State furnishes a remedy by 
process Hgainst itself or its officers, that process mav be 
pursued because it has consented to submit itself :o that 
extent to the jurisdiction of the courts, but if it chooses to 
withdraw its consent by u repeal of all remedies, it is restored 
to the immunity from suit which belongs to it as a political 
community responsible to no superior.” Similarly in 
SVafe Ex piirte,’'' Breckell, C. J., said:— “Legal remedies 
or their efficacy in enforcing the obligation or liability 
are not contemplated as in cases of contracts between 
individuals. These are vain and useless against the state 
without the concurrence of the legislative power. Statutes 
are often passed permitting suits against the State. Such 
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statutes are matters of grace, confer privileges, tliey do not 
create rights, and are always construed like oti.er statutes con- 
ferring privileges or exemptions on the citizens. I'lie power 
to withdraw is cornmensurnte witl^ the power to confer, ami 
when the privilege is withdrawn, the citizen is remitted to the 
condition in which he stood when it was conferred.” 


In India, the Government, unlike the Crown, can l;eaml i> 
often sued, and this is so on account of tin* orij^inal tradmgeha- 
racteroftlie East India Company, who in coarse of time acquired 
the government of Iiidia — -anfl from whom the (,)iiecn finally 
took over that governmoat. The main object of 21 and 22 Vic, 
C. lOli, was to transfer to Her M.ijt'siy the possession and 
government of the Biitish territories in India, then vested in 
the East India Company in trust for the Crown, hut it express- 
ly provided for a continuance of both tlie nature and the 
extent of liabilities wiili wliieli the revenues of India in the Com- 
pany’s hands were chargeable. However, as the Queen could not 
be sued, as the East India could have been, in her own courts, 
it was enacted by Sec. 65 that the “ Seci(*t.iiy of State in 
Council sliould and might sue a!id be smal as a Body Corporate, 
and that all persons might have and take? the same remetlies 
and proce<^dings, legal and equitabh*, agaiii'-t the Secretary of 
State ill Council as they could liave done against the East 
India Company, and that the property and effects thereby 
vested in Her Majesty for the purposes t f the government of 
India, or acquired for the said purposes, .sliould lie subject 
and liable to tlie same judgments and rxeculioris as they 
would, while vested in the Company, have l>een liable to, in 
respect of debts and liabilities lawfully contracted and incur- 
red by the said Company.” It may thus generally be laid 
down that the liability of the Secretary of State in Council to 
be sued depends on tliat of tlie East India Company. The 
Company could not be, and therefore the Secretary of State in 
Council cannot be, sued for all its acts. 


The Company was estahli.shed originally for the pur- 
poses of trade only, but in addition to its powers of carrying 
on trade, it afier some time • acquin*d also powers of quite a 
different character,’ a power to acquire, and retain, and 
govern territory, to raise and maintain armed forces by sea 
and land, and to make peace or war with the native powers 
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of India.”'* This statement of the Company’s powers was 
pronounced to be correct by their Lordships of the 
Privy Council in the Secretary of State in Council for 
India v. K'iniachee Boye Sa/iiba/^ in which Lord Kings- 
down, in delivering their Lordsiiips’ judgment, said : — 
” That acts done in the execution of these sovereign powers 
were not subject to the control of the Municipal Courts, 
either of India or Great Britain, was sufficiently established 
by the cases of the Nabob if Arcot v. The East India Com- 
pany,"' in the Court of Chancery, in the year I79;f; and 
the East India Company v. Syed Ally,"' belore the Privy 
Council ill ltt27. 1 he subsequent St.itute &. +, Will. 


IV, C. 85, in no degree dimiui- lies the authority of the East 
India Company to exercise, on behalf of the Crown of 
Great Britain, and subject to the control thereby provided, 
these delegated powers of sovereignty.” In The East 
Jinita Co. V. Syed Alht, Sir John Leach, in deliveiing 
their Lordships’ judgment said : — “ I'he East India 
t ompany, in the exercise of what they considered their 
right of ^overoigllty resumed the jaghir in question, and 
j>ranted it to K. not in the form of the original giant to 
his father, b 't in terms totally different, btiug for lifeoiily. 
It is ill effect tlic same thing, as an act of sovereignty, as 
if it had been granted to a mere stranger. 'I'he Supreme 
Court of Madras had no authority to question an act of 
sovereignty exercised on the part of the East India 
Company."’"" 


The same view had been taken in other cases. 
In Elphinsfone v. Hterachund,*’’ it was held that an action 
would not lie for a seizure of property, when the proper 
character of the I raiisaction was that of a hostile seizure, 
made, if not flagrante, yet noiidum cessantt' belln. It 
may be difficult in some cases to determine whether 
an act is done in the exercise of powers, usually called 
sovereign powers, bv individuals to whom such pow- 
ers have been lawfully delegated. It is clear that 
the East India Company would not have been liable 
for any act done by any of its officers or soldiers in 
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carrying on hostilities, or for the act of any of its naval 
officers in seizinja: as prize property of a subject, under 
the sujipositioQ that it wasi the property of an enemy, nor 
for any act done by a military or naval officer, or by any 
soldier or sailor, whilst engaged in military or naval duty, 
nor for any acts of any of its officers or servants in the 
exercise of judicial functions. 


In fact, the immunity of the East India Company from the 
jurisdiction of ordinary courts in respect )f acts of state 
was never denied, though there is a considerable conflict 
of opinion as to what acts are to be deemed as such, and 
therefore, beyond the cognizance of the judicial tribunals. 
The distinction between such acts, and ihost* other acts 
for which the East India Company was liable, has been 
often discussed and explained both in England and this 
country, 'fheir Lordships of the Privy Council appear to 
take a restricted vi^^w of an act ot state, and to treat as such 


onl} those acts which do not profess to be justified by Mu- 
nicipal Law. It has been suggested against that view, 
that it is too vague, and that if that were tlie correct law 


the Government couid ea*^ily secure immunity in the case 
of all wrongful acts by making no attempt at justification, 
and the worst and most iiujusiifiable arts would be the safest 
and furthest from ihe confines of the jurisdiction ofjudicial 
tribunals. Tiie only qualification ot the proposition sug- 
gested is that an act is deemed as of state only when and so 
far as it affects a foreign state or a subject of a foreign state. 
Mr. Justice Stephen in his History of Criminal Law"^ thus 
speaks of it “ as an act injurious to the person or to the 
property of some person wlm is not at the time of that act 
a subject of Her Majesty, which act is done by any repre- 
sentativc of Her Majestj ^sautborily, (’ivil or Military, and is 
either previously sanctioned, or subsequently ratified by 
Her Majesty. ... between the sovereign and his 
subjects there can be no such thing as an act of state 
This is quoted with approval by Sir Frederick Pollock 
in his Work on 1 orts,"" in which it is further said that an 


act of state, “ on the whole appears to signify an act done or 
adopted by ih^- prince or rulers of a foreign independent 
state in their political and sovt-reign capacity, and within 
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the limits of their rfe /ac<o political sovereignty. .... 
If vie may generalize from the doctrine of our own courts, 
the result seems to be that an act done by the authority, 
previous or subsequent, of the Government of a sovereign 
state, in the exercise of de facto .sovereignty, is not examina- 
ble at all in the courts of justice of any other state. So 
far forth as it affects per.sons not subject to the Govern- 
ment in question, it is not examinable in the ordinary courts 
of that state itself. If and so far as it affects a subject of 
the same state, it may be, and in Kngland it is, examinable 
by the courts of their ordinary jurisdicti-ui.” Thi.-; distinction 
does not appetir to be borne out in its entirety even by the 
decisions of their Lordships of the Privy Council, and in 
Saliff Bam v. The Seerrtary of Stnh' for Imita'" it was con- 
tended that the party affected by the act was a subject of the 
British Government, but apparently notice was not taken 
of that contention, and the act was held to be an act of 
state. It appears to be unanimously agreed upon that 
there arc certain act.s of the Crown, which the Municipal 
courts arc debarred from taking cognizance of, and which 
affect the subjects of the state itself. 

The leading decision on the point is that to which 
reference has already been made, and which is usually 
cited as the 'fanjore case. '" In that case, the cause of 
action was the seizure of the estates of the late Raja of 
Tanjore, and their Lordships held that it was without 
any ground of legal right, and that “ the Raja was an 
independent Sovereign of territories undoubtedly small 
and bound by treaties to a powerful neighbour, which left 
him, practically, little power of free action ; but he did not 
hold his territory, such as it was, as a fief of the British 
Crown, or of tlie East India Company ; nor does there 
appear to have been any pretence for claiming it on the 
death of the Haja without a son, by any legal title either 
as an escheat, or as bona raentitin. The seizure was there- 
fore held to be an act of state and therefore beyond the 
jurisdiction of the Muincipal Courts. This deci.sion and 
the distinction referred to in it has been repeatedly 
followed both at their Lordships’ Board ‘ and by the courts 
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in India. In Forester v. The Secretary of State for 
the principle of the above decision of their Lordships was 
approved, bdt the seizure of the estates of Begum Sumroo, 
the cause of action in that suit, was held not to be an act of 
state, and therefore, cognizable by the Municipal Courts. 
Their Lordships said : “ The act of Government in this case 
was not the seizure by arbitrarv power of territories whicit 
up to that time had belonged to another Sovereign State ; 
it was the resumption of lands previously held from the Gov- 
ernment under a particular tenure, upon the alleged 
determination of that tenure.” This distinction was referred 
to by the Bombay High Court, in Hnri Sndashie v, tiJuiik 
Azmiidin’'^ in which it was observed that the status of waikars 
was merely that of powerful snranjam'lars subordinate to 
the Kaja of Satara and similar to that of i>(>gain Sumroo, 
and it was pointed out that in The. Secretary of State 
for India in Council v. Naranan Ba/vnnt Bhosle,"' the 
Government were dealing with the Baja of Satara, who was 
an independent sovereign. That distinction was again ex- 
plained in Salig Ram v. The Secretary of State for India,'"' 
in which their Lordships referred to tlie sovereign status 
of the last King of Delhi and to the circumstance that the 
seizure and contiscatiiin of his properly after the mutiny 
of 1857 were acts of absolute power, and not acts done 
under color of any legal right, of which a Municipal 
Court could take cognizance, and said : "The seizure of the 
royal I’aigool villages for the reasons above given does 
not fall within the ruling of Forester v. The Secretary 
of State fur India, but is governed by the principles 
laid down in The Secretary of State in Council 
V. Katnnchee Lioye Sahnba, The East India Company v. 
Syed Ally, and in other cases in which the same principle 
is affirmed.” 


In regard to another class of cases, reference may be 
made to the case of Moodelcy v. The East India Company,** 
in which Lord Kenyon said : ” I admit that no suit will lie 
in this court against a sovereign power for anything done 
in that capacity, but 1 do not think the Last India Company 
is within the rule. They have rights as a sovereign power; 
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they have also duties as individuals. If they enter into 
bonds in India, the sums secured may be recovered here: 
so in this case as a private company they have entered into 
a private contract, to which they must be liable. Here is 
a prima facie ground of action: the company has put other 
persons in the way of doing the plaintiffs an injury ” In 
6)heo Lall\. Shark M'lhomed,'' the suit wasfor the po<session 
of certain land purchased from the Government after its 
confiscation on rebellion, and their Lordships of the Privy 
Council in overruling the contention as to the want of juris- 
diction, said : “ The meaning of an act of state is something 
which appertains to the functions of Government. Sup- 
pose, for instance, any question had arisen with regard to 
the propriety of confiscating the rebel’s property, that would 
have been an act of state. Probably the determination of 
the Government to sell that confiscated property might also 
be treated as an act of state, but in the sale the Govern- 
ment was exactly in the situation of an individual selling his 
property by auction.” T'he Calcutta Supreme Court held 
the same in Peninsular O.S.N Co. v. The Secretaryof State 
in Council,"" and Sir Barnes Peacock, C. J., in delivering the 
judgment of the Court, said : ‘*111 determining the liability 

of the East India (’ompauy to be sued in any case, the 
general principle applicable to sovereigns and states, and 
the reasoning deduced from the maxim of the blnglish Law 
that the king can do no wrong would have no force. We 
concur entirely in the opinion expressed by Chief Justice 
Grey in the case of The Bank of Bengal v. The East India 
Company,"" that the fact of the Company’s having been in- 
vested with powers, usoally called sovereign powers did 
not constitute them sovereigns. This is clear from 
the recital in the 5;lrd George 111. C. lo5, by which the 
territories then in the po>session and under the Government 
of the East India Company, with the revenues thereof, were 
vested in them for a further terra, without prejudice to the 
undoubted sovereignty of the Crown in and over the same, 
or to any claim of the said Company *^0 any rights, franchises 
or immunities. . . . We are of opinion that the East 

India Company were not sovereigns, and, therefore, could 
not claim all the exemption of a sovereign; and that 
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they were not the public servants of Government, and, thoro- 
fore, did not fall under the principle of the cases wi»li regard 
to the liabilities of such persons, but they were a company to 
whom sovereign powers were deleaut»d,' and who traded on 
their own account and for their own betu'lit, and were engaged 
in transactions partly for the purposes of Government, and 
partly on tlieir own account, which, without any delegation of 
sovereign rights, might bo carried on by private individuals. 
There is a great and clear distinction between acts done in 
the exercise of what are usually termed sovereign powers, n::d 
acts done in the conduct of undertakings which might bo 
carried on by private individuals without having such powers 
delegated to them . * . . Wherc^ an act is done, or a 
contract is entered into, in the exercise of powers usually 
called sovereign powers by wliich wo moan, powers which 
cannot be lawfully exercised except by a sovc'reign, or private 
individual delegated by a sovereign to exercise them, no 
action will lie/* 


The principle of this decision was carried further the 
other way in Noldii OJnuidt^r Ihift v. 77/tf Sreretary of State 
for in which Garth, U. J., said : “ The persons wlioare 

said to liavcbeen guilty of the acts and ‘default of which he 
(plaintiff) complains, are the ofBcers employed iu that 
departra(‘nt (»f the tiovornment service which relates to the 
imposition and collection of the excise duties. The ground 
of the complaint is that these officers Iiave been guilty of 
various breaches of duty in not fulfilling obligations to the 
plaintiff which they w(?re hound to fulfil in that capacity, 
Now it is impossible to doubt for a moment that the laws 
which are made in this or aiiy other country for tho taxation 
of the subject by th(^ imposition of customs and duties, arc 
laws which can only be tmidcj or eTiforce*d in the exorcise of 
sovereign powers properly so called ; and these sales, at which 
the plaintiff contends that he purchased the rights on which 
he claims, omy constitute a portion of the machinery and 
arrangement by which the imposition and collection of the 
excise duties are regulated in this country. His claim is 
therefore clearly one of those which cannot be enforced 
against the Government of India *’ The actual decision of the 
Supreme Court was distinguished by tho Chief Justice on the 
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ground that in that case the negligence complained of was 
an act done by their (the Government’s) servants in carrying on 
the ordinary business of shipbuilders (unconnected altogether 
with the exercise of sovereign powers), and which any firm 
or individual might have carried on for the same purposes.’* 

The Madras High Court has taken a different view of 
an act of state for the purposes of the immunity of the East 
India Company from the jurisdiction of the Courts. In the 
SecretdT'U oj State for Iridid v. Hari Bhavjeef Sir Charles 
Turner in delivering the judgment of the Madras High Court 
after referring to the decision of the (Calcutta Supremo 
Court and to the distinction made in that case between 


acts done in the exercise of powers usually termed sovereign, 
and acts done in the conduct of undertakings which might 
be carried on l)y persons who enjoyed no delegated powers 
of sovereignty, said, “ The Court held that exemption 
from suit could not be claimed in i-espect of the latter 
class of acts and expn^ssod no opinion that all acts of 
the former class would enjoy such immunity, and in Nobin 
Chunder Dey's case it has betm ruled that the liability of 
the Government or of its officers to Miit is restricted to acts of 


the latter class. It appears to us that this position cannot 
be maintained, and that the decided cases show that in the 
class of acts whicli are competent to tlie Guveriiment and not 
to any private* person, a distinction taken is between those 
which lie outside the province of municipal law and those 
which fall within that law, and that it is of the former only 
that in this country the Municipal Courts in British India 
cannot take cognizance. Acts done bv the Government in 
the exercise of the sovereign powers of making peace and war 
and of concluding treaties obviously do not fall within the 
province of municipal law, and although in the administration 
of domes tic affairs the Government ordinarily exercises powers 
which are regulated by that law, yet there are cases in which 
the supreme necessity of providing for the public safety 
compels the Government to acts which do not pretend to 
justify themselves by any canon of municipal law. For the 
exercise of these powers the Government, though irresponsible 
to the courts is not wholly without responsibility. Under 
the < Constitution of ringland it is more or less responsible to 
Parliament through the responsible ministers of the Crown. 
Acts thus done in the exercise of sovereign powers but 
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which do not profess to be justified by municipal law are „ 
we understand to be the acts of State of which Municipal 
Courts are not authorized to take cognizance 


nii- 


Tho 

Tanjore case is an authority for the position that where the 
act which is the ground of complaint is an act which 
professes to be done under the sanction of municipal law 
and in the exercise of powers conferred by that law, the cir- 
cmnstance that it is an act done by the sovereign power or 
by the deputy of that power does not oust the jurisdiction of 
the Civil Courts. That the parties to the act then in ques- 
tion could claim such protection as was afforded by the status 
of sovereignty was not disputed, and tlie que>tion on which 
the decision turned was whether the act uff'ecteil to justify itself 
on grounds of municipal law, or vvhetlier it was in whole or in 
part a possession taken by the Crown undercolor oflogal title, 
and in the latter case, the Coimnittee deterniined that the 
defence of absence of jurisdiction had no foundation. . . * 

If tlie decision (i'Vrf.s/cr v. Secretanj o/'Slafr) on which the 
Govei’junent relii's is correct, then i( was obviously unneces- 
sary for the L’rivy Council in Forester's case to liave itnptired 
into the title of the Begum, for tlie rc'suniption of lier jagir 
was an act w'hich could, uuder no circumstances, have boon 
legally done by a private ])erson — it was an aiit of tlu' Govern- 
ment (lone in the exorcise of administrative! powers, but 
because it professed to be done under tlie sanction of 
municipal law it was e^xaminable by the Municipal Courts. 
Tlie cases we have cited ajipoar to us to afforcl a sullicieiitly 
clear indication of the sense in which the term ‘act of state’ 
is to be understood in the rule wliich restricts the juris- 
diction of Civil Courts. In the case Indore us, the demand 
of which the respondents complained was levied by the 
Collector acting as he believed under the aiilhority of muni- 
cipal law.” 


This decision was followed by a Full Bench of the same 
High Court ill Vijaffd Kay<(oa v. Secretat if of StaU for ladid^^ 
in which Kernan, J., said that in that case the cliaracter of 
the act in respect of which relief apiinst the Secretary of 
State might be maintained was considon^d, and after referring 
to all the authorities^ it was held that the Bast India Com- 
pjiuy were liable for negligence or misconduct of its offic<*r8 ^ 
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in oases in which the severe^ would not have been 
liable on a petition of right* and it is pointed out that the 
Gompany were liable to suits in the Court of the Sovereign, 
and that they also submitted to the jurisdiction of their own 
Courts. It was held in that case that where an act complain* 
ed of is professedly done under the sanction of municipal 
law, and in the exercise of power conferred by that law, the 
&ot that it is done by the sovereign power, and is not an act 
which could possibly be done by a private individual, does not 
oust the jurisdiction of the Civil Courts.” 

This view is to some extent borne out also by the provisions 
of several Acts specially passed by the Indian Legislature for 
exempting from the jurisdiction of Civil Courts various acts of 
executive and revenue officers done in the discharge of the work 
of the administration. Several instances of such general 
exemption have been mentioned in the above Chapter . A very 
notable instance of it is contained in Act IX ot 1859 relating 
to the claims to property seized as forfeited." The exemption 
in some cases extends only to certain courts or classes of courts. 
Thus Sec. 32 of the Bombay Civil Courts Act, as amended 
by Sec. 15 of the Bombay Revenue Jurisdiction Act, 1876, 

g rovides that “no Subordinate Judge or Court of Small 
buses shall receive or register a suit in which the Government 
or any officer of Government in his official capacity is a party, 
but in every such case, such judge or court shall refer the 
plaintiff to the District Judge, in whose court alone, subject to 
the provisions of Sec. 19, sucli suit shall be instituted.” 


a SiH^, IHainl 20of flu* Act provide: “Whenever any property Hhall have attache<l or 
Heiitxl without either conviction or an adjudication of forfeiture by any officer of Government. 

projK'rty ft)rfeitc<l or liable to Ih* forfeitctl to Government for an offence for which, upon 
conviction, the projwrty of the offender would be forfeited, the validity of such attachment 
tir nciiurc Hhall not Ik* callt^l in qucHtion by any Court or other authority in any Buit or 
|>roccoding, uiiIohh the offender or alle|reil offender Hhall* within one year after the Hcicurc* 
of bin propi'rty, havt^ Hurn'ndenxl himtH'lf for trial, and uptm trial liciore a competent Court 
shall have been nr shall be a(X]uitted of the offtmee. and nhall prove to the Hatisfaetion of 
the Court tliat ho did not OHcapo or keep out of the wav for the pur}KKio of evading justice. 
Nothing in thin motion nhall extend to pcinonH entitfcrl to (uinlon upon Her Majenty's 
proelaiimtion, publinhed in the Kaetra^rdinary, dated the Ist of Novcm* 

ber 18^8, or to any peraon who, having Huirendered himself within the |x*riod of one year 
nfier the Heifun* of btn pPO|)CTty. shall be diHcharged by onler of Government without a 
pioBceution. . . Nothing in this Act shall be hold to affect the right of parties not charged 
with ttnj offence for which, upon oonvictiou* the property of the offender is forfeited in 
itispect of any property attached or setced as forfeited or liable to be forfeited to Government ; 
provided that no suit brought by any imrty in resjiect of such propt»rty shall be entertained 
it be instituttHl within the period of one year from the tUio of the attachment or 
of the pro|K?rty to which the «iuit relates.*' 
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168, As a general rule, courts of every State have 

c»™h.v.j.rirfM» oi“; “’"■.■'I- IT°°‘ 

■' - m the State at the time of the institution 

of the suit, whether their presence is 
temporary or permanent. This jurisdic- 
tion in the case of temporarily present 
foreigners is recognized by all the writers 
on International Law/ as well as by the Courts.^ In Pea- 
body V. Hamilton,* both the parties were aliens, but the 
Massachusetts Supreme Court held, that a personal action of 
a transitory nature might be maintained, if the defendant be 
personally served with process, although the service be made 
on board of a foreign vessel liefore its mooring at the wharf. 
The same view has been taken in Alley v. Caspari/’ in which 
Peters, C. J., said — “ The true interpretation of the principle 
is, that when an alien or non-resident is personally present in 
any place in the State, however temporarily or transiently in 
such place, whether abiding, visiting, or travelling at the 
time, a process duly served upon him will confer complete 
jurisdiction over his person in our Courts.” And this jurisdic* 
tion may be exercised, even though the defendant’s property 
is beyond the reach of the Court,' or the subject-matter of the 
action occurred in another Slate.” The Civil Procedure Code 
contemplates the service of a summons on a defendant outside 
British India, but it does not contain any provisions as to the 
cases in which a suit can lie against foreigners, and the Courts 
can take cognizance of such cases only when allowed by the 
general principles of International Law. There is a class of 
persons, however, who tliough actually within a State, are, 
in contemplation of law, not so within it as to be subject to the 
jurisdiction of its Courts, lieeause their presence is as that of the 
representatives of some other sovereignty. On this principle, 
it has sometimes even been held, that ambassadors and other 
public ministers and consuls and vice-consuls of foreign nations, 
whether served with process or not, may, at any time, even 
after appearance in court and a trial upon the merits, avoid a 
judgment against them, by showing their official capacity.* 
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; ; Some nations, indeed, entirely refuse to take cog- 
nizance of controversies between foreigners, remitting them, 
especially as to matters originating in foreign countries, for 
redress to the tribunals of their own or of the defendant’s 
country. Thus in France, with few exceptions, the tribu- 
nals do not take cognizance of controversies Between foreigners 
respecting personal rights and interests.**’ But this is a result 
of their special ideas of ])olicy and convenience, and not required 
by International law. In England and America, as well us in 
India, suits are maintuinabie, and constantly maintained, 
between foreigners, when either of tliem is within the territory 
of the State in which the suit is brought.” Mr. Pigott lays it 
down as a general rule, that “a judgment pronounced against 
a defendant resident in the State at the time of service of'the 


writ is good, and will in virtue of tlie general theory, be en- 
forced by tlie Courts of another country, when the proj)er 
procedure for bringing it before them is pul in motion. 
Similarly, Ibett, J., iu Jackson v. SpHtall'^ said : “ That the 
superior Courts of England ilid not decline jurisdiction iu the 

case of any transitory eaohe of action, wltether hetween British 
« • 

subjects or forci^iiei>, r('>itlent at lioiiiu or abroatl, or whether 
any or every fact neei’ssary to be provecl in order to establish 
eitlior the })laintitrs or the dcfeiidaiit’s case arose at home or 
abroad. Tliough every lact ro-^e abroad, and the dispute 
was betw(‘eii fbreijriiers, yet tin* Courts, we apprehend, would 
clearly enlertaiii and determine the cause, if iu its nature 
transitory, and if the jirocess of the Court had been brought 
to bear agaiiust the defemlair by service of a writ on him when 
present in England/* This pro|)0!5ition is important, “ because 
the converse e(|ually true, that with the cessation of residence 
or the absence from the territory, Comes a cessation of this 
necessity for o bedience to the writ ol summons, ev^en in the 
case of sahjeet^ of the couiilr> As a necessary consequence 
of this rule, if it stood alone, a subject-debtor, would, by leaving 
the counli V before the in>titution of a suit, be able to evade 
llie jurisdiction of the courts: and when out of the kingdom 
could not be brought before its courts even for debts contracted 
there. A person after contr.icting a debt during temporary 
residence in a country would, by leaving it l)efore a writ could 
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be served upon him, be completely free; and commercial debts, 
contracted without even this temporary residence, could not by 
any means be adjusted L7 the tribunals of either country.'' 
To remedy this inconvenience, a jurisdiction is generally 
assumed even over persons residing or present in another state 
and this assumed jurisdiction being accepted by all nations 
has become a part of international law, though there is no 
unanimity as to its extent or to the cases in which it may be 
applied. Mr. Pigott believes'*' — “ that absent subjects may 
in all cases be cited; and in some countries this rule is extended 
so as to include absent though domiciled aliens.*' In England, 
Order XI, Rule 1 (c), provides that a writ of summons may be 
permitted to be served outside the jurisdiction when “any relief 
is sought against any person domiciled or ordinarily resident 
witbiii the jurisdiction.” In Don^ias v. Forrest^'^ Best, C. J., 
said — “ A natural-born subject of any country, quitting that 
country, but leaving property under the protection of its 
laws, even during bis absence, owes obedience to ihos^ 
laws, particularly when those laws enforce a moral oblige* 
tioij.” Blackburn, J., in Schihshi/ v. Wesfenholz,^" md: “If 
the defendants bad been at the time of the judgment subjects 
of the country wliose jufiginont is sought to be enforced against 
them, we think that its laws would have bound them. 
Again, if the defendants had been at the time when the 
suit was commenced resident in the country, so an to have the 
benelit of its laws protecting them, or, as it is sometimes 
expressed, owing temporary allegiance to that country, we 
think that its laws would have bound them.” 

This rule admits of a still further extension in regard to 
foreign sharelioblers in incorporated companies in the state. 
Thus in Ba/iA of Australasia v. Hardings it was held that 
the members resident in England of a company formed for the 
purpose of carrying on business iii a place out of England 
would be bound iii respect of the transactions of that ccunpany 
by the law of tlie country in which the business is carried on. 
The question in that case was as to the liability of a share- 
holder iu an action on a judgment obtained in the colony against 
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the chairman or principal officer, who under the Colonial Act 
waa liable instead of all the members. The defence was that 
the defendant was not resident in the colony, and had no notice 
or knowledge of the proceedings, but it was overruled, and 
Cresswellt J,, said : The defendant was a member of a com* 
pany who must be taken to have been a consenting party 
to the passing of the Colonial Act. He must therefore, be 
regarded as having agreed that suits upon contracts entered 
into by the Company might be brought against the chairman, 
and that the chairman should, for all purposes represent him 
in such actions.” This decision was followed in Copin v. 
Adamton*'* in which Kelly, C. 13., said : "I apprehend that 
it IS now established by the law of this country that one who 
becomes a shareholder in a foreign company, and therefore and 
thereby a member of that company — such company existing 
in a foreign country, and subject in all things to the law of 
thatcountry*— himself becomes subject to the law of that country, 
and to the articles or constitutions of that company construed 
and interpreted according to the laws of that country in all things 
and as to all matters and all questions existing or arising in re* 
lation to or connected with the acts and aSairs and the rights 
and liabilities of such company and its members severally and 
collectively, aud if that company, by the law of the country in 
which it exists, or by the articles of its constitution, is subject 
to the jurisdiction of a particular court within thatcountry, 
so also is each shareholder or member subject to its jurisdiction 
in all cases in relation to or connected with such company.” 
Amphlett, B., further said : “ A man may contract with others 
that bis rights shall be determined nut only by foreign law, bat 
by a foreign tribunal, and thus by reason of his contract, and 
not of any allegiance absolute or qualified, would become bound 
by that tribuiiars decision.” The decision iu the case was 
affirmed on appeal.*' 


159. Mr. Pigott says that tlie true rule as to persons 
Courts csnaot so^uire outside the jurisdiction is : ** That a State 

jurisdiction o*er for- has Aliscretioii vested in it to declare in 
•igMTs not preasnt ia what Cases absent defendants whether 
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its Courts; that all States iiavinc that 
vesteil iit them, all other States 
will recognize the due exercise of it, and enforce a judgment 
delivered in accordance with it, even thonoh it be against one 
of their own subjects. This rule cunHicts with the maxim 
Actor sequitur forum reit but that maxim can no longer be 
said to exist in its integrity, for every country has introduced 
exceptions to it.”*“ In Bikrama Singh v. Bir Singh,'" 
Plowden, J., likewise said — “ There iscertainly, so far asl can 
ascertain, no rule of international jurisprudence univer«allv 
recognized that a Municipal Court is absolutely incompetent, 
to exercise jurisdiction over a non-resident foreigner, and 
it is certain that in many, if not in most, countries, the 
Municipal law authorizes the exorcise of jurisdiction in such 
cases by its own courts, subject, generally speaking, to the 
condition that notice actual or constructive he given to the 
absent defendant. For instance, the Code of Civil Procedure 


expressly enacts in Sec. 10 that no person shall, hv reason of 
his descent or place of birth, be in any civil proceedings exempt 
from the jurisdiction of any of the courts, and in Sec* 89 
provides for service of summons outside the jurisdiction, while 
Sec. 17 authorizes the court to take cognizance of certain suits 
when the cause of action has arisen within the jurisdiction.” 
It appears to be generally agreed upori, however, that even the 
personal service of a summons on a non-resident foreigner de- 
fendant at his foreign domicile can create no jurisdiction, so as 
to render the judgment enforceable in the courts of any other 
State. Mr. Black says — “ It is sometimes attempted to obtain 
jurisdiction of a non-resident foreigroT hy the personal service 
of process upon him at his domicile, fliis, however, is 
admitted on all sides to be inffectual. It can have iiq greater 
force or virtue than a purely constructive service.’*^’ It has 
been held in several cases that a personal judgment which a 
Court may render against one who is not a citizen of the State, 
nor served with process within its borders, no matter what the 
mode of service, ig void, because the court has no jurisdiction 
over his person;^* No sovereignty can extend its powers 
beyond its own territorial limits to subject either jicrsons or 
property to its judicial decisions. Every exercise of authority 
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of this sort, beyond this limit, isanallity. ... A. citizen of one 
state or country cannot be compelled to go into another state 
or country to litigate a civil action by means of process served 
in bis own state or country. And a judgment obtained upon 
such service, where no appearance is made by the person so 
served, can impose no personal liability which will be recognized 
beyond the state in which the action originated.”** The 
courts of a state,” said Mr. J ustice Story, in Picquet v. iStnore,*® 
*' however general may be their jurisdiction, are necessarily 
confined to the territorial limits of the State. Their process cannot 
be executed beyond those limits; and any attempt to act upon 
persons or things beyond them would be deemed a usurpation 
of foreign sovereignty not justified or acknowledged by the law 
of nations.” 

In De Melt v. De Meli,** Bradley J., said : — “ A party 
whose domicile is in a country is subject to its laws; and juris- 
diction of his person, as well as of the subject-matter, may be 
acquired by the Court by means of substituted service in the 
manner provi<led, if provision for such purpose is made by its 
laws, although the party sought to be charged by an action 
brought against him is then absent from the country, and 
cannot be personally served with process within But a 

Court has no extra-territorial jurisdiction, and a person not 
domiciled in the state or country cannot be charged in pertonam 
by adjiidicHtion there, unless he is personally served with notice 
or process within it, or voluntarily submits himself to the 
jurisdiction of its Court by appearing in some manner in the 
action or proceeding sought to be instituted against him.” ^ 
In Jones v. Jones'’' Andrews, J., said : “ It must be conceded 
at the outset that the service of the citation upon the defendant 
here, who at the time was a resident and citizen of New York, 
owing no allegiance to the State of Texas, was utterly void and 
ineffectual as a means of giving the courts of Texas jurisdic- 
tion of the defendant. The processes of Courts run only 
within the jurisdiction which issues them. 'I'hey cannot be 
served without the jurisdiction, and Courts of one state cannot 
acquire jurisdiction over the citizens of another state, under 
statutes which authorize a substituted service, or whicli provide 

m How. ill «> Hunt . Hunt. 36 Am. Rtp. 

un '41 N. F.. R, 754. Hunilr.v,t. Baker, 4.1 Hun. 678, 
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for actual service of notice without the jurisdiction so as to 
authorize a judgment in personam against the party proceeded 
against* This question has recently been considered in several 
rases in this State, with a fulness of argument and illustration 
which leaves nothing to be said, and it is sufficient to refer 
to the decisions : Kerr v. Hoffman v. Hoffman 

Hunt V. Hunt People v. Baker O'Dta v. 

It cannot be doubted, therefore, that the Texas Court did not 
acquire jurisdiction of the defendant in the action bv 
the service of the citation here, or that, if the defendant 
had remained silent, taking no notice of the proceeding, 
no valid judgment could have been rendered against him,’* 
Incidental observations, apparently, to the contrary may be met 
with in some cases,* but they have no reference to foreigners 
in other countries, but either to persons subject to or domiciled 
in the country itself and casually staying in other countries, 
or to persons subject to or domiciled in other countries 
and casually staying in the country itself. This distinction 
as to the mode of serving process has application to those 
classes of persons ; as while jurisdiction may be acquired over the 
former even by a constructive service, personal service of the 
summons is considered necessary to give jurisdiction over the 
latter. This distinction is justified on the ground, that in the 
former case the defendant hturig subject to and botind by the 
laws of the country is considered bound by any constructive 
service of the suinmonsautliorized by those laws.^" Foreigners, 
however, are not bound by those laws except while present in 
the State, and it is contended that the courts of other coun- 
tries, and especially of the country of which they are subjects 
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and in which they are domiciled, will not give effect to judg- 
ments against them unless they received an actual notice in 
proper time to Ue able to defend the suit. When in any 
country in accordance with its laws, a summons is served 
constructively by posting at the door of the court or any 
other public place, “ there is no pretence to say that such 
modes of proceeding can confer any legitimate jurisdiction over 
foreigners who are non-residents, and do not appear to answer 
the suit, whether they have notice of the suit or not. The 
effects of all such proceedings are purely local, and elsewhere 
they will be held to be mere nullities.^'”’ 

A 


Dr. Bigelow speaking of the rule of the American Courts, 
gay8'*« — “If, tho defendant is a citizen or resident of the state 
of the /brum, be will be bound liy tlie laws of that state con- 
cerning the mode of acquiring jurisdiction over him; if not, 
jurisdiction can be obtained over him, so as to make the judg- 
ment available for any purpo.<ie other than the appropriation 
of properly of his actually levied upon, only by personal service 
of process upon him within the state of the forum^ lawfully 
made, or by his voluntary and general appearance.” It has 
often been held that a judgment can have the conclusive effect 
of a judgment iw only if the process is personally 

serv^ upon the defendant, while he is within the jurisdiction 
of the sovt»reiontv under which the court acts/^ for no 
sovereign has the right to issue such notice to the citizen of‘ 
another state or country, and thereby draw the party from his 
own proper foruui od tliam extimere. ' ' A decree in personam 
merely can only he su|»|iorted, against a person who is not a 
citizen or resident of the state in which it is rendered, hv 
actual service u|)()n him within its jurisdiction, and construc- 
tive service by publication in a newspaper is not sufficient. 
The courts of the j^tate might perhap.s feel bound to give effect 

to the w»rvice made as directed bv its statutes. But no court 

• 

deriving its iiuthoritv from miother i Government will recognize 
a merely constructive serviiu* as bringing the person within the 
|iirisdicti<>n of tlie court. The Supreme Court of Vermont 
laid down in a case — “ I liat to the t‘Xtent that the judgment 
WHS satisfied by the propel ty attached, the proceeding would bar 
a recovery in this action. To that e.xtent the judgment there 
is available here in ludialf the defendants, the same as a 
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payment would be. That is, that jndiruient is conclusive be- 
tween the parties as to the property of' tlie defendants there 
attached and appropriated to its satisfaction, bur beyond that, 
and as a judgment in personam, we think it is a inillily. The 
court, having no jurisdiction of the defendants had no power 
to adjudge as ai^ainst them upon the amount of rhe plaintift*s 
claim, no power to pass upon the tlefimdants’ |)ers()nal rights 
and obligations; therefore a judgment in form against them, 
as an incident of tlie proceeding agaiu'^t the properly attached, 
could not operate as a merger of the original ehiim.’*' ' 


160, The presence in a country of a person’s property 

o - does not confer on tlit‘ courts of that 

rresence of a non-resi- ..... , 

dent fompner*s pm- country |uri.s(Iict ion over that person. 

pertj in a couiitrv h)r. Story observes,''* that the presence of 

does* not ^ivi* its pio|)erty within a <*oiiutry does not make 

Courts juribdicliou owner giMUMally a subject of the 

over iiun. . *■ 

sovereign (d that country ; and that 

whether the property attached iu a coiuitry is tangible or debts 
due by persons rhtjre to uuu-resideiit persim.s, for all the pur- 
poses of the suit, its existence within the territory constitutes 
a just ground ol proceeding to enforce iln^ ligh!^ of the plain- 
tirf to the extent of sulfpclmg such propei ly t-i* exeeiition upon 
the judgment. But if llie deleiidaiit has never appeared and 
contested tlie suit, it is to be treated to all inients and purpose.s 
as a mere proceeding in rem, and ikU as ptosonally binding 
oil the party as a judgment in pcr.sonant ; or, in other words, 
it only binds the propcuiy seized (;r attached in the suit, 
lo the t‘.\tent thereof, and is in no just, mmim? a decree <>»* judg- 
ment binding upon him beyond that pr<»perty.^'“' In otli<»r 
countries it is uniformly so treated, and is justly considered as 
having no extra-territorial force or t.hligalion. '^ Dr. Bigelow in 
his notes in the eighth edition' ’ of Story’s (Joiitlict of J-hIWh 
says — “ If jiiristiictiun was obtained against a non-resident by 
attachment of his property only, the judgment rendered llicreoii 
will have no extra-territorial efleet lurther than to hind the jiro- 
perty attached and diposed of."’ Indeed the judgment is of no 
further avail even iu the State in which it was rendered. No 
general execution can be issued for any balance unpaid after the 
attached property is exhausted, and no suit can be main- 
tained on the judgment in the same or any other Court.'’'" 
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Similarly Dr. Herman says/’^^ — Wherea party is within 
a territory, he may justly be subjected to its process and bound 
personally by the judgment pronounced on such process 
against him. Where he is not within such territory, and is 
not pers(jnally subject to its laws, if on account of his supposed 
or actual proporfy being within the territory, process by the 
local laws may, l>y attachment, go to compel his appearance, 
and for his default to ajipear, judgment may he pronounced 
against him. Such judgment niust, upon general principles, 
be deetned only to liiml him to the extent ol such property, 
and cannot have the t tb eu of a conclusive judgment in perso- 
nam, for the ])lairi r(*aM)ii that, except so far as the property is 
concerned, it is a jiidgtneiii coram //rm It has been 

repeatedly held by tlie American courts, tliat the jurisdiction 
of the courts of a country over a non-resident foreigner’s pro- 
perty within its limits authorizing its seizure and sale according 
to its laws,"" and even its attachmeTit bv the said courts,'* will 
not give them jurisdiction over that foreigner, and a judgment 
rendered against him will be (dlectiial only as a judgment 
in rem^ acting upon such property as he may have within the 
jurisdiction. Tin* Courts <»f the country in which the pro- 
perly is situate tnay ^lli)jeet it ii> the payment of debts, but 
nave no powrr eouelude the owner’s elaim thereto bv a judg- 
ment not in rrm, and not foiimled on voluntary apj^earance.'" 
Chief Justiri* Parsons in liisarlf v. Bri(j(fs^'^ said: “ It may 
he remarked that a debtor, living in Massacli assets, may have 
goods, ertects, nr credits u\ New !fam[)shire, where the creditor 
lives. The rmlitor there may lawfully attach these, pursuant 
to the laws <»f that State, in the hamls of the hailirt, factor, 
trustee, or garnislu'e of Ids de’ntor, and on recovering judgment, 
those good'^, etVeets and credits may lawfully he applied to 
satisfy the itidgmeiO. If, however, those goods, efl’ects, and 
credits are iii'^uHieieui to 'satisfy the judgment, and the creditor 
should sm* an aetion on that judgment in this State to 
obuiin satisfaction, he must fidl; liecaust* the defendant wa> 
not personally arnenahle to the juris<liction of the Court 
rendering the judgment. Atid if the defendant, after the 
service of tlu^ pn»cess of foreign attach ment, should either in 
person havt* gone into the Stale of New Hampshire, or con- 
stituted an attorney to ilefentl the ^idl, as to protect his 
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goods, effects, or credits from the effect of the attachment, he 
would not thereby have given the court jurisdiction of his 
person ; since this jurisdiction must result froni the service of 
the foreign attachment. It would he unreasonable to oblige 
any man living in one State, and having effects in another 
State, to make himself ameiiahle to the (^urts of the last 
State, that he might defend his |)ro|)ertv there attached.” 
The United States Supreme Court in Hall v. Lannhfr'' 
even held that “ in a suit against a partnership, it one partner 
is not within the jurisdiction (»f the (>ourt, and is not served 
with process, and does not voluntarily appear and answer to 
the suit by himself or his attorney, the judgnumt against the 
partnership cannot be enforced against him out of tlie local 
jurisdiction, even though by the lex loci a service on the j)artner 
resident within tlie jurisdiction is sufficient to authorize a 
judgment against all the partners.” Mr. Freeman says: “ If 
a partnership is doing bu^ine^s in a staU* or country of which 
some of its members are non-residemt^. tlien? no doubt that 
upon service of process upon tlie resident diTtmdants, a judg- 
ment may he entered whicli will bind them personally and be 
enforceable against tlie partnership assets found within the 
jurisdiction of the Court. ' ” " 

The same view has been finally taken in England also.”" 
Mr. Pigolt says that the ruU» of territorial jurisdiction “ in no- 
wise over-rides nor form»i auv extension of the rule of residen- 

* 

tial jurisdiction, and the owners of property therefore are not 
on account of the property amenable in any suit instituted 
against them by residents ; although, if the suit, once begun 
against them when temporarily resident, terminate adverselv, 
this property will be taken in execution.” '' lilackburn, J., 
in Schih$hy v. said : — “ We doubt very much 

whether the possession ol iiroperty locally situated in the 
country and protectiMl by its laws mak»‘s the possessor bound ; 
it should rather seem that whilst every tribunal may very 
))roperly execute process against the property within its juris- 
diction, existence of such Iiroperty, wliieli may he very small, 
aflord> no sufficient ground for imposing on the foreign owner 
of that property a duty or obligation tu fulfil the judgment.” 
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In Nallatambi Mudaliar v. Ponitusami^^^ Sir Charles Turner, 
C. J., and Muttusarni Ayyar, J., said that they could find 
“ no principle for holding; that the mere p(;ssc>sion of property 
fn the foreit^u country would, by reason of the protection en- 
joyed, confer on the courts of that country jurisdiction over a 
ioiei^ner, neither domiciled nor resident therein^ in respect of 
matters unconnected with the property/^ 


IGl. For the competency of the jurisdiction of a court, it 

Personal disqualiliru further necessary that there should be 
tion of subjective personal jurisdiction also, that 

tile individual jndj>;e presiding over the 
court should not be personally disqualified from trying tlie suitor 
other civil proceeding a> the case may be. The disqualifica- 
tion of the jiulgi* in n'gard to the cognizance of the suits in 
which, or in the result of which, he has any personal interest is 
often held to divest the court of its jurisdiction over the said 
suits. Tliis diH|uaIificati()n is expressly piovided for by the 
lA'gislaturo in ivgaril to some of the Provinces in British India. 
Thus the Bengal, Xorlh-We.steru Provinces, ami Assam 
(^avil (Quirts A(*t, 1S87, broadly i iiacts ■ that the presiding 
officer of a t’ivil (amrl >ball not try any suit or other proceed- 
ing to which he \< a |>.irty or in vvliicb he is personally inter- 
ested. 'fheie ar(* similar provisions in the Madras Ci\il 
Courts Act, ’ and the Ondh t'ivil ("onrts Act al^o.^^ The 
principle, ho^^evt*r, i'- of a general a|»plieation, and in force 
even in countries wluue it has iiul been emliodicd in anv 
legislative eiiaelimuit. 

Nemo fli'ht t vss( judex in propria causn^ was a familiar 
maxim among the Ibunaus. “ It is against reason, ' >ays 
Littleton, ‘‘that if wrong Im done to any man, lie 

thereof vhniild be bi> own .linlge. It was enacted in 

as early a- tin reign of Henry \ I, that a .Insticc 
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of the Peace exercising his office in his own case should be 
punished. A member of Town Council who has taken 
part in the resolution for prosecuting *»ny one cannot sit over 
him injustice, and in case of hie sitting, the conviction will be 
void,”® even if he does not really take any part in the pro- 
ceedings until the other Justices ili terniine on the convic- 
tion.”' In Q* V. JuBticcs of Great Yarmouthy^^'^ the chair- 
man of the Magistrates, who was himself an a])pellant in 
one of the cases for hearing, took i)ari in the decision of all 
the cases except his own, and the Court lield that he, being 
a litigant in a matter similar to the otlier matters before 
the Court, \vas dis(|ualified from acting as a Justice in 
those other matters also, and tliat the orders passed on them 
were void. Field, J., in his decision in the case said: ** It is 
not enough that the concliision arrived at was right, and that 
it has been arrived at on right princi[)les, for i‘very person 
having a personal intert*st in any litigation or having a direct or 
indirect motive for desiring a particular d(‘cisioii to be come to 
should abstain from |)uttiiig himsidf in such a position as that, 
unconsciously to himselt, a bias due to the admiaistratioii of 

justice inight take possession of hi.-^ mind Had 

this been a mattcu*, such, for instance, as an assault, or wmie- 
thing having no common ground with the otluT cases, the 
fact that the iMavor was going to conduct such a case would 
have had no bearing on the deci>io!i.s in the other cases. Here, 
however, tlierc was a common feature in all the cases, riaintdy, 
that to arrive at t!ic rateahlt! value in each of the six cases the 
same elements of value had to be considered, for these houses 
were all in the occupation of the owners.’’ 

It lia< Ikvii repeatt‘dlv held that ally peeuniary interest, 
liow’^ever >mall, in the sul)je<*t-iiialtrr is •sufficient to create 
the dis4|ualiticatinii. I’lie interest must however be real, 
and the mere possibility of bias in favor of one of the parties 
does not ipso facto avimi the J»idge’s decision. In Q, v. 
the Corporation of B. were the owikms of water-works, and 
were empowered by statute to take the water of (Certain streams 
without the mill-owners’ ])errnission, on obtaining a certain 
certificate of Justices, who granted the .vaim* notwitlistaudiiig an 
objection from the owners. Two of the Justices were trustees 
of certain institutions that had lent money to the Corporation 
on bonds charging the corporate fund* Neither of the Justices 
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could by any possibility have any pecuniary interest in those 
bonds, but the .security of their cestuis que trust would indirect- 
ly produce that effect, as increasing the value of the water- 
works, and this interest was considered to be nut sufficient to 
disqualify their acting in the granting of the certificate. The 
interest to disqualify must be direct and certam, and not merely 
remote or contingent. Blackburn, J., in delivering the judg- 
ment of the Queen’s Bench Division said : “ If by any pos- 
sibility these gentlemen, though mere trustees, could have 
been liable to costs or to any oilier pecuniary loss or gain, in 
consequence of their being so, we should have the question 
different from what it is; for that might be held an interest. 
But the only way in which the facts could affect their impar- 
tiality, would be that th<!y might have a tendenev to favor 
those for xthom they were trustees, and that is an objection not 
in the nature of interest, Imt of a challenge to the favor. 
Wherever there is a real likelihood that the judge would, from 
kindred or anv other cause, have a bias in favor of one of the 
parties, it would he very wrong in him to act.” In Q. v. 
Manchester S. and L, R. ' there was, at the time of the 
summoning of ajnry and the taking of an inquisition before 
the sherifl as to tl\e amount of compeiiMition payable for land 
taken hy a Kailway Company, an exectitory agreement not yet 
carried out, hy which that Company would ultimately become 
amalgamated with another lUilway Company, and the sheriff 
was a share-holder in the latter Comjfany, his interest was 
held not to disqnalily him. In (?. v. Fnrrant*^ it was 
admitted that if a Magistrate had sueli a substantial interest 
other than pecuniary in the subject-matter of the litigation as 
to make it likely that he will have a bias, he would be disqua- 
lified, hut it wa< iudd tliat the mere fact of his being a witness 
in the cause did not necessarily disqualify him. In Serjeant \\ 
Dale"^' it WHS actually laid down that if a Magistrate had any 
legal interest in the deeision of a ease, lie would be disc|ualified 
from trying it, no matter liow small that interest might be ; 
Mellor and liUsli, JJ., pointing out that “the law in 


laving down ihi- ^tiiet rule liad regard, not so much perhaps 
to (he motive which miglit he siip|Ki>cHi to lna> the Judge, as 
to the ^UMX'ptilMlitie^ ol the liUgaiit partie>.’ This \la^ quoted 
with approval in this couiiirv in iiirish Chnuder (ihose w The 

in which Trevelyan and Rampini. JJ,, said : 
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‘‘ In this case it is clear that the District Magistrate from first 
to last was the prosecutor. He initiated and directed the 
whole proceedings. He may also, we think, he said to have 
been personally intereste<l in thenu for the word ‘ personally ’ 
in Sec. 555 does not, we think, mean merely •privately in- 
terested * or * interested as a private individual,’ hut includes 
such an interest us the District Magistrate must in this case 
have had in the conviction ot the accused (see the case of In rv 
Htii Lall Rorf' ). Secondly, theMagistrate in the passage from 
his judgment, which has been read, and in other passag*es - for 
instance, in tliose in which he describes the locality in which 
the unlawful assembly took place — has tlescrihcd matter wliich 
came under his own ohiJervation. lie thendorc has embodied 
in liis judgment matters which, if relevant, should have been 
deposed to by liim on oath in the wit ness- box. Now, it is 
clear, that* no Magistral!; can try a case in wliieli he is himself 
a witness. The rule laid down in Empress v. DafincUi/^ and 
may otlier rulings, is that a Magist rate cannut himself he a 
witness in a casein whicdi he is tlu* sole judgt; of law and 
fact. The Magistrate in a letter whi(;li has been read to us 
states that he only witnessed the facts dcpos<*d to l)y the wit- 
nesses from a distance, and it has been said that his evideiute 
could not have materially affected the result of the case. But 
this appears to us to he immaterial. The accused are entitled 
to have nothing stated against them in tin* judgment which 
was not stated on oath in their [^resenee, and w Inch they had 
no opportunity ol testing by cross-examination and of rel>utting 
(see the case of In re. Hufftt Ghunder Paul^^' ) 

The same general principle is recognized and acted upon 
in the American courts also. Thus Air. llavves, in his work 
on the jurisdiction of courts says: — “ A judge who is a stcxrk- 
holder in a corporation is an interested party in a suit by the 
corporation. The smallest pecuniary itiUuest dis(|Uttlifie8 the 
person who is to act in the decision of the cause; there can and 
ought to be no infringement or relaxatic)n of the rule. VVlierea 
case is of such a nature as to make it necessary in its course or 
final issue, for the trier to pass upon his own implicated rights 
or interests, the rule attaches and unseats him. The only 
exception known to this broad and general rule exists where 
there may be a necessity that tlie person so interested should 
act iu order to prevent a failure in the administration of 
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juetice.**®^ Similarly, Mr. Freeman says: — “ It is a maxim of 
every country that no man should be judge in his own cause.®*’’ 
The learned wisdom of enlightened nations, and the unlettered 
ideas of ruder societies, are in full accordance upon this 
point, and wherever tribunals of justice have existed, all men 
have agreed that a Judge shall never have tlie power to decide 
where he is himself a party. In England it has always been 
held that, however comprehensive may be ilie terms by which 
jurisdiction is conferred upon a judge, the power to decide his 
own cause is always a tacit e.vception to the authority of his 
office. Such 1 conceive to be the law of this State.”'-*' These 
principles extend to all the cases in which the judge has an 
interest, though minute, or indirect, as where one of the parties 
is a corporation of which the judge is one of the stock- holders.®" 
Thus an order of ap|)ointtnent of an administrator by a judge 
havinir a claim a>iaiust the estate has been held to be void.®® 


In Wcb&ter v. Counfij of WashirKjion^^''^^ \\ was Ijeld, how- 
ever, that an ownershi|i ol certain lan(l.< contiiruous to the line 
of a proposed county highway, whicli may aflect or enhance the 
value of sucli lands, is not such an interest as legally precludes 
the owner from acting as a ineniher of the Board of County 
OomniisHioners upon a petition signed liy liimsell and others 
for estahlishinii; llic road. It has t‘ven Ikmmi Sr»id, sometimes, 
that the interest to serve as dis(|nalificatiun must be a pecu- 
niary or proprietary interest a relation by which, as debtor or 
creditor, or heir or legatee, or olh(*^\vi^e, the judge will gain 
or lose somelhiim hv the result ol the iiroceedings, in eontra- 
distinction to an interest of fcidiiit; or sympathy or bias that 
would disqualify a juror.’ Ami in Forevtvii v. Toxen of Met’ 
riofinri,* a judge of a County I'ourt was held not to be dis- 
qualified to aict u|)t»n an application to annex territory to a 
Municipal CorjHiration by reason of being a resident of the 
Crirporation, and havinu voted for or agaiiisl the annexation. 
In Ihxvvtnu's cr/se, ’a judge was held mu to be (lis4|nalifiod to sit 
in the trial of a case instituted by persons composing a committee 
of a (\>r|>oratioii l»v reason of tlic tact that he was an honorary 
memlKT of the Corporation. In some ol the States it is 
expressly enacttnl, however, that a Judge shall not try a cause 
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in which he would be excluded from being a juror by reason 
of interest, consanguinity, or affinity to either of the* p>irties 
and oil the ground of such an enactment it was contended in 
Savls V. Freeman^^ that Judge Broom was disqualified. The 
contention was overruled however, and Hani‘y, J., said: — <*Tlie 

interest meant by the statute property interest 

We do not think, if an issue (»f fac t in tl:(‘ mandamim proeeed- 
ing could have been sent to a Jury for trial, that one of tlie 
signers of tin* jictition would have been rendered ineoinpetent 
as a Juror on the ground of interest hy the mere fact of larnig 
siieli sioiifT. ' Wlhue, however, a town in u liicdi a Justice resided 
was summoiual before liim as tnislee, his interest as one of the 
inhabitants of the town was Indd to maki‘ his action in taking 
a reeoonizanee void.’ 

Even relationship willi either of the parties to a suit is 
considered a sufficient interest for disipialificatioii Iroiii acting 
as a Judge; and there are statutory provisions to tinit effect 
in most of tlu* Stales ol flu* Union. Evtui in tin* ahseiu'c of 
such provisions, (l(*ei^ions by Jutlges r(‘lati‘(l to the partii s have 
been held void in a uuniher of Stat<“^.' Where tln^ record 
showed Tiiere i’iduiioii>hi the ('aliforniji Supteine OonrI held 
the decision to he void.' In Jlorton v. Howard^'^ the Judge 
was a neph(‘\v hv marriage* to tlie plaintiff, and a statute 
expre>'^lv |)rovidt‘d that no Judge (!an sir as such in any 
caiiM* in which he was u party, or in which lie is interested, 
or ill which lie would beexcliuled from lM*ing a jiimr hy reason 
oi consanguinity or aflinity either of the parlies,**’ and tin* 
Mi(diigan Supreme (aunt Indd that the judgnnml of the Court 
was totally void. Cliarnplin, ('. J., in deli vering the jinigmoni 
of the Court, said : “ J his statute, inarnhitory in its terms, 
voices the universal sMitiriieiU of mankind (*X(dinling Judges 
from sitting in cases where they are parties or an* intt*reste(l. . . 
No jndgi* can sit in his i»wii caii^e, Slnmld In* do so, a 
ileeree lendeieil l»\ liim in his own favor would he utt(‘rlv 
void. If he cannot sit, his seat, in a judicial sense, is vacant, 
and his acts aie without judicial sanction. 'Idn* inhibition of 
the statute is the same wlicn* In: is rehiled to a party fn a cause, 
and tlie re-iilt is the same. I he aiitliorilies are niirrierons and 
neariv nnilorm, which fiold that a judgirnuit or decree rendcF(‘d 
liv a Judge, contrarv to a statute like ours, is voirl, and mav 
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attacked collaterally : Foot v. Morgan^^ Oakley v, Aspin-^ 
wallf''^ Estate of White ; ' ' Chambers v. Hodges ; ** Fech/ieimer v. 
Washington ; ^ ’ Hall v. Thayer In re Rycrs;^'* In re Dodge^ 
etc.^ Mfg. Co Peninsula r Ry. Co* v. Howard ? Stockwtll v. 
Toums/iip Board Shannon v. Smith ' West v. Wheeler . 

It is urged that the remedy of the defeiida*‘ts' \^as hy appeal^and 
to have raiisi^d and conte 5 .ted the que.stion of the validity of the 
dec?r(H.‘ in t he Apptdlate flouit. But th(‘ decrtx* in the Court 
helovv was tnken upon the matter of tin* hill as Confessed for 
want of aii apjn ur nice. The defeiidant** i*onld not be presum- 
ed to know tliat a (h'enn* could he eiitertid Hoaiu-^t them hv a 
Judge disvpndified on tin* oiduiid o| kin-hip or affinity. And a^ 
ihe record does not di-^closi^ tin* l.ict, it is not (piite clear hovv the 
i|ne*^iion )uhl 1 m* j iiM*d np«m tin* ree )!•(! upon .ipp(*al. Hut 
tin* olrjoeiiofi reaehe- hnlher than the men- nights of par ties to 
the suit. It involve'* the administ ratitui of jnslict* before 
nnpr*ejndie(‘(l and impartial trihnnals, whos.* jiidirdal acts tfie 
pnhlic afi* interested ill plaeing nlmve th • plane 0101*1(101*^01 or 
n'jiroacli. II a decree ol‘ an inl(*rior f'oort oiav ht* sustained 
h(*(!anse an appeal will li**, what shall be done when a dt*cree 
of a Coiiit of la-t report pa>' • I and eni« iiMl hv Judge- int«*r’- 
c>t<*d or related t * the jiartf' - It eaunoi be e' 0 re«;ted h\ 
appt'al. I'In* statute applit*- to all Jml^e- and to all Coiii't-, 
and r^’iider- their aet^ roraot non fudiOf , In Pt'ntnsnlar Hn. 
Co. //mru/v/,‘ It \M\r^ -aid : - ‘‘It i> not a matter vf di^ere- 
lion with the Jndoe 'ir other p' t-on acting in a jndieial eapa<'it\ , 
nor Is it lt‘fi to in- own -ens- ^1 propiietv or ilt*eenc\ , hni 
the principle torlnd^ luni ii* aei in -neli I’apaeitv at all when he 
is iliu- intere-li*d, or when h nnu [io--ihl\ he siihp*ete»l to tin* 
lompliition. His |M) vers ait- ahsointelv -uhjt*er to this lirnila- 
lion,’ Vno in Sfockirel' \. fituHsbip Btmrd,^ it wassutl 
Th** immediate rigtits *»l tin litigant*i are not the oiilv ohjeets 
ofthernh*. A sdiiinl pnbli • jadicy, \\hi<*li is iuiert‘.sted in 
preserving everv tiil»nnal uniminted hy lav\ li’om discredii, 
iniperion-lv demands it'* \ inee/’ 

The N ew Ytrrk Courts «*vfn hold a judgment void wlieie 
the Jiidgt* Is rehited lo the real party in intt resi, although not 
toany partv of record, ’ In Kugland, hov\ t*\ er. a judgnuMit h\ 
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d Judge having an interest, is held to be not void, hut only 
erroneous atid voidable. Thus in Phillips v. Ei/reS^ it was 
said: — “Asa rule the judgment of an iriten^sted Judge is 
voidable, and liable to be set aside by (uohibition, error, or 
appeal, as the case may be ; but it is not al)solntely void ; and 
persons acting luub r the authority of such a judgment before 
it is set aside by competent antbority would not be liable to 
be treated as tn^spassers.” This has b(*eii ap|>roved in the 
recent case of Fowler v. Brooks^ '' by the New Ha!n|)slure 
Supreme Court. In Diuifs w ft rand Junction (^onal a 

decree proiiouneed bv an ini**n‘ste(l .ludge was again held to 
be?nerely voi<lahIe and not \'oid. In Ko(jer '' Fran/din the 
AIal)Hma Snprene Court has Indd tin* <.inie. It a|>pears tliat 
g(Oieiall\ \N berr the dis(pialifieation is a roiilt of common 
law, a judgment bv a Judge so dis((ualitit‘d i** In*ld to be void- 
able onlv, but wh *re tin* rlisqualification lias been forinallx 
enacted, tin* judgnienf is held void.*' J'bis distinction has, 
however, been repudiatcal in a nMmiM*i of i‘ases. • ' Mr. \ ariflei t 
also maintains that, snob (l(*eisir)n^ are always onlv voidable 
arnl nev(*r vidd, and ci^ndeinning tin* distiie*fi»ui, sciys: “No 
reason lias ever been assigned lor tliis distinction i'be mandate 
of the <‘omriioii law isju^t a^ imperative t<» tin* Courts as tlie 
mandate of tin* *itat ute. Why a diflereiit con>e<pienee .‘jlionld 
How from a disregard f)l tin* one than Iroin a disn*gaid of flic 
otfier, it is <lilbt*ult to di'-cover.’ ' It noticeable, however, that 
there is no **tatutorv provision eoneerning tin* dis(|ualilicHtion 
ii» Indiana, and ^till a d(a•|^i()n l)\ an iniere^jed .linige has beefi 
field to Im* void then*. The i|ne>^tion Ine* not received an 
antboritati ve exjire^sion ofoiiinion in this country, but may be 
expected to recadve a '•irnilar treatment when it arises for 
fs^'ttlerneijt. 


102. On a rimilar principle, a .linlge is not compeletil to 
i try a suit, in which be acted as counstd 

JuUije to try a ra-^e prior to the trial, in Lngland, .tudges 

111 which he itivariablv decline to take any part in 

the decision of a case in which they 

were counsel when at the bar.^’ In 
Texas and some other of the United States, it is expressly 
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enacted that no judge shall sit when he shall have been 
counsel in the case/’ and judgments by Judges in cases in 
which tliey liave acted as counsel are usually held void. Thus 
in Wigand v. Dejon^e^^^ a decree ufa surrogate in New York 
in a matter wherein lie had been counsel, was held void. The 
Texas Supreme Court has in the recent case of Abram v. State^^ 
held ev(*n a trial before such a Judj^e to be altoo-eiher void. 
The same court had hold the judgment void even when 
i»iven in another suit brouglit for ditlerent relief on the same 
cause of action by the o[)posite party. The Indiana Supreme 
Court also took the same view in Chicago and AHantic Ry. 
Co. v, Summers^^^ hut in that case it appears that the Judge 
was “still acting as the attorney for the plaintiff, and not other- 
wise,’* at the time he rendered judgment. 

Mr. Vanfleet maintains— “ that in all such cases the Judge 
is a de facto offioet and that his decisions are not void.”^^*^ The 
courts also have sotnetimes held them not to be void. Thus 
in Iowa, there is a statutory provision similar to that in Texas, 
and non obstante the Judge’s action was there held not to be 
void.’'* In Maine a statute required Justices to be dis- 
interested, and in hovering v. Lnmsony^'^ a discharge of a poor 
debtor by a Justice who had acted as his counsel in the matter 
was held to be not void. The decision by the Texas Court 
in Chambers v, Hodges^ is nut against that view, as there the 
Judge had not only been counsel but was to receive half the 
judgment as his fee. Even die Texas Court held in King v. 

k, I'lir vu w I" (njt tiiiwav'l wi»!i loni* m u kvh'd! ihMw »»}' AnitTcian Law 
*** vvluu'uft^l 1 rlcnMic»‘ » • I hr lU'risixii ill Ahraut Stott it i*. ; — ‘‘That 
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\ uiii/ni«‘nt p Milrp-l h\ ii /fr ft/rto .lu'l^'r i*% a jij<l/niriii . Hr may Ik* a mrr*' Uf*urpfi. 
atl'l IirVrj havr Um li f.r* Ir I t . i t ll«* > lull » 1< iMlT a.- ilr N 111 po'.scshl. til . »!' I hr 

imdri r.*l-u i»t i In* r. •u'.iuii -‘f ilir •"talr. In'. )'.ii|„'im*tiT*' uir vwli.i , ai)(| 

HP* valid rn thr pliiui jiiuiiiil til l! thr 'ji **af *•'•1 injiiiy imnHfiit ‘.unoix atnl rvrn f** 
(N*r«M*n*« imt U* hi'Uii/ht l>\ •IrrlaiuipT thrin i >n |>r*‘ri'*«» ly i hr sani' 

<1 irinirird l»\ ;i .1 n tu'r v\ in • may U* < 1 1*.. [tial din • t.* ju tin* jijirll- 

i'Ulur rjiM*. n a ni(li.Mjiriit »it a Ju.|>,rr df facto, and ••ii'j’lii *-• U* U}»hr!ti tii ♦ vrry roHalrtal 
n •‘hull third j»rt.'i*iiH kii uv >>ht‘!h»*! hv had Ih'i'ii ih' 'ini'.*-' .ti thr < i-.**. 
nr ndulr*'! \\tthni j t *hihdr i dr'^rpn*- t** .u»r ft f lit- i>i uitrU't- '' u tin uutroi,] iit 

ihv Kuit, fi nthrrvv,..** subji*!*! tf m>iur r- uist ,l at a uial ^ta!nt *1% d.*- lUaidi'ai riu Hat if 
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rtlhei tui appi'al ui i*l ri n»r. fr in a dn\K-i j»r'H'tK-l!nj i * t ,* •i^.idr ujivl annul it 
iind t‘!iji»in th * '«arv‘t*x*.tul party frmu r^t^•ut^lJ^ It —thru •:! ilir lu i^* >bvu»Ute principli'r. 
it oo^hi t«»»*laud ‘. and u i** a wild vlrrani to }*ny tlmt it i*. nirrr nulhi v. and e.vacll? the 
MUiie an thou,;h there luid been no Jud^ and no trial." 
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5ap/>,*'’ that “ where the .Imlge Imcl been counsel lor other 
plaintiffs in another cause against defeiulcuit arisiiin out of the 
same transaction, he was not dis({ualiiie(l on that ground.” 

163. This principle does not extend to distpialify a 

A Judiie is not d.s- fro.n tryin- a suit to which ^he 

(joverainent that appointed him “ Judue, 
and supervises hi.-« work a« sucli, is a party.” 
This Wits laiil d\m\) and t*X|)lained in 
Bikrnmn Simjh v. Bir Siyigh,^^ by PIow- 
deri, J., wild, in an elaborate judi>*in(Mit, said,^- — “ In inanv 
States tin* courts are constituted, and the .Iml^es appointed by 
the ruling; power, ainl wherever this is the practice, there fnust 
be a pos'iibility that in a contest in (Jourt Ikuwccii the. ruling 
power anti a private Irnlividual, tlie Judge will have? 
a leaning towards llie case pres oitv'd for tlie ruling power. 
This possiliility is p<‘rhaps greater when the oppfinent of tlie 
ruling power is an alien. In many of tlie Knidarf^ry States in 
India, the State is virtually tlu‘ |{iiling Child*, I>v whatever title 
he is (le^dguated, and frequently the Ruling Chief not only 
(!onstitutes tin- courts of the State and appoints the Jtidges, 
but person illy exerci'^es judicial functions as a court of last 
resort, and also as a itourt of general control. Further, 
the Ruling Chief sometimes acts a representative of 
the Suite in soiihj of if.^ extiirnal relations, and exercises, person- 
ally, functions which, in rnore complete communities, are not 
discharged hy tlie Sovereign in person. It appears that in the 
State of Faridkot tlie custom is that process issued for service 
in foreign territory is issued underlhe hand of the Raja himself. 
What occurred in the present instance seems to be this : The 
Raja of Faridkot had two claims t > make against a former ser- 
vant of the State, claims which were undoubtedly cognizable 
in some form out^id^ the State, hut which, as he was advised, 
and as we have held, rightly advised, were also legally cogniz- 
able by the civil courts of his own territory. There was one 
court in the State of civil jurisdiction unlimited in respect of 
the value or amount of the suits iiistiiutc*d, and this was presid- 
ed over by an officer styled * Deputy Ganga Parshad,' He 
was absent at the time when the suits of the Raja against Bir 
Singh were ready to be filed.' The Raja, therefore, adopted a 
course which he was advised wa*^ legal, that is, he, by sf>ecial 
commission, empowered Gauliar Singh, another judicial officer, 
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lo try these suits. The cornmission reserved power to Deputy 
Granga Pershad to deal with the suits, in the event of his return 

to the State; but also gave full power to Gauhar Singh 

Nor do 1 tliink it can be said that there is any indication of bad 
faith in the stdection of Gauhar Singh as the officer to preside 
ill the Special Court, fie was an old judicial officer of the 
State, and apparently the natural person to select, as one of the 
next, if not the next injudicial rank to the absent Deputy. It 
does not appear, that the Raja took part in the deci'iions of 
the j'uils or interfered with their trial by Gauhar Singh. The 
pan he took in respect of the is<»ue of process was purely Ibnnal. 
Nor has tiierc been any exercise of appellate jurisdiction by the 
Raja. If there Imtl been, the circumstance would no doubt he most 
material. N< xl in regard to Gauhar Singh, 1 dt» not think it 
can rightly he held, tliat he was disijualified by interest from 
trying suits. He had no direct interest in the subject- 

matter. We are virtually asked, in the absence of any particular 
disqualifying interest, to affirm the proposition that no servant 
of a State can be qualified to act judicially in a matter in which 
rile State is a party. That is a length to which I am certainl\ 
not (ircjiared to go in the ahsenee of all authority, and in the 
\ii?w of the judieiul system and praetiin* of this and otlier civi. 
lised countries. The parallel htUween the Slate of Faridkoi 
ami these other Stales i> of course not perfect, but the difference 
I*' not Mieh a> to warrant u,^ in holding that no Judge of a 
.Nalivi* Slate in Imlia can he ri*gardeil as competent to try a 
Miil !•» wliieli the Huler of the Stute is u party. ’ Similarly 
Prizelle, J., in deliveiing judgment in Jnfic.s v. Za/iru MaU' 
.said;--‘‘ In the present ease tlie plaintiff’ is not the Raja, but 
a seiuuil of tlie Slate, and Nlthough the* Raja may he personally 
interested in the case, so was the Faridkoi Raja in the other 
ease, and this faet does not invalidate a judgment pronounced 
by one of lii^ tribunals, iiowever much that tribunal may be 
suh^ervieni to liim, or make tlie judgment one opposed to 
natural justice so as not to fm in o goo<l cause of action in 
a British Court It is not a o '*m| plea thai tiu* Raja hifii«»elf 
WH» tlie viituol phtiijtijff\ tliat ;he riHirt did a^ lit* tuld u, in 
the Hbs<‘iiee of proof tliat he did any thing to infltieuce its 
decision, or that tin* judgment was for anv other reason cjutrary 
to natural justice.’* 
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CHAPTER VIl. 


Existen(^e of Jurisdiction. 


Uoncurrence of juris* 


164. A decision to he res judicata must have been 

passed by a court having; jurisdictiun nut 
.. only over the suit in wliich It was passed 

diction over the suits. c. vn 

hut also over the subsetjuent suit in 
which it. is pleaded as a res fudicn/a. The eoinpetency of the 
jurisdiction retjiiiied over the* siihsetjueiii suit has liowcv<‘r to 
he determined witli refenuiee to the facts at the tiiin* of the 
institution of tin* forn)(*r suit. This was held hy tlie (\d(*utta 
(lioh Court in (/opl ^ath v. lihwftrnt Pershad^^ in which Mit- 
tt‘r and Norris, JJ., said : •* If the fyoui t whi(‘h trit^d tin* first 
suit was coiuf»(*tent to try tlie suhstMuuMit suit il‘ then hroufrht, 
the decision of ^uch court would he coiiclusivt* under Sec. Id, 
although on a suhsetjuent date, by a rise in the value of .such 
properly (the properly in suit) or from any other cause, the 
said (’ourt c< used to he the [irop'r Court, so far as pecuniary 
jurisdiction is concerned, to tak(M*oorii/.ance of a suit relating; to 
that pro[)erty.'' This deci>ion was follow <*(1 in Hnyhuiuith v. 
Issue ijnindrr^' in which Sir Richard (larfh, C, J., in deliver- 
ing the judgment of a Division Bench, after evpressinn; concur- 
rence with the piinciph*** of that d<x*ision, said “ I'hen* is no 
doubt that the (aiurt in wliich this suit is liroiight, and that 
in which the fornier suit wa-^ brought, are fJourts of difiereni 
jurisdictioes ; luit at the same time the ('ourt in which 
the former suit was brought was the* *>nly r’onrt at that time 
competent to try suit^ oj’ that kincj, and il this very suit 
had been brought at that time, the Deputy Collector’s 
('ourt would have been the only Court competent to try 
it.'* The same was iield in Kuuji Amina v. Raman Menon^‘ 
where a change of law affecting tin* jurisdiction wan effecteil 
while the former suit was pendiug, and Sir Arthur Collins, C. 
J., and Wilkinson, J., ^aid that “the words ‘competent to try 
8uch subsequent suit/ must U* held to refer in the jurisdiction 
of the Court at the time when the suit was heard and 
determineil.” 


I. L K. XlCAi. ivt 



m rOMPKTKHrT OF .f URIPOirTTOK INVOLVPy rTNAl.TTY f*F DKClfiTON. [S, 165 


165 - A very Rtrict view has sometimes been taken of the 

competency of jurisdiction required over the 

rompetency of juriH two suits for tlie purposes of res judicata. 
diction " involvrs Thus the Bombay High Court held in Bhola- 
finslity of denwon. Adesafiy^ ‘ that the Words, ‘competent 

to try such subsequent suit* in Sec. 13 , meant 
r,ompetent to try the suit or issue on account of its nature with 
conclusive effect, since otherwise the higher jijri*idiction provid- 
ed hv the Code would he excluded by the lower. Mr. Justice 
West, in delivering the judgment of the Cotnt, said : “ 'I'he 
(juesli(»n is, whether the tenancy held by the plaintiff is or is not 

sul)ject to enhancement of tlie rent paid by him 

'I’he earlier decision was in a cause of less than Rs. 500 in 
amount, and (or this reason a special orsecf)nd appeal made by 
the plaintiff was dismissed as not cognizable by this Court. 
Tlie present suit is for more than Hs. 500, and it is urged that 
the former decision on the right to enlianct‘ liaviiig Ixni giv*oi 
hv a (\>urt competent to try tlie presi ntsnit (by t)ie *i{nne Court, 
in fact, that has tried th<‘ prc'icnt suit.) and ou point directly 
and substantially in issue, liinds the partin'* nid the Court 
ami everv Court as to tin* legal relation :liu< established ifi 
all Intnre caM'S l)(*tw’(‘en tin* same litigaiiis. 1 In District 
Court was, no dnubf, eompt'tt'iit to deal with the * ^nhs(MjUent 
suit,* in this instamas luit it (H)uld not give aKnal una|)pealable 
^lcci^ion in the sun. Tlie District Couit could not, therefore, trv 
the Second suit with the satm jurixliction as the first — i'hnnder 
Coomar Mvfidul v. Naiuui Khauum, But, from tin* point of 
view suggested f»r the n spondent, fh<» (leei>ion in the first suit 
ol a particular point would, in the second suit, be binding on 
tbe |):irties in this Court, thoueli bad it (lofii), •! in tl»e 

se<*ond suit its<*ll it would not be binding. ( 'onseqnentiv, tlie 
(l(*teriniuation of the point in llie miu of '•mailer value would, 
ou account of its very smallue'i'i, acquirt* a eom l isive import- 
unee that it would mU have had if the amount had lieeii laiger. 
In the latter ease tlie High (\)urt must have entertained the 
stHJ'Unl ap|K*al against the earlier decision. 'IMn* insignificain’r* 
of the amount |»revented this; and now it i^ '^aid that the de- 
cision, wliieh WHS statutahlv beneath the rognizan<‘t* <d tin* 
High i'oun, hinds the High Court in n more ifnporraiit ea^^. 
Sueh a rt"odt manifestly oppoMal to reaMUi, ainl e omot, wi* 
think, haxa* been nilend«*d hy the l.,egi-latiir*'. Ibir, if the 
prior judgment in a case nui petty tt>r ap|»e;d is ni>t to bind the 
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High Court, neither can it bind the SulKirdinate Courts whose 
judgments are subject to appeal to the Higli Court. And this 
must be so equally in a case which on account of its small 
valuation is not subject to appeal as in one subject to appeal to 
tlie High Court, since it is impossible that the prior decision 
should or should not be res judicata for the lower courts 

merely according to the admissibility, or not, of a further 

appeal to tlic High t'ourt. If it were so, wo should sometimes 
have contradictory decisions, each res judicata on the same 
point of jural co!it( atioii. In the continental countries of 
Kuro|)e in which, ji< in India, an appeal is generally admitted 
as a part of tin? regidar civil prociuliiK* — the rule is that no 
matter decided by a lower court, in which an aj>peal is 

excluded, can be re?.s* judicata for any other case, either 

in the same or in anv other court.'’ 'f'liat which has 
been decided incidentally, but for its purpose finally, is 
regarded merely as an exce|)tioiial element ol* the judgment 
in such a case, not as the establishment of a priiiciph* 
which inav extend to otln r eases and other courts, 'fhe deci- 
>ion, in fact, is constrm'd. In ri‘bition to Intuit* eases, as an 
exceptional law or ^'-etion is con^ti ned, — that is, as not admitting 
of anv extension by iiderencc on acctinnt of its admittedly 
special and singidar eliaraeter. A (!omplete recognition of tht* 
same princi|)l(? in the Indian Courts would atford a ready 
solution of many diHieuItit .s ; but, tbongli it has been glancetl 
at on many occasions, it has never tlius far been jirecistdy 
<brmulat(;d either l»v tlic Legislature or hv the courts. In the 

t 

case liefore ns the former decision could not he a|>pealed against 

to the High (bum, ami thus, though the (^oiirt, which gave 

that decision, wa^^ in oin* sense competent to try tiie Huhseqiient 

suit, and did irv ii, yet it was not compct.ent to try the 

subsequent suit with final eff<*ct it had tried the earlier one. 

Though the court was the same phy-'^ically, yet it had not on 

the two ticcasioii'i an identical juriMlictioii. Moreover, for flic 

purpose of establishing a prior d« cLion as res judicata^ we must 

look to the whole series of pO!*silde proceedings up to the 

highest available ordinarv tribunal ; otherwise, as we have seen, 
* • ^ ^ 

the anomaly must arise *'f the higlicsr Court in an important 
case Ixdng bound by a prior deci*‘ioii in the lowest Court in a 
case* too paltry for an appeal.*’ The same appears to have 
l>een held in Bab ji l^anduranj w hhnvdit ' and follow- 
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ing both these decisions, Sir Charles .Sarj^eiit, C.J., and Telang, 
J., held in Govind v. Dhondbarav^ that the decisions in the 
previous suits, which were in the iiiitnie of small cause suits, 
in which there was no right of s(,‘coiid appeal, could not operate 
a 87 ’es judicata in the present suit. 

In the Madras High Court, Mr. Justice Suhramanya lyyar 
has gone ev(m further in thesatne direction. After referring to 
theahove (Mses in Vithlllnga Paihiyaclii v. Vlihil'nign Mudaliy^^' 
he said : — “ They seem to me m ce.'-sai ily to involve the propo- 
sition, that in appealahle cases, a decision to he res judicata must 
have Uovu given in a previous sui: wliieli the parties, according 
to th(* ordinary pro(!edurej weno ntitled to take, as to fact and law, 
ultimately to ilicsatne (or corresjjomrnej:) ap|>ellate tribunal to 
which ihe snl)se(|nenl litigation, wluiein ihe decision is relied 
on as conclusive, could he carried, ll ilie rule thu> (I(*duce(l is 
correct, the first (lelcudant’scontcniion a^ to ns judicata is uiisus- 
tainahh*, as tin* suit in the Snhonlinale iM)iirt was for less than 
Rs. 5,000 and only an appeal upon <|ih‘stit)ns of law lay to the 
High Court ; whereas the piesent claim is for a sum over 
Its, 5,(hJ0, and admits <»( app<* d on ihi* facts als(». . . . 

Concurrt*nce of inrisdiciion must exi-.i not only as to tin* oriiri- 

mil Caitirt, hut al^o as to the ajip' Halt* tribunals and their 

powers in the re-pee(ive ^nit^. I’lj ii tin* nec(‘^^ity for this 

complete concurrence of juri''di(*liou in appeal aUowas distincllv 
present to tin* Privv (’onin’il is clear Irorn tin* oLscrvatioii of 
their Lordships. “ It is trm* ihai tlieic is an appeal Irom the 
Munsifs decision, hut that upon tin* facu would lie to the Dis- 
trict Court, and not l(» tin* High (\)url.’'‘' ll mav he ol)served, 
however, that the <|uesii<m hchnr th • I’rivv (’oiiiicil was (jiiife 
different, and a contrary vit*vv app* us t » have lieen assumed as 
coirect hy Kernau aud Wilkim'-m, J.I., ui Singarachariar w 


in the Punjah Chid (a>urt, Kattigan and Roe, J J,, 
in Mahsum Ah v. Nijaliat/i/iunc "tio.igly disst*nie(l from the 
delusion in 1. I.. R. IX Horn. 7-5, on the ground that** tlie 
Courts have no powi r to ihns im|K»rt the doctrine of con- 
venience intci tlio interpretation ot Acn of the Legislature, 
. . . and it It u (*rt* allowahl • .... we should be 

inclined to hold ihot the RoiiiImv interpretation of Sec. 13 is by 
far l Ik* nnwi inconvenient of the iv.o ; ’ hut that decision has 
been oven uletl l»\ a Full Bench of the Court in Sfiavisdin v. 

u XV ni ) 
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Ohulam Qadiv^^^m which Riwaz, J.. iij (leljverinjy thojudonient 
of the Court s«i(l : — “ Tiie Mtinsif who tried tlie first suit would 
have had jurisdiction to out(‘rtJiin \ho j)re<;eut suit. At the same 
time, he would uot have tri(‘d the soeond suit with the same 
jurisdiction as the first suit, inasmuch a« tlie first was a small cause, 
and one appeal therefore I:iy to tin* Distriei .lud^v, whose deci- 
sion Was final, wln*reasihc|heseiu ^uits;nc laud suits ap|)ealahle 
in the first instance to tin* Divisional dudoo, with a possihle 
further apju'ul to this Court. Utolcr the (‘irc’uaistaucc, 

we think that we should hold, hoth upon pririciph* and upon 
authority, that tiie C»)int decidinu tin* first **uit was not a Court 
of’ jurisdiction conipcteiit t»» tiy the suhsi'cjiicut suits,*' 

In America it has hccu nrcntly !n*l(l hy tht^ New York 
ourt of A|»|i(‘al>“ that tin* hu t that the amount in dispute 
i^ so small that tlu! (h'h'atcd oartv has tio rii^lit ol' appeal does 
not make the jud;iuu*ni an\ tin* eouelu^'ivi*, when the same 
<|uestiou ai‘ise«^ in a snii^cMjUeiit suit tor an amount large enough 
to allow an a|)peal. 

r)n the other hoiid, it sometimi's h(*(*ri Indd that 
the e Mieurreiu*!* of jurisdiction re<jnired 

(•onrMrnnr.. ..t'iu.iMlir- ,,, ullilt has bl-fH 

tiol) rcinnrrd only in , 

ro^rard to hnhjiM'i de^iiiuated t*^s ‘iiiial j iirisdictiorit has re- 

iiifUUT ef Mot. t’< iriir<* un*ielv to the ualtir(‘and the 

N'altie of tin* so hioet -in.it tt r of the suit. 

• * 

1 liu> Sii* Arlhnr t’oHin-, C\ .1., and \\ ilkiiisoii, .1., in Kunji 
Atnm*i V, Haumn, Memtn'' oh-(‘ive<l that the (’ourt of a Suh- 
oidinate ,hidge liavino juiivdiction to fry a suit is not incom- 
petent to fry it, withiti the iiu*aniiig ol Svr, Him|>ly by 
leason of nn iiidep^ udent Uaja heiiio made a party» against 
whom it would of (•ouf'-o l»e heard hy a District Judgt? only, 
and speaking <»f a coin! eompet^’Ut to trv tin* *'Uit within the 
tiu finintr of Sec, I d, thev '-aid : “ Fh w f)i(N have been inter- 
preteil hy their Jjird-'hips of tin* Privy (.'ouucil tomeana court 
enneunmt jurisilii'tion with tin* Court trying the sub- 
unit, w hi ther a- regard*^ the snhjeel-matter of tlie suit 
or the pecuniary limits of its jin isdietion.'* This observation 
was an oAi/er r//c///tw, as the (li*ei«iioii proci^eded on anotlier ground, 
and may be supiiorled as against the l{aj-» on the principle 
that a want of jurisdiction arising from jiersonal privilege may 
be waiv(*d, ainl in regard to tlie dcfeinlaiits in the former suit 
oil the general principle of n:s judicMfff i-vpiained in Sec. 80, 
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coupled with tlie do(;triiie of the partibility of jiidonieiitSy to 
whicli reference will he made in secnu*!. The statement as to 
the view' of their Lordships of the Privv f’ouncil is also not 
borne out by tlie decision in RrKjholffirdial v. Shco Bakth 
Sing/i' ' which is cited as an authority for it. Its correctness 
appears, liow'ever, to lollow* directly the recoLrnition ol foreign 
jud^^nnuits as res Thus in V(f/t(/arll?? liovnrd^^' w 

[dea against a lorei<:n jud^inent that the d(‘fendant u as not a 
trader and «lid not reside within a ceriain district, '‘O as to irive 
the French court, that pronenneed the judoinent, jiiriMliction over 
him, "‘as h<dd to be ha<U on the i^roMnd ihat it was consistent 
with tin* court bavinpj jiiri'^dietien ovio* bi-^ person and the* sub- 
ject rna1t(*r of llu* can've, wbicdi wa^ -*nfhei<‘iit, 'Thi*! (i(»ci‘iion \va> 
cited with approval in lli/trftmtt Sifuj/t \. liir *sV//////,‘ iu wbicb 
the same view wa^ t:ik<‘n ef llie (‘(onpi ie:i(*v of jut isdi(*tion 
o\er the Mil>s('(pn*nt >uit, and Sir M. Flow din said: — “Accord- 
ing to iladard v. it is open ti» th<‘ delendanr to show 

tliul tin* conrt in proijiiniiein^ liie |ii(l‘^nieiit (‘xcteded its 
j^lri^di^*til)n aecni’din^i to tin* law- » d* it- i-wn country. This 

(MU sealTclv mean tlial ever\ nbjrcti'»n to the i iiri'^diclion 
• • ' 

aceordin;j; to sueli la w s. uliieli nii;j^iit ii.i .e b ail inadi* at tlie 
trial, loav be taken in the sulseipieii! -iiit. It would be dif- 
liealt to reeoneile the pioj'O'.it ion tlin- eonMrm*d with other 
decisions ol the faicli-'h <*onrt>'. It prohahly im aiis that tin* 
defendant may show tiiat the eoiirt exceeded its jurisdiction 
acconlinjx to its own laws, inasinm'h a-^ by >m:\\ laws it bad 
not jurisdiction oV(*r the person ol tlie d(*lcmlani or the subject- 
mutter of the suit.’’ 

lu lInhuhUat v. Anrharhhaf^'' it appi^ar^ to liave been 
meed aeaiiist tin* |dea ol rrs judirnta by a loieie;ii judgment, 
that the foreign com t tliat passed tin* jiKlement could not have 
lurisdiclioii over the suhsiipieiil suit in wiiieh the plea was 
laised. Mr. .Iiislice Ihnhvood, in delivering the jndemenr of a 
Division Bench of the ibunbay Hieh Court, said : — “ Mr, 
Field seems to be ol Opinion that, wln*n tin* Code was anicinled 
in 1SS2, this principle was lost sij^ht ol- a Foreign court not 
U*ing within the words * a court of jiiristiiciinii cuinpctcnl to 
try Midi suhseqiieiU suit.’ . . . If the interprelaliou con- 

leiided for were corn el, the dtrision of iio District court would 
oidtnurily Ik* res iudicatn iu auolln r di-tiu*l, inasmuch as the 
jiirisdictiou o| eucii District court is ordinaiily limitt*d to cases 
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arising in the district itself. Such an iuterpretaiion would 
restrict the application of the section in a way wliich could not 
have been intended, and would deprive Explanation VI of 

all meaning, We cannot so construe the 

section as to neutralize the provision contained in Expla- 
nation VI., and to restrict to an inconvenient extent the 
application of the rule laid down in Uiv Puchess of KiH(/$tott\s 

rase We think that the intention of the 

Legislature was merely to give more definite expression 
to that rule, aiul that tht^ w<»rds mean ‘ Court having con- 
eurreiit jurisdiction with the court trying tin* snl»st‘(|nent suit, 
whether as regards the pt'cuniarv limit of its jurisdiction or 
the subject-matter of tlie suit, to try it with conclusive effect.’ 

K’)?. (^uii|)etenev of jurisdiction lias been (h^eined essen- 
tial to the iip|)lieiition ol tlie doetrini* of 

.linl^nuiu hy n iMMirt judicain ^ as it is geiierallv agreeil 

wirhniit inriMiirtioii is .1 . * 1 i 1*11 

“ n|ioii tliat a |U(|o!nent remhoetl hy a 

court not having jnrisdi(!tir>n is void and 

a mere nullit\ ; and the rule aiiplie^ eipially whether the 

judgment is ol a court of general or speeial, of foreign or 

<iomestic juri«*diel ioii, and whether tin* jntlgniont is (|nestiuiied 

directly or collaterally/' Nor is it impoiiant Idr the /trhnfi 

i'ucic iijvalidiiv of tlie jiulginent whctlnn* it is the essential 

jnrisdieiioii or tin* local or pio’sonal tliai is wanting. Mr. 

Ilernian, speaking of tin* jiractiee of tin? American (courts, 

savs : — -“When a (’onrt traii'^cends the limits prescrihed for 

it l»v law, and as-mnes t<» act where il has no jurisdiction, il> 

adjudications will iie utt(?rly void and of no efioct either as an 

e!»lopp»‘l or otherwise. A judgment pronounced hy a tribunal 

having in» autiiority to detennnie the malt<*r in issue is neces 

sarily and iiieurahly void, and may In* shown to he so in any 

collateral or <»tlier jiroce<*dirig in which it isdrawn in (|i;cslion.”*- 

In Wall V. IVn//,‘ VViIliamsJ.> delivering the Judgment of 
the Pennsylvania Supn'uie Court said : — “ If the Court has no 
jurisdiction, it is of no consequence that the proe(*edings have 
heeii (orrnally conducted, fur they are cormn non judice. A 
judgment rendered by a .Justice of the Peace in a caust? over 
which he has no juriMliclioii is void, notwitlistaiidirig serviee 
inay have been regularly made on tin* dc^fendant, and he may 
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have failed to appeal or take a certiorari within the time pre- 
scribed by larv. A judgment rendered in the Court of Quarter 
Sessions, in a proceeding exclusively withiu the jurisdiction of 
the Common Pleas, and vice vrrsa^ is void for want of jurisdic- 
tion in the (Joint rendering the judgment. So although the 
Court may have jurisdiction of the subject-matter, yet if there 
be no service, actual or con^itructive, on the delendant, the 
judgment is void for want of jurisdiction over tlie [ler^on to be 
Hffecb»<l. If such want of jurisfliction appear upon the record, 
it can be tuk(*n advantage of at any tinu* and in any ('ourt 
where the conclu-^ivcfiess ol’ the judgmfnt is the Mihject of 
judicial in(|uirv. Tin? reason for lliis is found in the fact tliat 
the record of tlie judgment bears on its face the jiroof of its 
illegality, and shows iln* want of power in the tribunal to 
render it.” In FrmiluL v. Saifrrfielfl/^ the Delaware Supreme 
(Jourt said : “ W lu're a judgment of a doniestic eonrt of reconI 
of general juriMlietion is void fir want of jurisdiction apparent 
from tlu^ iT'eoril, it is, in legal elfect, no judgment.”’ In legal 
contemplation it ha^ never had lawful existence. IJy it no 
rights ari‘ diverted. I'^rom it no rights can bt olitained. 
Being wortlilos in itself, nil procee<lings founded upon it are 
eijually \vonhle>s. It neitln r bind- nor bais any one. All 
ajts performed under it, ami all elaim> flowing out ol it, are 
Void.”' It cannot be the b;i>is of an exeention or tht‘ Ibnndation 
nf a Valid title to pro])ertv pnreliased at a Mile l lu ieunder. 

(t is unavailing (or any purpo>e. It can b«* taken advan- 
tage of at anv time, ami in anv eourl wlien* it i> otfcied a- a 
eonclusive ailjudiealion between the partits ; for an inspection 
show^ that it is not sueli, because the court had no ])ower, for 
inanifes! waint of JuriMlietioii, to make an ad jndiealiou. Such 
a judgment, when (M>llau*rally draw n in i)ue>tion, may l>e dis- 
regarded and treated as a millily, and need imt lie adjudged to 
l>e such hv a formal and diieet proeei'ding for it- vacation or 
reversid. This iloctriiic lia- h<*cn ree<»giiizcd repeatedly in 
actions of trespass, cjcclnnait, dclu on judgments, and other 
collateral proceedings, wherein such judgnuuits have lieeri 
drawn in tiuestion." ” In EHiott v. I » iinhie, J., said 

that il a court should **aet without authority its judgment 
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and orders are regarded as nullities. They are nut voidalile 
but simply void, and form no bar to a recovery sought, even 
prior to a reversal in opposition to them. They constitute no 
justification, and all persons concerned in exeeutini* snciijndg* 
ments or sentences are considered in law as trespassers.” In 
Bolmes V, Eason,'"' the Tennessee Supreme Court said : “A 
void judgment is, in legal eflect, no jndgiiient. It neither 
binds nor bars any one. All acts performed under it, and all 
claims derived from it, are void. Parties uttem)>tiiig to enforce 
it are trespassers. . . . N<t action is rei|uireil to revoke it; 

it is null in itself. The nullity ought, therefore, to appear on 
its face.” In Hans Nie/sen,'’' Bradley, .1., Bai<l : “ It Is 

firmly established that, i( the eonri which renders a judgment 
has not jurisdiction to render it, either because the proceedings 
or the law under which they are taken, are unconstitutional, 
. . . the judgment is void, and may be (|nestioned colla- 

terally. Mr. N'aiifieet contends “ that any doctrine which 
holds that a decision of a competmit judicial tribunal, and 
espt^cially that of the highest in the land, on a doiibtliil mtint 
of law, is void collaterally, and that all rights or titles foundod 
thereon are void, win never the court of last resort changes its 
rulings for any cause, is not correct on principle; ’’ and ” that a 
right or title foninh'd upon tin; jiidgineiit of any judicial 
tiibunal Ijascd on a donhtfni or debatable «|uestioii of law, is 
not void ; that to hold such a right or title void to the damage 
of innocent holders, is against sound public policy ; that it 
tends to bring the courts int(» merited disrespect.”’" He sug- 
gests as the cnriect principle, that “ when the tribunal has 
power to grant the relief sought in a specified class of cases, the 
granting of that relief in a prohibited case, which is similar to 
the specified case*, or belongs to the same general class, is not 
void. . . . If the court has power t<» render a judgment 

for money on can.ses .soumling in contract only, its judgment 
for money is not void because the cause sounded in tort. That 
is a matter of defense to he brought to the attention of the 
court. The same principle applies where the law prohibits 
certain persons from suing or being sued in that court. As 
the court ha* power to grant the relief sought in all proper 
cases, the granting rd" the same to or against an improper person, 
is merely a wrongful exercise of power and not usnrr)ation.'’” 
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168. Even when a Court has not jurisdiction over the 

Bubjecl-matter of a suit, it may determine 
Judgment void only so j^g of jurisdiction, and as incidental 

of ioriBdiction. ‘hat, may render a judgment for 

^ co8ts.^‘ The Indian Civil Procedure 

Code after providing that the Court shall have [»o«er to give 
and apportion costs of every application and suit, expressly 
adds that “ the fart that the Court has no iiirisdiction to trv 
the cane is no bar to the exercise of such power/* Notwith- 
standing that the Court has not jurisdiction over the suit, tlie 
judgment for costs will not be void. In fact it is a general 
principle, that a judgment in a suit may always be valid to 
the extent of the Court's jurisdiction in the suit. Thus a 
judgment in a suit embracing several causes of action, some of 
which are not within the jurisdiction of the Court, will not be 
void as to the causes that are within the Court’s jurisdiction. ’ 
Mr. Fiwman thus ohserws that “lands and other property 
situali* in another State or country are not within tlie inrisdic- 
tion of the Courts of this State, and cannot he directly affected 
bv their judgments and says : If, however, the Court lias 

jurisdiction of the action and the parties, and is competent to 
give part of the relief granted, its judgment, so far within 
its powers, is valid.”’ 

Tlie High Courts of Calcutta and Allahabad have also 
held that in such cases a decree for money, affecting im- 
tiiovahle property situate uut*»ide the local limits of the 
jurisdiction of the (’ourt passing it, will not be altogether 
void, hut he deemed as a money decree merely . On the 
same principle, the California Supreme Court has held 
that an alternative prayer in a petition to sell land of a de- 
cedent, which the Court has no [lower to grant, does not 
make the order to sell void. ' In the United Slates it has 
sometimes even been held that if a Court gives decree for an 
amount exceeding tlie maximum limit of its jurisdiction, the 
decree is valid up to the amount of that limit, and void only 
fur the excess, though it may be observed that the weight of 
authoritv is elearlv against such a view.*"’ 
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fendants within 
diction. 


169, On the same principle, the want of jurisdiction over 

one or some of the defendants in a suit 
will not render the judgment in that suit 

defendants does not altogether, void as even against 

avoid the judgment the other defendants over whom the 
agamst the other de- Court has had jurisdiction. Judgments 

are often permitted on motion in the 
exercise of a (inasl equitable jurisdiction, 
to be set aside as to one defendant, and to stand as to others, to 
be treated as void in regard to one defendant and valid as 
to the others.^' It lias even been held that a judgment 
if passed against a person not a jiarty to a suit, and against 
another who is a party, is valid against the latti'i*.^* 'Hie same 
appears to have lieen Indd ’xwCrHikshnnk v. ( inrdnr'^* Sheldon 
V, Qiiiftlon WiUiaoin w Chft/f'n?i( Janse/i v. l arniirn;^' 
Karp V. and (udt v. In Tedlte v, 

one of the delendants was dt‘ad at tiui time of tiie rendititm of 
the judgment, and the (leorgia Supreme (!ourt said r “A 
judgment, as being an entire thing, cannot he rt‘vers*^d in part 
and staiul gocal as to the otln*r part, uv he n‘vm’sed as to one 
])arty and remain good against tin* 'flict lllinoisSupreine 

(’onrl has held llu* same intulnn* casi^s also,’** and in the case lust 
cited, the facts of which were similar to those of the above case, 
said that “ the judgment is a unit as to all the defendants, and 
if erroneous as to one*, it is erroneous as to all.*’ I’lic* (‘onlrary 
was held in flail v. Wi/liattts, '* in which case a suit having heen 
brought in Massachusetts on a judgment recovered in Georgia 
against two defendants^ it app(»ared from the recoril that one 
oftlie delendants had not heen summoned, and had not appeared 
in the suit in \vhi(di that judgimmt was passed. Parker, C J., 
in delivering the opinion of the Court, said If it was a 
nullity with respet't to one it was a nullity also as to the 
other d<‘fendant.’' This d(*cision was followed in Wrip^hi v. 
Andrewii^'' in wliieli Gray, C.J., said that if the “ Court 
had no jurisdiction of one defendant, its judgment, being 
entire and unqualiHed, is, in the ahmuicc* of any evidence ol 
the law of Maine upon the subject, void against liolli.*' 

Mr. Herman, after observing that “ t he weight of authority 
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is in accord with the law, as laid down in Hall v. 
admits that : “ Looking at the question from an equitable 
standpoint purely, there is some force in the appellant’s 
contention that a judgment may and ought to be held 
valid as to parties sutnrnoned, and wlio had an opportunity 
to make their defence, even though it raay be void as 

to others against whom no proces.s was issued.” He addsy 
however, tliat “ if it l)e well settled, and such seems to be 
the law, tliat a judginent which is void as to one of 

the dtfcridants is void also as to the other, the plaintiff in 
taking sucli a judgment lias no one to blame but hinisell.** 
This view is, however, not sustained by later authorities. 
Mr. Fn*einan ol)^erves that “ generally the courts following 
the divtum (m Hall v. Williams) have contented themselves 
with citing it as tlieir authority, hut so many of them have 

folh)wed ii, tliaf It wa- at one tiiiu! very doubtful whether it 

was hot ^usiaiiied by the majority of the adjudications upon the 
suhjiMU; ’ hut adds, “ ^hi^ d(»ubt no longer exists, and that the 
decided prcpoiuhu ance of authoi iti(»s maintain that a judgment 
against two or luoro i'^ not void as against those of whom the 
Court had jurisdietiou, though void as against others. Mr. 
Wmlleei, after jiointiiig out that a joint judgment for damages 
against several, soiiu’ of whom have not been served, is not 
held to he void in re>|»ect to those served, in Arkansas, ' 
MisMuiri, Nt*w Jersey, Ohio, ’Oregon,' 'Tennessee,’^' Texas,'’’ 
and Virginia, and liv the Supn rne Court of i\\^ United 
State'i,'’’ though lieUl to he such in some of the other States, 
says: “'fherei^ jurisdietiou over the subject-matter in such 
case>, and file defendant served is before the Court, and if it 
is error to remicr a jiulgineut against him without first dis- 
missing or coutiuuiug as to the dtd'endaut not served, that is a 
mere mistake of praetice; and if the name of his co-defendant 
is ineliuled in the judgment, the record shows that itis nothing, 
and how that eau vitiate anything else it is difficult to deter- 
mine. In Minnesota, where a part onlv of the joint makers 
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of a note were served, the Statute re [iiiied the judgnuuit to l>e 
rendered against all, to be made from the .separate property of 
those served, and the joint property of all; hut in such a case, 
a judgment against those served only, is not void.'*' Sj> it ^vas 
decided in California that a judgment of another Slate against 
the separate property of tliose served and the joint properly of 
all, was not void/’^ 

The same view has been taken bv the Missi)uri 
Supreme Court in the recent case of State v. 
in wliich the plaintiff obtained a judgment on a joint and 
several contract against all promisors, one of whom had died 
before service of pnocess; and the judgment was on an applica> 
tion for review held to he merely irrt‘gular, and not- void 
against the <)ther defendants. Barclay, . 1 ., in delivering the 
judgment of the court, after observing that it did not aflect 
their substantial rights upon the merits, said : 1 'he only basis 
for contending that it did rest on the supposed entirety of 
every judgment at law. There are numerous remarks seattiued 
through our reported cases to the effect timl *^0011 a judgment 
is an entirety, and must stand or fall compactly as to alt parties 
defendant to it ; and some decisions rest squarely upon that 
proposition: Smit/is Afltnr v. Hollins;'''^*' lloskutson v. 
Adkins Covenant^ vie, t-t* v. ( Horcr Pomeroij v. 

hut there are also many final rulings inconsistimt 
with that theory so broadly stated. It has hetm fre<nieiitly 
held that iu a collaterul proceeding the fact that sueh a judg- 
ment is void as to one defendant doe-^ not, of itself, necessarilv 
vitiate it as to others : Lmax v. Clarke ; Wernvche v. Wood ; 


Holton v. Towner Williams v. Hudson " uml in many 
cases where judgments al law have been (|iiestion<Hi on appeal 
or error, the results announced are not in harmony with the 
theory of entirety. Thus in Crispen v. Hannoran^^ ^ though 
it is stated in a general wav that a judgment is an entirety, 
the conclusion reached by this court striking out the name of 
a party erroneously joined as defendant in the circuit court’s 
judgment, and then afBrmiiig the latter, shows a practical 
abandonment of the theory. The .sarni* action had been taken 
by this court previously in Gruchon v. Brown^*‘^ ; and fVril v. 
iSfimmoTW,®’* both cases at law. In the very recent ca.se of 
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Kleiber v. People's R'y Go,^" an action for damages for 
personal injuries, wherein there was a judgment against both de- 
fendants on the circuit, this court in banc, on appeal, affirmed 
the judgment as to one defendant, and reversed it as to the 
other. A similar practice has been followed in other instances: 
Westcott V. Bridwell; HutU v, Missouri R, R. co . La 
Riviere v. La Riviere,’^'’’' Rude v. Mitchell. We apprehend 
that the more recent rulings on this point give l>etter expres- 
sion to the principles that animate our Code of procedure. 
We believe the latter intended to assimilate the treatment of 
judgments at law (when practicable), in the particular under 
consideration, to that which has always been conceded to 
apply to decrees in equity upon appeal : Dickerson v. Chris- 
tnati.”' There may possibly be judgments which, owing to 
the peculiar nature of the proceedings wherein they occur, 
require to be treate<l as entireties. We are not now called 
upon to decide as to that, and it is better to avoid generalizing 
unnecessarily. Keeping in view the case before us, we hold 
that the liability of defendants in a judgment fur the pay- 
ment of money, originating in a joint and several contract, is 
several in nature, and that an irregularity in its rendition, as 
against one defendant, furnishes no sufficient reason to vacate 
tlie judgment, regularly rendered as to the other parties 
defendant therein.” 

In England the writ of summons may now be allowed 
to be served on any person outside the jurisdiction, 
when he is a necessary or proper party to an action properl)' 
brought against soma other person duly served within the 
jurisdiction; and, notwithstanding the expression of a con- 
trary opinion sometimes,''’® it has recently been held that this 
may be allowed in actions of tort also.®^ Mr. Pigott points 
out that this is a great advance on the previous rules, and 
that its effect on English subjects may possibly have to be con- 
sidered at some future date, should it be copied into any of the 
foreign Codes. 

Frizelle, J., in delivering judgment in Jones v. Zakru 
Mai,'' said that “the Divisional Judge Ins found that it (the 
Court) had no jurisdiction, merely because the defendants 
were nut residing at Nahan when the suit commenced, held 
no property there, were not subjects of the State, and never 
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recognised the authority of the Court whicli tried the case, 
to residence, it is alleged in the appeal that at least one of the 
defendants has a permanent residence at Naliaii. This proba* 
bly means defendant No. .’.I, who is only uoiuinally a party, 
and against whom it is douluful whether a suit lay in British 
territory. His residing at Xuiiau would not give jurisdiction 
against defendants Nos. I and 2, who never acquiesced iu the 
institution of the suit, and as to whom no formal permission 
was ever given by the Nahau Court to sue them at Nahan.” 


Jurisdiction over wib- 
ject-iuRtter mustexint 
throughout the pro- 
ceediugtt in the suit* 


170. A Court is deemed to have jurisdiction over a suit 

only if it has jurisdiction over it through- 
out, at the time of its institution as well 
as at that of its disposal.'^’ It appears to 
be generally agreed upon that for tho 
validity of a judgment in a suit, jurisdic- 
tion must so exist over it in regard to its subject-matter. Mr. 
Hawes’’ observes tbat “ if an action is commenced in a Court 
without jniisdietion over the subject-matter, the proceeding is 
void ; nor will the fact that subsequently jurisdiction was by 
law conferred upon the Court over that class of cases cure 
the error.”’* If the demand is beyond tlie jurisdiction of the 
Court but reduced by airiendinent to the limit of the Court's 
jurisdiction before the hearing of tbo evidence, a judgment 
fur that unionnt will not be void, bo also, if the plaint is 
amended, the fresh subject-matter may be beyond the jurisdic- 
tion of the Court. In Chanda v. Koutbi,'' the suit was for 
possession, and the defendant pleaded certain mortgages, and 
as the mortgages went on being proved, the plaintiff went on 
offering to redeem them. The High ('ourl observed tliat “ in 
this way, the amount of the subject-matter might become in- 
creased in value. If the amount in value of the subject-matter 
at the conclusion of the trial or before that appeared to be 
more than Rs. 2,o00, then the Judge should nut proceed further 
in the suit, but should give liack the ])laint to be filed in the 
proper Court. . . . 1 do not see any objection on principle 

to such increase arising on the construction of the Civil Courts’ 
Act, or the Court Fees Act.” The decision in Shamrnv v. 

is nut against this view. It was held in that case that 
the Subordinate Judge’s ** jurisdiction would coutiniie, whatever 
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Tni{;ht be the result of the suit, in all such matters in the suit 
as, by the Code of Civil Procedure, are brought within his cog- 
nizance, amongst which are matters in execution in that suit, 
and the mere circumstance that the amount actually due under 
the decree by process of accumulation now exceeds Rs. 5.000, 
cannot oust him from the jurisdiction he has hitlierto had over 
the suit.*’ This was due, however, to the circumstance that 
jurisdiction in proceedings taken for the execution of a decree 
is by law not made to depend on the amount in respect of 
which the execution is taken, but on the amount claimed in 
the suit in which the decree was given. 


171. This rule does not apply, however, to local jurisdic- 
tion, which need exist only at the iusti- 
i.oc»l jurisdiction once tution of the suit. It is a general sajring 
Bciiuin-d IS not lost. jurisdiction of a Court over a 

ciiuse depends upon the state of facts at the time the action is 
brought. Mr. Hawes, after referring to it, says: “If jurisdic- 
tion once becomes vested, it cannot be divested by subsequent 
events, no change of re.sidence or condition of parlies being able 
to lake away jurisdiction that has once attached.”^' So also 
Mr. Pigott says : “ The state of tilings existing at the time of 

the institution of the suit is snihcieiit to determine the jurisdic- 
tion, for the progress of a suit once validly commenced in 
any court, is not atfected by change of residence or country by 
the defeiidiint.”’'' “ If the defendants had been at the time, 
when the suit was commenced, resident in the country, so as to 
have the benefit of its laws, protecting them, or, as it is some- 
times exiiressed, owing temporary allegiance to that country, 
we think that its laws would have bound them.”'* 


172. The same rule applies to personal jurisdiction also. 

Thus, if a suit is commenced while both 
Jurisdiction not divMted the parties are alive, the Court has 
bji doiMh of cither jurisdiction over it, and the death of 

of tie suit. eitlier ot tliem during its progress will not 

oust tile jurisdiction, and a judgment 
rendered after that will lie, until set aside, binding on the 
deceased's legal representative, lu Yaple v. Titu$,*^ the 
Pennsylvania Supreme Court said that “it would seem to be 
well established that in civil proceedings against a person his 
death does not so completely take away the jurisdiction of a 
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Court which has ooce attached as to render void a judgment 
subsequently given against him/’ The Indian Oourts also have 
not treated a judgment against a person, deceased at the time 
of pronouncing it, as void for want of jurisdiction, and only 
denied it the effect of res judicata in subsequent proceedings 
between the plaintiff* and the representatives of the deceased, on 
the ground that neither the deceased nor the representa- 
tives wore parties to the suit in which that judgment 
was pronouncetl. ' The contrary has been held in Missis- 
sippi, Missouri, I^ousiana, Tennessee, Alabama, and some 
other States. The decided weight of authority is, however, 
against that view ; and the correct general rule is that 
while tlio court ought to cease to exercise its jurisdiction 
over a parly at his death, the neglect to do so is an error 
to be corrected l»y some proceciliiig in the Miit in which the 
error occurs, and the judgment rendered afk*r the party's 
death, though (*rroneous, is not void and open to a collateral 
assault 

III Lifv Assi^ejatian v. Fassrtl''^ the Supreme Court of 
Illinois made a distinction lK*twecn the case of a pluintifl’and 
ol*a <lefmidant deceased, on tin* ground that in the former case 
the defendant might plead the fact of tin? plaintiff’s death in 
abatement ; but,** in tlic nature of things, tluMlectnised defendant 
cannot plead in abatmneni or otln^rwise iuterp«)si* the fact of his 
own (l(?ath ; ami his h*gal representatives, until brought into 
court by the plaintiff, as contemplated by tlie Statute, are not 
supposed to be present, or to know anything about the 
pendency of the suit; and to hold a judgment obtained 
under such circumstances binding upon them would Hoern 
not only incousi''leut with well-'iculed principlt;s, but would 
probably lead to the perpetration of great frauds.” This 
expression of opinion was mere (djiter d/rfnm^ however, and the 
contrary has been held directly in Clafiin v. ' in 

wtiich Craig, J., in delivering the judgment of that hatne 
Court, said : There are authorities lM>Ming that a judgment 
rendered against a deceased [lersoii is void, but we think the 
weight of authority and the reason of the rule is that such a 
jrjilgrneiit is not void, but voidable.” In Mitchell v. St 
ooer^ ' tlie defendant in the former suit had di**d after i n 
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appe&rancet and the Supreme Court of Oregon held that that did 
not render the judgment passed against him void ; Strahan, J., 
observing in the judgment, that “ the decided weight of author- 
ity seems to be to the effect that if a court of general juris- 
diction, or a court which has acquired full jurisdiction over the 
cause and over the parties, renders a judgment for or against a 
party after the death of such party, the judgment is not for that 
reason void.” In Knott v. Taylor,"^ the decision against the 
voidness of the judgment in such a case was based on the 
ground that at the trial there was no suggestion that the de- 
fendant had died before that time, and the death was not 
known to the plaintiffs; Merrimaii, J., observing that “in the 
absence of sncfi soggestion the presumption was tliat he was 
then living. The court had obtained jurisdiction of him in 
the action, and apiiarently it eoniinned to have if, in all res- 
pect., at the time of the trial and the entry of the judgment. 
The latter was therefore not void.” The Supreme Court of 
Nebraska lias also held that a judgment pronounced after 
the deatli of a party is void if the fact and time of death appear 
on the reeord, lint if that must be shown olinndi, it is only 
voidalile and cainiot bo im|)eaclHMl collaterally. ‘‘ It haf; also 
recently been held by the iMu^sachusetts Suprenne Court 
that if a jiid}i;incut is entered ai^ain'^t a defendant after his 
death without kno\vled<^e thereof, it is res judirnta in a suh- 
seijucnt suit hy the plaintiH’ aji^ain'^t the defendant’s adminis- 
trator. ' So also, Mr. Fnvinan savs: “ If an action is hecrun 
by and against livimj: parlies, over whom the Court obtains 
jurisdiction, and some of tliem snhse(|uetitly die, it is not 
thereby <ieprived of its jurisdiction, and while it ought 
!iot to proceed to judgment witlumt making the repre- 
sentatives or successors in interest of the deceased party 
parties to the action, yet if it does so proceed its action 
IS irregular merely, and its judgment is not void. ’’ ‘ 

A judgment has been lield to he only voidable even 
when it was ilelivered alter ln»th the parties were dead.'* 
But, as observed bv Mr. Freeman, it is necessarv that there 
should, at soiiu* time during its progress, he living parties to both 
sides of an action ; and that no sort of jurisdiction can he 
olitaineil against one who was dead when suit was commenced 
against him as a defendant, or in his name as plaintiff; and 
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that no judicial record can be made which will estop those 
claimincr under him from sh(»wing that he died lielore the 
action was Ijc^uii ; and that a judgment for or against him 
must necessarily be voidj^^^ Mr. Black says, ** If an aclioii 
is coinnjenced in tlie name of a |>erson already dead (as 
where the deeiMlent is the nominal plaintitf, and one for whose 
benefit the suit is prosecnleti is tlie real party in interest), or if 
one ol several joint elaimants is dead before action brought, it 
is lield tliat the defetidant must take advantage of the fact by 
plea in abatement, at the peril of being estopped by bj^ 
silence, and the judgment for plainlitf will not be disturbed.’* 
And this lias l»eeii f'llowed hy the Supreme Court of West 
\ irginia in Watt v. lirookorcv;^ Brannon, J., oliserving that 
“ tlie fact tliai defendant did not know' of hi< (l(»ath can make 
no dilKnaice as to this point/* In McMillan v. /hcinimu '''* 
also, it lias rt eenllv bemi deeiiled tliat “ where a suit is instituted 
in the nanieof a party who is dead at the time the suit is 
brought, and pmcess is duly served upon the defendants, who 
suffer judgment to be rendered against them without pleading 
the deaili of the plaintiff in abatement in proper time during 
tlie peiulency of the suit, tlie judginent so obtained is not 
absolutely void, but erroneous only, and siieh judginent, until 
revers('d in one of ibe modes preseribed by law, coiislitiiteH a 
lien upon the nal estate of tin* dtdendant, and iimy been* 
foret'd as ot her judgmeiit-limis, and is not subjifct to collat(*ral 
act.” lltit tin* rule laid down above, in accordance with Mr. 
Fri‘emaii*> opinion, appears to be iimn? sound on principle, and 
better supiMiited on ant lioiity. The same lias been held 
geiicrallv in suits against a corporation, commenced after it 
lias become extinct or dissolved.'' 

It is setib*d Inw' that even express consent of the 

parlies cannot confer on a Court jnris- 
not coiiltr dj(2tion which it does not possess;'"^ not 

even with regard to an appeal.*'*^ This 
was expre^sly r(»cogni/ed by their Li)nislii[)H of the Privy 
Council in LeiJ^ard v. Lord Watson, in didiveriiig 

their Lordships’ judginent, having observed that when the 
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judge has no inherent jurisdiction over the sulyect-inatter 
of a suit, the paities cannot, by their mutual consent, convert 
it into a projier judicial process, although they may con- 
stitute the Judge their arbiter, and be bound by his decision 
on the merits when these are submitted to him.” Following 
this decision, their Lordships held the same in Minah.shi v. 
Subratnant^a,' in which there was no subjective defect of 
jurisdiction, and the defect arose only from the circumstance 
that the appeal heard was not allowed l>y law ; and Sir 
llichard Hagallay, in delivering their Lordships’ decision, 
observed that “no amount of consent under such circumstances 
could confer jurisdiction where no jurisdiction exists.” 
These ticcisioiis have been followed in several cases. They 
were referred to in Ladli Bt‘(jatn v. Itnjn linbia,' in which 
the defendants had olijected to the court’s jurisdiction in the 
origiuni couit, hut on appeal by plaintiff did not urge it in 
the appellate court, and Birdwood and .lardine, JJ., said: 
“ The circurn-taucc that she (the defendant) did not do so 
would nut clothe the District Court with a jurisdiction not 
given it by law. In a somewhat similar case"’ the Calcutta 
High Court refused to interfere in the exercise of its general 
powers of supcriutcmlcnce under See. 3-3 of Act X.XIll of 
ISdl and Sec. 15 <d' 21 & 25 Vief. c. 104. Hut xve 
prefer to follow the decision of ti»e Alhihaltail High Court in 
D,bi S imjh V. in wliicli J., uhsei ved that 

the objection to the jurisdiction was dirt'ctly based upon tlio 
provisions of Sec. 622, and that the court could not refu>o to 
take notice of if.’’ 

Mr. Hawes, in his work on the juri'^diction of courts, says : 
•• Defects in the jurisdiction of a court over tlie sul»jccl-inattcr 
ofa cause arc fatal and cannot lie waived. No act or consent 

of parties in such a case can confer jurisdiction' 

Neither consent nor loiiy acijuiesccnce of parlies will give an 
appellate court jurisdiction over an appeal.' . , . When 

jurisdiction is by law contVrred upon a court, only upon the 
existence of certain conditions, parties nuiy not waive tliecon- 
dilions and lluis confer jurisdiction.' . . . When consent cannot 
confer jurisdiction upon a judicial tribunal, it cannot he vested 
therein by the laches of a party,’ ' The ditViulaiit’s appearance 

not cure the defect, if the foreign court had no jui isdiciioa 
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over the «iihject and nature of the action ; as for instance when 
a judgment is fjiven in respect to land situate in a foreign 
country/’ Wlten a tribunal has not jurisdiction over the 
subject-matter, no averment can supply the defect; no amount 
of proof can alter the case. Neither the Hcqiiiescence of the 
parties, nor tludr solicitations, can authorizt' any court to de- 
termine nnv matter ovit which the law has not authorized it to 
act,'’“’ In Franhvl wSafU rfield^'^ the nelawart Suprcnte Court, 
speakintr of a judgment passed hy a court without jurisdiction, 
said: No a(!ti(m v\\ the part <»f the plaintiff*, no inaction on the 

part of the defendant, can invest it with any of the elements of 
power or of vitality.*’ In lilock v. Henderson,''^ the Supreme 
Court of (leorgia sai<l : Wlumever a court has jurisdiction of 
tlu* subject-matter of a suit, the defendant therein can waive the 
juri^'dietion as to his |)t‘rson. Hut if the court has neither 
jiirisiliftion of the ‘.ubjjM’t-mattcr nor of the|)erson, no waiver by 
the dcfemlafit can give the court juris<lietion ; when the Mugi- 
strat(* went (Hilsidoof the limits of his jurisdiction, and undertook 
lolndd his court, he neither had jiirisdietion of the suhjeet-rnatter 
nor of the person, and no waiver or agreemetit made before him 
ontsiile of Ins jnrisdietion could confer jurisdiction upon him/' 

174. The want of jurisdiction, except as regards suhject- 

AVnnt of iini, osscutini niatlcT, may however fie waived. Jt is 
juri«<l'<ii()n rioiy be a familiar prineiple that the judgment or 

decree of a (’onrt of gem*ral jnrisdietion 
cannot l»e eollatcrally questioned, (*xeupt for want ofantimrity 
over the matter adjudicated upon.‘^ 'Dins Mr. Hlack says : 
“ We arc told that it is ordy when a judge or court has no 
juristliction of tlic suljeot-matter of tin? pmceeding or action 
in which an order is made or a j uigment rendered, that such 
order or judgment is w holly void, and that the maxim H|)[)lies 
that consent cannot give jurisdiction. In all other cases the 
objection to tlie exercise of the jurisdiction may he waived, and 
is waived when not tak(!n at the time the exercise of the 
juri'^diction is first claimed. 

The question as to the waiver of local jtiristliction has not 
vet received an authoritative decision in India. In the United 
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Statefif a judgement obtained in a district other than that of the 
defendant’s residence, on an agreement between tlie parties agree- 
ing to acknowlcMlge the jurisdiction, was held to be void as 
against subsequent judgment crediturs who obtained their judg- 
ments in the proper district.*^' Mr. Black says, however, that 
*Hhe better view appears to be that the defendant may waive this 
objection as to the jurisdiction.*'’**^’ Mr, Flawes says; “If the 
defetidant resides out of itsjurisdiction, he may waive the defect 
of want of jurisdiction over tlie person by a voluntary appear- 
ance, or the court may acquire it by personal service of 
process wdtliin the jurisdiction. In Kansas Citj/ H. Co, v. 
Rodebauff/it'^' the ohjeetionon the ground of want of local juris- 
diction was held to be waived; and Clogston, C.J, in delivering 
the jmlgment of the Su|)reine Court of Kansas, said : “ The 

defendant insists tiuit it cannot be sued in the county of A., for 
the reason that it does not lease, own, or control any line of 
road in the citv of A. This action was hrought in a Justice’s 
court, and appealed by defendant to the district court, where 
the case was tried upon the hill of particulars as filed in the 
JuHtice’s court. Nowhere does the record disclose any oljec- 
tions to th<* jurisdiction of the court, either before the Justice 
of the l\*Hee or the District Court, and the first objection made 
to the jurihdiction of the court wa^ made iu tlu; motion fora 
new trial. Tliis seems to us to he too late to raise that (jue>iion. 
If the defcndantdesircvi to challenge the juriMlielion of the court, 
it ought to have done so at uii earlier |>ei iod iu tlie history of this 


case. 


■.•1 ♦* 


The same rule ajipears to apply to defects of personal 
jurUdictiou. Mr. Hawes savsr'- “If a court has juri-dictiv)ii 
of* the subject-matter and over the jierson, and a defendant has 
aome privilegt’, whicli exempts him from the jurisdiction, he may 
waive it, it he chooses to do so.” And Mr. Herman also 
lays dowir' that ‘‘ a privilege defeating juriMiiction mav he 
waived if the eourt has jurisdiction over the sui>ject*matier.’* 
That such a defect of personal jurisdiction may he waived was 
held directly by a Full Bench of the Bomliav High Court in 
Manohar iyAiVmr/' iu which case the uhjeciion to the juri>- 
dictioii was based on the ground of the defendant being a Sirdar 
who, as such, was uot subject to the jurisdiction of tlie MunsiFs 
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Court which pAssed the tlecree. The defendant had defended 
the suit, and on an application for the execution of the 
dt*cree, contended that ihe decree was void. The District .Indite 
overruled the contention, and t>n appeal Westn»|)p, J., with 
the concurrence of Tucker and Warden, .1,1 , said : “Before 
tlw Munsif the applicatit either diti, or did not, raise the ohjeo- 
tioii of want of jurisdi(!tion. If he raised it, and the Munsd' 
witinjjly disallovvt d it, lie oufiht to have a[)pealed to tho Jnd^e; 
and there would have heeu a special appeal to tliiN court. l{ut 
if he did not raise it, he must he taken to have waived it ; and 


it is certainly too late for hiiU to raise 
MurisiTs decree is sonoht to he executed. ** 


it now, 


wlien the 


In Poseif V. Enton^'* an order for sale of land was piven 
hy a Jndoe related to one of the parlies, and the Tennesst? 

nerne Court said : “ If the parties suhinit to the action of 
the Jndpe at the time, the inc()m|)(‘t(‘n( y if' considered waived, 
and not available on a collateral attack on the judgment/’ Jii 
Drnninsr \\ Norn's,'^' “the court In^ld that, since the defend- 
ant ha<l admitted the person presiding to he a Jndpt* hy a plea 
to the a(‘ti<m, ho was estop[)ed ufiervvards to say that he was 
not a Judpe/’^' 



It lias hcen held that when? the p(?rsimal disqualifica- 
tion of a Judec Inis not been emln»di(‘d in a slarnf(% the 
want of jnrisdietion re^nlrinp therefrom may lx? waived. 
Tin? |i:irti(*.s rmiy in such a case, hy a joint application to tin? 
Jndpe, sntipestinp the ground of rt*cu*<ation, expressly waivinp 
all olyections on that account, and reijiie^tinp him to proc(?cd 
with the trial or hearing, may pi ve t In* Ju ipe? full power to 
proceed as if no ohjcction existed. Kven where jurisdiefion is 
pi veil hv a statute ex[)r<*ssly to a Justice, •• wlio shall not he 
interested in the matter,’’ it lian been ln*ld that the words 


are merely declaratory of tin* Common law, and where? an 
ohjection to a justice on the pronnd of int(*rest is waived 
by tho parties, the Justice has jnrisdictimi, and the objec- 
tion of want of jiirisdicf ion cannot afterwards be raised.*” 
This waiver may he inferred from the absence of any 
olyection from a party aware of the dis(|ualificHtioii. A tacit 
proropatiou is thus inferred against a plaintiff who brings his 
cau^e liefore a Judge who is known to him to he disqualified 
to try it; and against a defendant who, knowing the existence 
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of such proundB of recusation, appears, and without objecting 
offers defences in the cause, either dilatory or peremptory.'^^ 
In New York it was held that a judgment by an interested 
Judge would be void, even tliougli tlie parties tried the case 
on the merits wdtli knowledge and without objection,’^ l)ut the 
New Hampshire Supreme Court said in dear v. Smith^^^ that 
in such a case the olyection would be considered as waived. 


In German Bank v. American Fire Insurance Co* the 
action of tlie defendant Bank in appearing was regarded 
ns voluntary, and therefore as a waiver of its ri<rhts to 
object to tfie jurisdiction of the Court.*'^ It is a general 
principle tliat a defendant who voluntarily appears and 
answers, although the answer in terms reserves the right to 
object to the jurisdiction, is precluded thereby from object- 
ing that the Court has not acquired jurisdiction of liis 
person. But a 8|)ecial appearance, entered for the sole pur- 
])ose of taking advantage of defects or irregularities in the 
process or service, cannot he considered as a waiver of tho.se 
<ihjcctions.^*' If the defendant appears merely for the purpose 
of contesting jurisdiction, it will not estop the dehmdant from 
contesting lhat,*^‘ Mr. Freeman says: It is obvious lliat any 
proceeding taken by a defendant for the purpose of obtaining' 
relief from a judgment, on the ground that it was rendered 
against him without first accjiiiring jurisdiction over him, and 
any appearance made prof(?ssedly for a sjiecihl purjiose, ought 
not to he held to give the court juris<lic!ion over the defemi- 
ant, except to the extent of liearing and determining the 
questiun which he specially presents to it for consideration.”^' 

If a party protest against juiisdiciion, lie will not heestoppe I 
from contending against if, even if he do not retire from it an I 
goes through the procedings up to the end. lu Ilnmlt/n v. 
tetri//'' the defendant’s connstd protesitMl that a Judge had no 
jurisdiction to try the issue that hail arisen vviiln»ut a jury, 
hut did not witlnlraw or offer to withdraw from the conduct 
of the case. Kelly, C.B., overruled the contention, but on 
final iqipeal Lord (’hancellor Selborne, with the concurrence of 
Lord Coleridge, CJ., and Brett, LJ*, held that the trial was 
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bad, and said : ** Even in arbitrations, wliere n proton i» 
made against jurisdiction, the party protesting is not hound to 
retire; he may go through the wliole case, subject to the protest 
he has made.’’ Tlie same view has been taken by the Ameri- 
can Courts. Ill Areri/ v. Slach^^^ it was held tiiut a party 
Mho appeared and objected to the validity of process did not 
waive the objection l)y answering and going to trial on tin* 
merits after his objection had been overruled. That deeisicin 
was approved of in a later case^^* in the same Court, in which 
Andrew's, J., in delivering the judgment of the Court, said : 

1 he principle hiis been applied in a great variety of cases, and 

there is siihstaiitial uiiiforriiity in the decisions to the effect 

• 

that a party not pro|)erly served with process, so as to give the 
Court jiirisdietion of his person, does not waive the ohjeclion 
or confer ju!i>diciion by answering over and going to trial on 
the merits after he has ineH’ectually object(*(l to the jurisdiction, 
and his objection has been overruled. It is contended, 
however, that the error in o\eri tiling the ohjeclion to the 
jurisdictioTi, where the |)arty siihseqiienily answers over 
and prt»ceeds to trial on the merits, can only he corrected 
by a direct proceeding on error or appeal, and that the 
judgment, when the party has appeared and gone to trial 
«>n the merits, cannot be assailed collaterHlIy for want of 
jurisdiction. Most of the cases whitdi declare the doctrine 
tliat an answer and trial on the merits does not |)rcclude 
a party who lias objected to ibe jurisdiction from sub- 
se<|uently insisting that the Court had no jurisdiction of the 
p(trson, were cases on appeal or error. "I'he principle upon 
which the doctrine proceeds is, that a party who has objected 
to the juri>diclion, and whose ul»iection has been overruled, is 
not hound, as was said by llarbiii, J., in Steamship Co, v. 
Tufjmau^^' ‘ to desert the case, and leave the opposite party take 
judgment by default.* It is ditlieult to see why a party 
proceeding under such circumstances should be permitted to 
rai^e the question on error, and rmt be permitted to assail the 
judgment collaterally in anotlier *Slate, where the judgment 
is set up as a binding adjudication. The Court does not 
aci|uire jurisdiction over the person by deciding that it has 
juri^diction. If the acts of the defendant do not constitute a 
legal waiver of the objection, or a submission to the jurisiiictioii 
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«o a9 to precltide raiMng the question on error in the State 
where the judjrrnent is rendered, how can the same acts 
preclude the patty from raising the (|uestioii in another State 
in answer to the jud;rnient./* The final decision in tins case 
was, however, in favor of the validity of the judgment, on tlie 
ground of an express statutory provision in Texas, to the effect 
that •• the filing of an answer shall constitute an appearance of 
the defendant so as to dispense with the answer and service of 
the citation upon him,” which w’as held to have become binding 
on the defendant by the very fact of his going to Texas Slate, 
and thus to liar his invoking the general rule in his favor. 

175. In Naro Hari v. Anpurnabai^^' an application for 

the execution of a decree passed hy a 
Estoppel from Principal Sadr Arneen was, in his absence, 

iu suliwiiueiu Boit. disposed of by the Assistant Judge, ubo 

bad l>een authorized to dispose of all bis 
urgent work. Tn subsequent litigation as to certain propertv 
taken in execution, it w%is coiitcunkMl that the Assistant Judge^s 
proceedings having been without jurisdiction, the execution 
WHS void, but the contention was negatived, and Mr. Justice 
West in delivering the judgment sank", Section 350 of flie 
<a)de of Civil Procedure makes it plain that the law intends 
that an error as to jurisdiction shall be corrected in appeal, and 
if such an error is made to ajipear to the Court, it will be 
taken notice <»f at any stage of the ease. In this ease, there 
was a Court of further resort beyond the District Court to cor- 
rect any error into which that Court might fall, and by a s[)ecial 
appeal, A. could obtain any relief which the law allowed. In 
the Case of AInnohnr Bhivrav,'^ ... it is clearly shown what 
course ought to he taken by a party who questions the jurisdic- 
tion. If that coiirw! is not taken, it is too late to raise the 
question when the proceeding has been carried to completion. 
Ill tlie Kiigitsh reports, there are many cases in which the acts 
and orders of Courts t»f limited jurisdiction have been allowed 
to be treiitoil as void 1>y a party concerned, where the circum- 
alan(*t‘s necessary to give juiisdiclion did not exist. The cases 
of DV/cA V. Nash^^ and UavUUon v. mav be taken as 
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examples, where, though orders made by Justices had been 
confirmed by the Sessions, they were lield no answer to actions 
of trespass, when it appeared that the orders had been made 
without jurisdi(?tion. The Quarter Sessions could dispose 
finally of the appeal, hut tlieir authority being essentially 
limited, an order going beyond it was void. But in these and 
similar instances, it must i)e borne in mind that the case could 
not be carried up in a regular course of appeal to a court 
having general jurisdiction. Unless a prohibition should be 
granted, or the proceedings should l)e <juashed on a certiorari^ 
there was no other way to try tlu‘ jurisdiction than by an action 
against those who made or aeled oii the order. An action of 
trespass is suggested by Martin, B., as the pro|)er way of trying 
the validitv of an order of a (a)untv Court in Denton v. 
M(irshalL^‘ Special juris(liction>, according the English law, 
are circumscribed, (1) with !*t*>p(M t to place, (L*) with respect 
to persons, (^))J with ivspc*ct t.» lie* suItjtMU-matter of their 
juri^dictioIl — Per/nn v. Proctor ok! (ircrn,^ and it is said in 
that ease that, if there a defect in tiny of these 
respects, ‘ail is void and ntram uoc judicc yet, us we 
have seen, there niav be a snbmivvi«)ii to ilu‘ jurisdiction by 
a person not snljjeoi l<i it, ubieb is (‘(uiclusive on tlu‘ parly. 
As to sul)je(!t-inatier, there seein> to Ik* no r(‘ason on prin- 
ciple, \vli\, in India ami for a t’oitrl having gt iKU’al jurisdictiou, 
a rjue'»lion ot jttriMlictioii arising on tiii> point ^b()^ild not, at 
lea*-! as regar(l> the party on whom the jiirisdiet i< ui itnmedialtdy 
bear- be eoiicbuled by >ul)mi*— ion or bv lailiin? to takt; the 
steps, w’bieb the law |)re>(’ri bes lor grtting rid ot ati errtmeous 
order just as much as a (piestjon of |>ersi;nal jurisdiction. 
f]verv (l(‘<TtK* is a eoininand to a p<‘i-o!i, and \vb(*tli(;r bis pos- 
sible ground of oi'jfctiou IS that the ( ’oiirt has no junsdictioii 
to command biin at all, or iton(* to <*ommaTid liitri in tlic [tar- 
ticular case and to the |iarti(:ular suiyect-matter, seems to 
make no ditferenrr in primuple. Tin )mblic int(?rest is, no 
doubt, coiic* rrn*d in (’oiiris of inlet ior jurisdictiou, such as 
Small C'aust* C<»urt--, b’ iiig n“-iraiin*d to the subj(‘(.*ts placed l>y 
the law within thoir eoguizanee, but a District Ctjurt is a 
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Court of general civil jurisdiction. All persons and all pro- 
perty within the district are subject to it. If after a matter 
has come before it in appeal, and been disposed of, its 
order can in a subsequent proceeding be treated as a nullity 
on account of the defective jurisdiction of the Court, 
from which the appeal was made, or the original nullity 
of the order, against which relief was sought, there is 
no reason why tlie same thiiiii should not l)e done after a fur- 
tlier order in ^ipecial appeal bv the Hi^h Court. The order of 
the one ('ourl as of tlie other binds a jierson generally subject 
to the jurisdiction until it reversed or set aside, and can be 
t|Ut*stiojied ordy in tlie ways provided by the law. In a recent 
tli(! Master of the Holls tliou<r|it it a grood answer to an 
application foundtMl on t be ( H)urt*s haviuy^sold [iroperty without 
jni isdiclion that t lu re was a decree standing uiireversed, and 
diiTctine: the sal(‘, ISfcrd v, The order, which if bevond 

1 be jiirisdiciioii might have been got rid of by proceedings 
tlirertt'd to that objrcl, wa- not allowed to be canvassed in a 
collateral iii(|uiry. I'lu* ^ujierior t'ourts in Hiigland lung 
looked with extreme jealousy upon the 'particular jurisdictions, 
bv wliieli tlndr own jiower'* iniglit be lUieroaebed on, and 
e.xpre^srd t lieiusel ve*^ ill laiiLuage, wliieb is not to be applitul 
wit bout caution to our ^^^tem of c‘ouris organi/.ed in a rt*»ridar 
gratlatimi ol d<*|)endenee on llie High ( ourt. The lough 
iiiciIumI ol'trealiuL! the oidor ot a court a** no unler at all, or 
of*ieeking l»y a >uit loexpil a per-^on, wliom that order lias 
didimtively placed in po^^e-^^imi, lias no proper application 
where no piMvisioii i> made lor Mieli a proceeding, and where the 
ordf'i' ilsidf may be brouglif under re\iew by precisely the same 
.nithorit its, who will have to dispose td the siiit brought to 
it’s wiliility. Ity providing the om* method of redress, tla* 

I.i<‘gi*'lai lire has taeiilv <‘\cluded the other. It i^ commonly 

• 

sti 1 that ‘a <jucsti(m «»! iuri>dictiun may la* raised at any 
tiou'\ where prtK’eediug^ air laiil dt»wn h)r determining the 
<|Ue>iion, it sfiouhl be ‘aii\ liim* ill lilt' course of diosi* pro- 
et‘edlllg^,’ He, who, bav iu*: an appeal and a special appeal ou 
a ^pie^lion ol juri'^dielioM, iia^ not availed himself of those 
rtunetlits, ^nnuncKttit jur4 j^ro v tntroflucto. 1 lie public 
inlert‘>t not etuiceriied wlieu the mutter ha> once lieeii placed 
ladore a (’our! having full pirisdictioii over the person and the 
caust*. ami an omission to urge ohjecliiuis there is to be treated 
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when the proceedings have Iwen completed as conclusive,” 

The Calcutta High Court also appears to have taken a similar 

view in Droho Moyce v. Bipin MhihIhI." to whieli releieiioe 

has already Iteeii made, and Miirkl)v, .1.. in deliveriutr the 

judirment of the Court, said The a|)|)lieaiit took liis elunuM* nf 

a decision in his favor in the court of the ColIccMor, without in 

any way protesline; against the juri.<dieti(Mi. And thou<j!;h hi^* 

conduct in this n'Spect will not e:ivi‘ ihar Court jurisdiction, 

still it is, in our opinion, sufficient t(» pn*venl liitn coining 

before this Court, and askino- it to i xenust' its (‘xiraordinarv 

powers of relief in his favor, hy M‘friu<^ aside proceedings t)f 

w’hicli he was willinn* cnoui^h to avail liimsedf so lonj^ as there 

wasachanec of tln‘ir lurnintr out to his own advantaure/* In 

(iopi JS^aih V. Ilhtujirnf Persliad, '' Mitter, ,1., in '’(‘liverin}^' tlie 

judji»inent ofa Divisicni Heneh, snid — ** In the suit of 

there w'as no ohjeet ion takcui that ilu* Muiisifhnl no )iiriMliel/ion 

to ent(‘rtain it, and thcrelore the partits heinjj^ tln^ same, it may 

hi* taken as eonclnsivelv decided hv that suit, as between them 

* 

that tin* Miinsif in that suit had jurisdiction to eultM’tain it,” 

And an estoppel may arise (‘Vi*non account of tin* d(‘lay in 
niprin^thc pl(!a in the suhsi ijuenl |)roceedin^s. In ( hnna Soon^ 
dune v. lUpnt llrliunc,'^ a suit was hrouoht to setii>ide a sale 
made in execution of a dectree ior rent j^iven by the Collector 
of Beerhhooni, on the oionnd oi fraud, and Kemp and K. 
Jackson, JJ., h(*ld that (Inriiiir the pnxa.'edin^s in that suit; the 
plaintitT could not he allowed to impeaeli the sale for want of 
jurisdiction in the Court, as the ohjeetion of want of jurisdiction 
had not hemi taken in any of the firior jiroceediny^s, or even 
in the plaint in that suit. In Neltora Hoi/ v. Hadha Per- 
shad proceedings in execution of a dc^cree of the 

Gazeepur Court weie for years carried on in the Shahahad Court, 
and in the end a suit was brought t») irnpeaefi curtain procecMl- 
ings in execution, and after the issues were fraim^d, an amend- 
ment of the issues was applied for on the ground of want of 
jurisdiction in the Shahahad Court, and the High (3ourt 
held that the application to raise the ohjeetion as to the 
jurisdiction for the first time at that stage of the proceedings 
was rightly refused. Even in the American Courts, as a 
general rule, the parties who have had an opportunity to he 
lieard and their privies are held estopjied in collateral actions 
to deny the jurisdiction of the superior Courts in which the 


X w a f. 

»• l.L.R.,XO»l, T07. 


** XIII W. ft. 

rv C. L. H. •«. 



420 BBTOrPEIi AGAINST PLEA OF WANT OF JUE18DICTION. [8. 178. 


judgments were recovered, unless it appears, in any case, on 
the face of the record that the Court liad not acquired 
jurisdiction,” though the contrary was held in Ferguson v. 
Crawford,-'^ and some other cases. 


170. In Mohawmed Hossein v. A khaga NaragnJ’^' the 
„ , , • i .1 defendant objected to the jurisdiction 

pica of want of juris- lu the first court, but took no objection 
diction in further pro- to it in the Lower Court, of Appeal, and 
ceedingH. Markhv and L. S. Jackson, J. J., held 

that the High Court ought not to sot aside the decision on the 
ground of the olijection as to jurisdiction, and that tlie objec- 
tion ouiiiit to 1)0 considered as waived, in Naimudda v. 
Scoff^'' the ohjectioii of jijri‘^<lictioii was raised for the first time 
in special ajjpeal, and the Hi^h Court held that it was taken 
at too late a stajje. Certain cases were ref(‘rrcd to, In which 
that olijection had been admitted for the first time in special 
appeal, hut in tho.se cases, as Loch, J., |)ointed out, the ques- 
tion of jurisdiction was clear upon the j)l(‘adings, or from the 
admission of parti(*s. In AV///a.i// Chundcr v. Ai^hruf AH a 
District Judge holding that tin* Lower (’ourt had jurisdiction 
over the suit, r(*manded it for trial, and on second aj)j)eal from 
the judgment after reinand, the defendant was not allowed to 
raise an ohjectioii as to the juiisdiction, on the ground that 
he had not appealed from the order of remand. 

It is enacted by Sec. II of the Suits Valuation Act, 1887* 
that — 


(1) Notwithstanding any thing in Sec. 578 of the 
Code of Civil Procedure, an objection that, hy 
reason of the over-valuation or under-valuation (»f 
a suit or apjK^al, a Court of first instance or lower 
apjxdlate Court, which had not jurisdiction with 
respect to the suit or appeal, exercised jurisdiction 
with respect thereto, shall not U» eutertained by an 
appellate Court unless — 

(a) the objection was taken in the Court of first 
instance at or before the hearing at which 
issues were first framed and recorded, or in the 
lower appidiate ('ourt in the meinorandum of 
appeal to that Court* or 
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the Appellate Court is satisfied, for reasons to 
be recorded by it in writin{j> that the suit or 
appeal was over- valued or under- valued, and 
that the over-valuation or under-valuation 
thereof has prejudicially affected the disposal 
of the suit or appeal on its merits. 

If the objection was Uiken in the manner mentioned 
in clause («) of sub-secrion (1), but the appellate 
Court is not satisfied as to both tlio matters ineu- 


tionod in clause (^) of that sub-seetion, and has 
before it the materials necessary for the determina- 

ft 

tion of the other j^rounds of appeal to itself, it 
shall dispose of the appeal as if there had been no 
defect of jurisdiction in the Court of first instance 
or lower appellate (\)urt. 


If the ohjeetion was takem in that iininner, and tlie 


app(‘llate Court is satisfinl as to both those matters, 
and has not those materials before it, it shall pro- 
ceed to deal with the a})peal under the rules 
applicalde to the Court with respect to the hearinfj; 
of appeals; but, if it remands the suit or appeal, or 


fraines and refers issues for trial, or reciuires addi- 
tional evidence to be taken, it shall direct its order 


to u Court competent to entertain the suit or 
appeal. 


The provisions of this 8<?clion with respect to an 
appellate Court shall, so far as they can l»e made 
applicul)le, apply to a Court exercising revisional 
jurisdiction under Sec. C22 of the Code of Civil 
Procedure or other enactment for the time being 
in force. 


This provision is of a very comprehensive character. It 
was argued in Krishnasami v. Kanaka Sabai^'*’* “ that file 


section is intended to apply only in cases where the over- 
valuation or under-valuation is due to a mistake in estimating 


the value of the subject-matter, and does not apply to 
cases in which there has Ijeen a mistake in priuciple,” l)uf 
Sir Arthur Collins, C. J., and Shephard, J., held lliat ‘‘ there 
is nothing to show that any distinction should he made 
according as the mistake was made in one way' or another.” 
Id Vasudeta v. Madhavn^^^ the suit was for the redemption of 
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certain land on payment of a quarter of the debt for which the 
mortgage was made, and it was contended before the High 
Court that it could take cognizance of the appeal, as the entire 
mortgage debt, which was taken by the Sul)ordinate Judge to 
be the value of the suit for the purpose of jurisdiction, must 
be taken as the value which regulates the appeal,’’ but Multu- 
sami Ayyar and Wilkinson, J.I., said: — “That section only 
applies to cases in which the objection taken on appeal refers to 
the improper valuation of a suit l)y a Court of first instance or 
of apjieal for jurisdictional purpose^* It docs not apply to a 
case like the present, in which we have to determine what was 
the real value of the suhject-inatter in the Subordinate Court. 
That w'as oiie-fourth of the mortgage-deht, and not the whole 
debt. Th<^ erroneous view taken l)y the Subordinate Judge is 
not reinh'rcd binding upon us by Sec. 11, because we arc 
now (leei<ling wljctber or not lie liad jurisdiction, but whether 
an appeal li(*s to this Court.” 


Similar provisions have l)een enacted in some cases for 
avoiding llKM)rdinary tlefects of a wrong exercise of jurisdiction 
hy courts in certain cases liot cognizable by them. The Pun jah 
Tenancy Act'‘‘ thus provides that a Civil or Revenue Court may 
stihtnit to the Chief Court the record of any case deeid(*d by a 
court under its control, which it may think fell within the 
cognizance of a Revenue or Civil Court respectively, and the 
Chief Court may, if it ajipear to it on p(*rusal of the record 
that it was so decided in good faith and that the parties have not 
hc'en prejudiced by the mistake as to jurisdiction, order that the 
decree be registered in the court which had jurisdiction ; and that 


thoChiefCourt may pass the same orders as to any such decision 
(if a Civil Court even otherwise than on the aforesaid submission 


ol the record; and that every such order passed by the Cliief 
Court slmll be conclusive not only against the parties but also 
against jiersons who were not parties to the suit or proceeding. 


177. As to the jurisdiction of particular Courts in indivi- 
dual eases, the general rule appears to l>e. 
Presumption ns to the that the existence of the jurisdiction will 
.xUtener of juristic- ,, resumed in tlic case of a Court of 

Court* of general pyneral jurisdiction, but no such presump- 
juriadiciion. ' tion is allowable in regard to a Court 

of limited jurisdiction. The Supreme 
Court of Illinois in Swearengen v. QuUck^^ said : “ That in 
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relation to superior courts, or courts of general jurisdiction, 
nothing is to be presumed to be out of their jurisdiction but 
that which specially appears to be so, but, on the contrary, 
nothing shall be intended to be within the jurisdiction ot‘ an 
inferior court but that which is specially alleged.” Simihirly, 
the Maryland Supreme (Jourl in dark v. Ihyan,^'^ after 
observing that a judgment manifestly rendered without jurisdic- 
tion will be void, wliether the tribunal which pronounces it 1 k‘ 
an inferior court of limited and special jurisdiction, or a 
superior court ot record, proceeding according to the course ol 
the common law, said that the distinction was “ that with 
regard to the former, the jurisdiction cannot, he presumed, 
hut must he <hown ailirrnat ively, on thefaccofthc jiroceedings, 
wliih* with rclerence to the latter, when call(*d collaterally in 
tjuestion, every intendment and preservation is nuuh^ in tin*ir 
siijiport, and the judgment is conclusive unless it manifestly 
appear upon the tace of the record that, the court acted 
witliout jurisdiction.” \n Sivwart v. Andenon,"'^ the Texas 
Supreme Conr! said : — “ It seems to us illogical to hold, wlnm 
till! averments ol the pleadings show that personal service* 
might have been tnade within tin* jurisdiction, that this will he 
[iresnmed to have heen done if the nx'oni be ^ih‘nt, or do no! 
show to the contrary, when tln^ Ooiirt has exercised, or 
assumc'd to exercise, tlie power to inakt* a final judgment, hut 
to liold that tlie saim^ pnvMiiuptioii will not he iudolged as to 
proper citation by publication, or as ti) the ^ei/ur^^ of projierty, 
when tlie pleadings .show that these tliing.s w ere ueee«'Siiy to he 
done, and could hav(? he<m done, helon; the eonit a^'.'^nmed tin* 
power to render a final jndginenl. in either case the |)resump- 
tion that the eonrt did not r(!nder a final judgment unt il it was 
authorized to do s<i, arixrs from the tact ihat to have done 
otherwise, \V(Uild havt* been a breach of duty, which \n never 
presumed from the doing of an act that may have lietm legal.*’ 

riiere is no general acconl, however, as to the distinction 
lieiw'een the Courts of the ef»rH'ral and lliosir of the limited juris- 
dictuui. In Malchand v. Swjanchund^ ' (jreen, J., said, ‘* The 
High ( ourts are not Courts of ordinary original civil jurisiliclioii 
over the whole ferriluries oi the ra'sideiicie^ to which they 
belong. Though, iu some r(*sp(‘ct^, their original civil juri.Htlic- 
liori is wider than that of tlie District Courts, yet it is limited, 
and there is no presumption in favour of jurisdiction beyond 
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what is to be found expressly conferred by the Charters of 
constitution/’ On the other hand, Mr. Black observes®^ that, 
“although a Court may be an inferior or limited tribunal, yet 
if it has general jurisdiction of any one subject, its proceedings 
and judgments in respect to that subject will be sustained by 
the same liberal presumptions as to jurisdiction which obtain in 
the case of the superior courts/*^ Baldwin, J., in delivering the 
judgment of the United States Supreme Court in Qrisinon v. 
Astor^'^ said : “ Hie true line of distinction between courts whose 
decisions are conclusive if not removed to an appellate court, 
and lliose whose proceedinos are nullities if their jurisdiction 
does not appear on their face, is this, — a court which is com- 
petent by its constitution to decide on its own jurisdiction, and 
to exercise it to a final judgment* without setting forth in its 
proceedings the facts and evidence on which it is rendered, 
whose record is al).solut(^ verity, nut to he impugned by aver- 
ment or proof to the contrary, is of the first description ; there 
can b<* no judicial inspection behind the jiidguieiit save by 
apjiellate power. A court which is so constituted that its 
judgment can lie looked through for ihefaclsand evidence which 
are necessary to sustain it, whose decision is not evidence of 
itself to sln»w' jurisdiction and its law ful exercise, is ol the latter 
ilescriptioii ; every re(|uisitc for eitlier must appe^ar on the face 
of their proceediruis, or they are nullities/’ lu Stafr v. 
Dauir/sy * it was said that the (jiiestioii of inferiority might he 
solved by showing that the court is either [»laced under the 
suptu visory or appellate control of those named, or that the 
jurisdiclioii e<uilerred upon ii is limited and confined. Con- 
ceding that the Act in (piestiou does not plaee the court wliich 
it ereafts under tlie supt'r\i<ory control of‘ the circuit court, 
and only allows ippe.d^ and writs of error to he prosecuted 
directly to tin* Suortniie vet it will still he an inferior 

♦ I * 

tribunal if its juriMlietion is limited and inferior, (leneral 
jurisdieiioii is iliat wliich extends to a gn*at variety of 
matters, laniited jurisdieliou, also called sptcific and inferior, 
\h that wliieh extends only to certain speciti< d causes.’** In 
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Bumstead v. ReadJ° tlie Nfw York Superior Court said: 
" To constitute a Court a superior court (within the meaning 
of the rule), as to any class of actions, its jurisdiction of such 


action by tht‘ UMual form of i*omnutn-la\v or t>f t'lmiurrv jtrwticc. tlu* |inK'ct*«liiipi atifl 
jutlijrneiith of the C'ourt will Imvo all llu* flmriictorist of’ iho pnx'tHtlinp^ ami 
of CourtK of Kwnnl InCnHetoH v. yyanhiHgtoH In*. ('•».,’* tin* jmlt:tnonts of (’ourlaof 
Stiporior iluris«lictioii while acfinir within Mnlutory llmitN wt'it* hcM ojK'ti to exainiiiatioii, 
whore all t hitlers tiooei'iary fo t he juriHilietioii «liil not appear t>n l h»* r(*e'»i’<l. In Pfila*k% 
Co., \. Stuart ^ the Supreme (.’ourt lU' Virpnia saal ; “When iieiMiit t»f i;eneral juriH- 
tlietion a'^lfi within the .seope '*f i^^ paienil po\Yer*<, it^ iihljrmentM w ill he presunuHl to U* 
in iir-eoi\i:uiee with its jtn‘is.liet ion, an*! (*aiin«>t U* eollaterally iinpeaelie*!. So alart 
when a Court of ‘general juns 4 iieti»in ha** e*mferre* I ion It s|H‘(‘ial powers hy Kpinnul 
statute, aiitl sueh sp(‘eial pviwor*. art' exettUM**! judiriatl if. that is. aeeonlinjj: to tiu* eounn* 
of the e**nnnon-law an*l proeectlimr*. in Chaneery. suefi juilLmieiil eannot Ih> itniKtiU'luMl 
eollaterally. Ihit w here a ( 'oiiif ol :rt’iiot:il jnn*.«iietion lias t **iiferre<l upon it speeiiil 

ati'l suintnary powers, wholly dei im-'I ft«*m statutes, ami whiehilonot he Ion;.’' to it aa ii 
(‘ourt of L'eneral juriNliet ion, ant) wih nsueli powers ate not exereise*! aceordinjir to the 
e<iurse of t he eomiiion-law. its aeii.in hein;j’ miaisten.il only, an*! not imlu’ial, in such 
ea**e it^ dei'tsioji tiiiist In* leumi'* le< I and treatfl liK** th'ise of eoiiils nf limited ami K|M*eial 
pirisdi(‘t ion. aii'l no siieh presunipt ion ot jiirisdietion wnll aliemi the jni|e'm(.|)i of the 
eourt. Ihit 111 siieli eases tin* faeis essential to the e\ereise of the sp^eial jiirisdiet ioii 
must appear on the face of the leeools.” In MorKc \ . prrxhjf.^ ^ the New llampHliirt' 

.Supreme t ‘ourt Im‘I<I that where a eoiiil of treiienil |iiris.|iei mii iiii)/ht ha\e speeial ami 

siiinmai V powers, wlmlly tlen\edli'‘m siatutesn.u «‘M‘i-eis.d aeiMU'liii)^ t o t he eoiirHe of 
t lie <'otiiim*n-law. ami ti«»t heloiijjriin/ t<» it as a <*<>urt itf ireneral juriwhiM nm, its (leiUHioiiM 
Would Ih‘ H eated like th*>~e of eoints of liinited ami s|m’> lal |ui is 4 lief ion. ami the iuris«lic- 
tioii. hothas to 111*' snhjeei *111x1 It r ami th« patties, must appear hy the ret'oril. amt 

« verythm;^ presuttietl to In* without the jurivhetHUi w Ineh ishoul«l m>t app<‘ar dinttnetly 
t** he Within It. This decision Was appio\«**i in (iiilj/m n, Vaifr'^^ hy the rniteil 

States Supreme ( 'tiurt, ami in hnrgrHon v.JonrP** l*y I he < M*<*{l'oii Siipietne Court, wliieh 
had li* hi t he saim* In^hue also in .Sttrffirnft \. /.ttin ry ' It hm^ even l»een held that, 

sueh spemal iiroiausliiiir** are \oi,i. unless tin teeoid shows an expteSs litnlin;.' of eaeh 

lurisiliet lonal ia<'i. Thus m Sairytr"'* the .'ipjioini metil of a minor's f^uai’ilian hy 

lie* O'lift of t‘<tiniin»n I’leas. aii'l a salt h\ liitii ot the minor's land was held void on priK»f 
<*t the minor havin;/ U'eii re**i.h rii ni an»»fher e*»nnti_\. Simil.'irly the 'I’ennesHe Sup- 

tetne <'ourt has held that a tu d;:nM ni in h»v<ti «»f a surety must leede all la*'ts neeesHfiry 
to-jiv* ]ui :s<liet lon.t ^ ami ih*- '^.'im*- i- neeessaiy til tin* ea-e of a "ah’ hy an adiihniM- 
trafor.'’^’ In support of this \ n'w ti It.is ls*en sael ■ ‘'Tlier*' is ilie satm* reason (orprt*Hiint- 
.nu' that a supmoi e*mri, a«u '•idmai ilv, 'loes not exereise any ilnne hut it.s oi-ilinury 
ninsdwi iou — tiiat is. ihs’s not e\* ieisi' a speejal |(u isi | i«'i ion *n)et i i d h\ ^latule. ami not. 
t X 1st I t lierel »M‘. except hv t he -t ,ii ate that fhei'i" ha* |irehumin;r that inftTior eourtii 
hav itu' not liin/ lait “tatutoiy juiis-lietioii ate wiilioiil jnns 4 |)etion jii any special eaact| 
unless it IS sh'iwn hysetiin/ lojth tie* jiii I'^int loiial faeis.”*** 'J li'- doi-frine that th« 
naly’meiii" o| ei.uft** 'if l“e.•old are of any less j.u‘('i oi are to !«• snhji*ete.l to any ehmer 
sejutiiiy, or that tlu'V at* at»enii»s| \\ ihatiy less liU-ral pri'siimpi nais. when ereate<i hy 
Virtue of a s|M’eia! or statutory ;iuthorif \. than whi ii rendered in the exete ue of ordinary 
jari»iie*tjoi). lias Is-en ri*pud»ate(| m s.ime of tin- Slates.*’’'* Mi, Vanlh'et says; *' SueJj 

'.'IK’S are not t*! with s.. mil j*-a*-oninif "i jmhhe poljev , \i» l•ne ha*- < vej yet asHipaxI 

anv retusui why a eonrf m m-t ju>-t as e«.m|Maeiit t«i di^eide a sjn-rual proee«*dinp as a eornnion 
oil* . nor why it shoiihi Ih- j.rt-snme*! i hut tln*t''*url <li'l its .Inly in deteniitmijy: junwlie- 
’.onal fuels in a eoinmon proe***t Inez hut mU in a sjM-eial om-. Tim 'Inty .and tin- powcT 
tx in;f the Kume in Isith, it sis-ms i*. me the pM-siunptions simuld Ik- the wiriie in IkiIIi.”"'' 
In sijjijsiri of this view, tin' >upr*-me ('♦lurt <»f VV»s*onsin m 1'ull.iur v. Hai*i tluit 

tlm *• piesuinpf I'lU in fav*ir «*f fin- r<-'/ii]arity of tin- proceed inn of such eourts. is f*»umh-<l 
>11 »he «'haraet<‘r *»f the eourt itself. Ami that *-}iaraeler is the saiin-, whether il iw-l 
:i •*|Heia! statute, or uii'lt-r th<- e^finirnmdaw." 
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actions must be unconditional, so that the only thing essential 
to enable the Court to take cognizance of them is the acquisition 
of jurisdiction of the persons of the parties/^ In Kemp^s 
Lesse v. Kennedy^^^ Chief Justice Marshall in delivering the 
judgment of tlie United States Supreme Court, speaking of 
the Court of Common Ple^s for the County of H., New Jersey, 
said : •* Such a court is not only one of limited jurisdiction, 
hut its jurisdiction of every action — of the action itself, being 
made to depend either upon the place where the defendants 
reside, or the fact tliat they are personally served with the 
summons within a designated locality smaller than a county, 
it is an inf rior court within the C*)mmoii Law meaning 
of that term. If the court had a general jurisdiction of an 
enun\erated class of aetions, witljout relerence to the place where 
they arose, or the parties to them resided, or to the amount sought 
to be recovered, being a Court of n*cord, and proceeding 
according to the general course of the Common Law, it might 
be guo ad hoc within tlie meaning of the rule under 
consideration.” 


There is a conflict of opinion even as to whether Probate 
Courts are of general or limited jurisdiction. Mr, Wells says: 

A Probate Court, as to the >etlh'ment of t he accounts of an 
administrator, guardian, is held to he a general court, 

with full and exclusive powers. But it has also been held 
that as t<» its power and jurisdiction to order and direct the 
sale of lands to pay debts, these are special and limited, 
because, while it iiiav and must settle the accounts of udmini- 
atralors, in all cases, it can only order and direct the sale of 
lands in special cases, and under peculiar circumsUnces ; and by 
the Common Law an executor or administrator had no power 
over real estate, and there are special conditions on which the 
limited pow<‘r to divest the heir or devist^e of his ifiterest therein, 
and to eiKihle the administrator or exec»ilor tt) sell it, depend.””^" 
This distiiictit>u does not appear to have h^en recognised or 
maintained in later cases. In Goodwin v, Clopton, 

J„ ill delivering the judgment of the Alabama Supreme Court, 
said “ that the jurisdiction of the Probate t'ouri to order the 
sale of tlie lands of a decedent is statutorv and limited ; and 
tliHt it must appear from the record, has been placed, by the 
repeateil dtvi'*ions of this court, beyond the pale of di^icussion. 
No iniemlmeiits \\ill be made in favor of the jurisdiction from 
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it8 mere exercise.” In Rhode [$lan(i» Connecticut, Vermont, 
and some other States, Probate Courts have been held to be 
generally of a limited jurisdiction***'* In Missouri, New 
Hampsliire, Georgia, Arkansfis, Calirornia, and some other 
States, they are treated as courts of geneial jurisdiction, 
and their orders and judgments held entitled to the same 
favorable presumptions as are accorded to those of superior 
courts.*^^ 


Justices’ Courts are in nlo^t Stat(‘s trtMted as Courts of 
inferior jurisdiction,*** but in 'fexas even lle*y are deemed 
Courts of general jurisdiction. Thus in Hecks. 

Hobby, J., in delivering the jiidginent of tln‘ Texas Supreme 
Court said : “The rule is well recognized iu this State that 
Justices* courts, being created bv the constitution, aie within 
their defined limits tribuiiuls of general jurisdictum, and us 
such ail reasonable presumptions should be indulged in support 
of the validity ol* tlitir judgments.” Mr. Vanfieet lays dowii 
as a general rule that the proceedings of Probate Courts, ol 
County Courts and County Coinmissioners or Supervisors in 
respect to eounty-inatters, boards for the assessment or 
revision of taxes, and justices of the |)eace in actions between 
landlord and teiiHiU for the possession of land, being unlimited 
and generally exclusive, should beclasstMl with those of superior 
courts, and all intendments made in their favor/^' I beg to 
submit that the same rule should, on general principle/;, ^PP^V 
to courts of so-called general jurisdiction except Jii regard to 
matters as to which the jurisdiction is limited. 

There is no difference of opinion, however, as to the correct- 
ness of the general rule. In fVrigh/s. I)ouf(lass,'^ Mr. Justice 
Gridley said that in a Court of general jurisdiction it is to Ire pre- 
sumed that the Court has jurisdiction till the contrary appears.’* 
The preponderance of authority certainly is in favor of the view 
that “ it is a matter of no consequence whether jurisdiction 
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of the Court affirmatively appears upon the judgment roll or 
not, for if it does not it will be conclusively presumed/*^^ 
Mr. Black observes that ** the result deducible from a majority 
of the cases seems to be that it is only when the judgment 
appears upon its face to have been rendered without jurisdic- 
tion tliat it can be considered a mere nullity for all purposes/’*^ 
In Prntt v. Dow^^ tlie Couit concurred in the doctrine, that 
“ a domestic judgment of a court of it curd of general jiirisdic- 
tion, proceeding according to the course of the coninion law, 
cannot he impeached hy the parties to it, where a want of 
jurisdiction is not apirarent upon the record, while it remains 
neither annulled nor rev ersed/' 

Of course, where the record taken together show s affirm- 
atively that the court had not jurisdiction of the cau^e, that is 
where the record corrtains express averments respeelirrg jurisdic- 
tional facts which show that in law Jnrisdiclirm was not 
ac(]uire(l, the jmlgmerit will he null and void/**'* In Hahn v. 
Kelley^'^ ' the Oalilornia Siipr(*me Court said : “ What do the 

cases mean when they sfreak of a w'ant of jtmsdictiori a|)pearing 
upon the face of the I’ceoid ! J)o they rm’an a positive and 
direct statement to the cHcet that soriuohing which must hav(» 
been done in order togive the court jui isdictiorr wa*^ not dom* f 
Or do they mean that a want of juii>(Iietiorr a[>pears when- 
ever what is done is >l;it(*d, and which, having heeii dom*, wa> 
not sufficient in law* to give the coint jur iKlicii«m : If the 
former, thev are a delusion, and the res|H)ndents and others in 
like circumstances may well charactcii/.e them as cases 

‘ That palter with us in n ihuiblr sense, 

That keep the wonl of promise to our ear. 

And break it to our hope.' 

For we venture to say that no case can he found, ov will aii-e 
hereafter, where the conditions contenrplated by >nch a rule 
will bn found to exist. No ('ourt Iras ever yet so far stultified 
itself as to render a judgment against a dttendant, and at the 
Bailie time delibei'ately state that it had not acquired 
jurisdiction over his person. Suppose, in a case of attempted 
personal service, the officer should lettiru that he had served 
the surnnnms on A. 1C, the son of the dtfcruhmt, hy delivering 
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to him personally a copy, and also a copy of the ctnnplaiiit, 
and the remainder of the record is silent upon the question nf 
service. Could we presume, in the face of such a record, that 
he seived it on the defendant also? Undouhtediv not. There 
would l)e a want of jurisdiction upon the face of the record, 
within the rule in hand, and the judtjment would be declared 
a nullity whenever and wherever presented in suppoit of a 
iejial claim or right. We consider the true rule to be that legal 
presumptions do not come to the aid of record except as to 
nets or facts touching which the record is silent. Where tlie 


record is silent as to what was 


dtme, it will he piesnnied that 


what ought to have hern done was not only done, l)nr rightly 
done; hut wlieii the record stales what wa^ (lone, if will n«n he 


presninetl that something diHerent was done. If the n*c()rd 
riierely shows tliat the summons was served on the m>ii of the 
defendant, it will not he presumed that it was se rved on ihede feii- 


dani. 11 the affidavit of the printer shows that the summons 
was |)uhlislu‘d one month, it will not he presumed that it was 
published three.” 


Tin* lexas Supreme ('ouit lias repeatully recogniztd hotli 
the rule and the (‘xct'ption. In Murchhon v. the 

Court said; “ In collateral proceedings, ihe only coutiiigfucy 
in which the judgment of a domestic eotiif of general 
jari*“dietiou can he functioned is where Ihe record shows allir- 
rnatively that it'i jtirisdietion did not at-tiieli in tin? paiticular 
ease. In WiHidvts v. IJaijnes^'*^ (^^ollard, J., in delivering 
the judgment of the ('unit, said •• It is se ttled that a judgment 
of a eoiiit ol Competent jurisdiction cannot he eollaU?rally 
impeached unless tlic record affirmatively shows the want, 
of jurisdiction. Kveii where a part (tf the record — the 
citation and its return — shows that service c<*iild not have 


been bad, the judgment of a Justice of the P(?ace reciting 
that the defendant wholly made default, and that be 
was duly served with process” was held not im[)eache(l. 
In U v. ^choovviaker^'^' Henry, A.J., in delivering the 

judgment of the same court said : ‘‘ Hy repeated deci.sioiis it 

has been announced by this court that a domestic judg- 
ment of a court of genera 1 jurisdiction up(jn a subj<*ct*mMtter 
within the i»rdiuary sco[ie of its power and pn^cerdings is 
entitled to such absolute verity that in a collateral acti^iU, ev<*u 
where the record is silent as to notice, the presumption, when 
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not contradicted by the record itself, that the Court had juris* 
diction of the person also, is so conclusive that evidence aliunde 
will not be admitted to contradict it.*"“” In Oalpin v. 
Page,' Mr. Justice Field said, “ Whenever it appears from 
the inspection of the record of a court of general jurisdiction, 
that the defendant against whom a personal judgment or 
decree is rendered was at the time of the alleged service 
without the territorial limits of the court, and thus bevond 
the reach of its process, and that he never a|ipeared in the action, 
the presumption of jurisdiction over his person ceases, and the 
burden of establishing jurisdiction is cast upon the party who 
invokes the benefit or protection of the judgment or decree.’' 
"his was cited with approval by Strahan, J., in Furgcson v. 
ones,' in which also one of the parties was a noii-rcsideut ; 
and the record being silent, the Court said : “ Tn such case, there 
can be no presumption that jurisdiction over his person was 
acquired.” in Hand v. Hansort,'’ Knowlton, J., in delivering 
the judgment of the Massachusetts Supreme Court obs-erved 
that “ the presumption in favor of the validity of a judgment 
does not extend to a case where it appears from the record 
that the defendant was a non-resident, and it does not appear 
that service of process was made upon him within the State.” ‘ 
The decisitm in V. 3/or*e,'' is not against this view, 
as there it was only held that “ until it appears, not merely 
that the papers are gone, but also that there is no secondary 
proof of their contents, there is no presumptiuti, even in favor 
of a Court of general jurisdiction, from the existence of one 
part of a record, that the remainder would, if produced, contain 
the facts necessary to give the Court jurisdiction.” In 
Howard v. Thornton,'' the Supreme Court of Missouri even 
said, that if the whole record, taken together, does nut show 
that the Court had jurisdiction over the defendant, then the 
judgment would be nullity hut the real question in that case 
was, whether a judgment could be impeached without producing 
the whole record. The observation made is certainly true 
of a Court of limited jurisdiction, however, and wlieie one seeks 
to enforce the judgment of such a Court, its organization must 
be estahlisliPtl.' 


S44. 

9 , lUiHKlVovfL M Tm. 
Lawl«r r. Whu«. If tSO. 
t It Wall. 9*0. 
t II km, IWp. 
i M Att, BU Bmp, 


* rVwQtr r. Shaw, J2 N, H. S77. 

O. PTMbj. K, H. 

* I Xmtk 4)7. 

* 40Mo,9i). 

9 . Hovtrd, 90 lit 



8 . 177 -] PRKStTMPTION MAY XOT UK REUUTTED «Y EXTUIN6IC KV^)KNC^:, 481 


In Ferguson v. Crawford^^ Rapallo, J., after observing 
that there are many cases in other States, and in the 
Courts of the United States, containing expressions general 
in their character, which would seem to sanction the doctrine, 
that a \vant of jurisdiction oVer the |)ersou or subject- 
matter may in all cases be shown by extrinsic evidence/' 
says An examination of these cases discloses that they all 
relate either to judgments of inferior Courts, or Courts 
of limited jurisdiction or Courts of general jurisdiction 
acting ill the extrcise of special statutory powers, which pro* 
ceedings stand on the same footing with those of* courts of 
limitedaud inferior jurisdiction, or courts of sister Slni(»s, or to 
cases where the want of jurisdiction appeared on the face of the 
record, or to cases of direct proceedings to reverse or set aside 
the judgment. . . . After considerahle search I have been 
unable to timi a single authoritative adjudication, in this 
(New Yoik) or any other State declaring that in the case of a 
domestic judgment of a ('onrt of general jurisdiction^ want of 
juri'idieliun over the person may b(» shown by extrinsic uviiience, 
while there are a great number ofadjudiciitions in neighbouring 
States holding that, in the case of such judgments, parties and 
privies are estopped In collateral actions to ihuiy the jurisdiction 
of tlie Court over the perscui as well as the subject-matter, 
unless it appear on the face of the record that the Court had not 
ac(piire<l jurisdiction, and that in such cases thtue is a con- 
clusive jircsumption of law that jurisdiction was accpiired by 
service of process or the appearance of tli(‘ parly." In Edgef- 
ton \. Edifvrtony*^ \\ was alleged tlnit the* defendant liad 
by threads and menaces coiujiclled plaintiff (his wife) to 
write and sign a letter of authority \n au attorney, autho- 
rising him til appear as her couti'iel in an action which 
the defendant pro|)os(d to commence against her for divorce, 
and that on lier active protest against it, the defendant with 
intent to dece ive her told her that he had destroyed it, while 
as a fact he delivered it to the attorne^y who on that account 
appeared in the action brought by defendant aLmiiist her, 
and the court thus believing to liave acquired jurisdiction 
over her, passed a decree against her without even her 
knowing of the action ; and it w is contended that evi- 
dence of these facts could be given in a sul)>c<|uent action 
l»v lier against the defendant fur alimony, to show that the 
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decree of divorce was void on the ground of want of juris- 
diction. The Montan Supreme Court over-ruled the con- 
tention however, and Mr. Justice Harwood, in delivering the 
judgment of the Court, said : “ It may he safely said to be 

almost uniformly settled now that domestic judgments of 
courts of general jurisdiction, valid on their face, cannot be 
collaterally attacked in courts of the same State by showing 
facts alinndi the record, although such facts might be suffi- 
cient to impeach the judgment in question if brought to bear 
upon it in a proper proceeding. The proposition in this 
case appears to be to open a way through said decree of 
divorce for the progress of this action, by going back 
of tiiat judgment, and raising a question as to the good 
faith and lawfulness of the plaintiff’s conduct in obtaining 
it. Such a practice cannot be sustained. It is needless to 
go into a discussion of the reasons, arid the public policy 
\vhicli f()rl)id such a rule. Tliese are fully developed in the 
autliorities,^***’ 


In regard to the Courts of limited jurisdiction tliere is a 
conflict of opinion as to whether tiie jurisdiction must appear 
from the record, or evidence may be prodticed aiinndi of any of 
the facts re<iuired to give jurisdiction to the court in any case. 
The aflirmati\e view has U‘eii taken in New York, Mississippi, 
California, Colorado, and some other State**.' The negative 
view has Ihh'Ii taken in Tennessee, Mi'ixoiri, Michigan and 
some other States/^’ In the case last cited, the summons on 
the defendant had been served by a private person, and the 
rreonl did not show his competency, and Gram, J., said : 
“ This(V)mt has too often decided that ui*der a record such 
as this, before the afneudmeuts were made, justices of the 
peace obtain no jurisdiction, and that their judgments are 
null and void, to render any discussion or citation of authorities 
nceeSviiry. It is equally well settled that proof of service of 
pruce<-, to give the Courts jurisdiction, cannot rest in parol, 
CuuM^ have lilierallv coii'iHiieil the statute of amendments in 
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matters of form, where it is clear that no injustice cnn he done ; 
but amendments without which the Courts obtain no juris<lic- 
tion to try tlie case can only be made by the Court winch tried 
the cause, and upon nolicn to the Opposite party.*’ Tlu* It'arned 
editors ot the Ainerirau State Reports lay it ilowiu rlu* cor- 
rect rule, “ that such jurisdictional facts must atliinntively 
appear from the record, in order to show that tlu* ('nurt had 
jurisdiction, a> arc re(juircd to so appear hy the siutuit* ; and 
that as to all others, alihongli the record is silent on ilu* suiject 
or defective in its >liowiniiS, proper evid(‘nee it*iulin}rto 

show that the (\)urt iiad actual jurisdiction, is admi^'^iijh* ; and 
tliis is tlie doctrine t'stahlished hy the weight of auilu»iity as 
shown bv tluf'-t* eases ulierein the f|Ues(ion has h(*eii (lir<*ctly 
adjudicated. 

111 7ie///////er V. .Vo/v//o//,‘' it wa> eonteuili‘»i that “ns the 
anioiiiit and imiutc* ot tlu*d(*i)t sued lor wn.*^ rt tjuiied to be 
shnwi), its omi^smu Was a fatal jiiriMliclioual delect, hut It W'as 
held that the (/un>^i)U luinht la* .supplemented l)\ proofs 
aHun(/t\'' 111 \n;^iiiia it is exjuessly enaeti'd tlmt service 
of ptueess upon an oHicer of a corporation shall la* in the 
county or corpmatiou in whi(*h he reside^, ami that 
“the return shall sliou this^, and slate on whom ami where 
the ser\ iee wns; otherwise the si*r\iee shall m t h(* \ali(l,” 
In S/i( n<in(loali \ lijj, h'o., v. yl.s/zAy,' ’ tlu r(*turn did not show 
that, oil which aeeouut there was no service nt nil, hut a 
judgment ex-partc was |m'*sed, and long alt< r, tin* runin was 
alluWU'd to la* amended so as to show valid servue, .i?id the 
Virginia Supreme Court la*ld that the ameinlineni w,is right, 
and the judgment heenme Valid ami iliiassnilnhh , Lewi'», P,, 
observing that “ the case is not within the principle that pro- 
ceedings which me void ah initio eaiiiiot he remh ied vnlid liy 
amendment, Inr ln*rt! tin* etiect of the am(*inlriient ua^, not to 
confer j in i'.dictioii upon lln* Circuit C<iurt, litit onlv !•» j)(*rfect 
the proof of the juri^'dielion which, it liad previ<»n-lv ne.juired, 
but of which the evidence |)rescrihed hy the st,tiut» w;i*. want- 
ing. In otiicr words, tin* amendment, by relating h.iek to the 
original return, ami becoming, in effect, a part of it, '^hovvs, in 
the prescribed form and manner, that the defrtuluht < * /npatiy 
was duly servetl with process, and hence had rnu i« e uml an 
opportunity to be beard, winch are essential rci|tii-if'' to the 
jurisdiction of all ('ourts/* 
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The Texas Supreme Court appears to take a still more 
liberal view. In Bumpus v. Fisher, the Court said that 
the rule with respect to Courts of limited jurisdiction 
that ev(My thing must appear on the record strictly and 
affirmatively whicli will give tliem jurisdiction to hear and 
deteriuiiu! is ra|)idly giving way by the aj)plication to our 
Courts, as they aie actually constituted, of the same principles 
which originally formed tlui rule with rt ibrence to their owm 
Courts in England.’* In WilUmns v. the judgment 

entry was silent upon the (piestion of notice to the <lcfeudaut, 
and he tesiihtMl that he had not h(*en served, and the Supreme 
C(»uri ^aid : “To hoM th<‘se titles void, unless the record shows 
affirmatively all llie necessary facts, v\onld virtually defeat 
many of them, involvt* tin* country in litigation, and would he 
contrary to n^peated inlings of this Court, which hold that 
such proceedings should he liberally constriied. Judgments 
of jnstioes »)f the pf'Uce, wlien apparently within the ordinary 
8co|H' ()l their powor atid jni i«'<lictitm (‘annot, as was soutiht to 
l)(‘ done in this cast*, ht' collattnall v attack<'d as being void for 
tlie reason that tht v do not show alhrmaiively all tin* hacts ne- 
ecs^arv to have given the ('otirt jnii-'dictioii. If in such cases 
geiK'iallN th(* tt‘stiniony ol the defendant he admissible — wliitdi 
wedo not tiow ct)ncede — to jirove that in fact he wasiiot st rved 
with [Mocfss, yet in tlu* case under considei ation we cannot 
SUy that the Camrt erred in not holding it sufficient to 
ov(‘rttirn the |»resumption in favour (»f tin* regularity of tlie 
judgnnmt.” In WiUivrson v. Schoo/nttakcr,* Henry, A. J., 
after r('rerring to the-e cas<‘s said Hiat tluy “are authority 
for holding that it is not iiece^^isary fur ever) tiling to affirma- 
tivtdy appear in tin* record of a Justice’s judgment winch 
is MMjiiired to exist to confer upon them jurisdiction with 
regard to the person or to tin* snhject-matter/* W hile the 
opinion in the ca^e of Willinws v. />n//, contains exfiression- 
capiib!»‘ ot l>eing construed as decitlino that the Courts 1 1 
Jusii(‘rs of the IVace shouliU under our eoiistiluiioiu lie treated 
as Courts of general jurisdiction, we do not think it was 
inttinUMl to decide more than that in the absence of lecitals 
every presumption in favour of their validity must be indulged, 
and that they w’ill not be held void merely bt cause every 
fact iiecessurv to irive the Court lurisdiction does not affirm- 
ativcly appear in the record. Evidriiee aliunde was heard 
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both in liumpiis v. Fisher and in Williams v. Ball, uud it 
was not decided to be inadmissible in either oast^.” 

178. There is a general presumption in favor of the 
Presumption in favor existence of all t he J III is Jictioiiul factSi 
of existence of juris- of all the facts oil the existence where- 
dictiouftl facts. of the existence of jurisdiction de- 

pends in any case. Tims even when there is no express 
iindinjr on the record as to any such fact, it will be pre- 
sumed on a collateral attack, that the Court acted correct- 
ly and with due authority, as if every fact retjuired to give 
jurisdiction aiHrinatively appeared."' If a statute require 
a certain affidavit to be filed or a certain fact to be found 
prior to the rendition of a judgment, it will be presumed, 
in the absence of any allegation or evidence to ilie con- 
trary on the record, that such affidavit has been filed*' or 
such fact found.*' 'I’he Supreme Court of ludiantt in 
Jackson v. State,' said: “ Where a Court of general juris- 
diction assumes jurisdiction, the existence of all facts ne- 
cessary to conferjurisiliction is presumed loexist.” Byway 
of e.splaua'ion (if'this view, the Court said in Ncy v, Swin- 
nci/,-' that judicial action was an adjudication not only of 
the facts actually determined, but also of all precedent 
matters which shouhl have bemi determined ; and recently 
it said in Oshorn v. Sutton,-' {\vAi “the assumption of 
authority is an axsertion of jurisdiction without any formal 
statement of the facts essential to givejiirisdictiou.” Simi- 
larly the California Supreme (huirt in CVory v. 
lanrl,’- observed that “the first point decided by any 
Court, although it may not be in terms, is that the Court 
has jurisdiction, otherwise it would not proceed to deter- 
mine the rights of the parties.” In Thornton v. It'tkcr,-' 
the Supreme t.'ourt of the Rhode Island said ; “ \\ here 
jurisdiction ilepends on the finding of a particular alleged 
fact, the exercise of jurisdiction implies the finding of that 
fact.”*'* In fVyatt's Adm'r v. Steele,’’ the Alabama Supreme 
Court .said that “the court’.s action implied the jirevioiis 
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ascertaininent of the |>reliminary jurisdictional facts, and 
that its decision on those facts could not be called in 
question, collaterally.” An order given by a court for a 
sale of land by an administrator has often been held to 
imply and involve a conclusive finding by the court as to 
the existence of every circumstance without which the 
court was not authorized to give that order.*'’ In Richards 
V. Shifl,-'' the defendant was ttot allowed even to prove 
that at the time of the judgment, he was only two years 
old, and that the summons had not been served upon him. 


Oil the same principle, ithas, soineliines, been held that 
incases in w'hich the appearance of an attorney on bchalfol 
a defendant is held to estop the defendant from objecting 
to the waul of jurisdiction, ' the authority of the attorney 
cannot be denied or contradicted, because the Court acts 
judicially in determining the authority of the person to 
appear, and the power to decide the merits ttecessarily 
carries with it the power to decide all preliminary matters ; 
aiul an error in the determination of any such point cannot 
make the proceedings void. ' In IJitlhcrt v. Moitf pouter s 
Adiii*r," it was heUl directly that the |)laintitf could not 
show collaterallv that his attorney had no aiithoritv, as the 
court nc*ct\s.saril y pas.sod upon his authority at ihc time. In 
Hamuiitu V. Wrijhi^^ the rule was justitietl ou the {ground, 
that the law warrants a party in iriviujjj laith and coii- 
fiilenee to one \N ho, bylaw, is anthorizcM! to hold himselfout 
as a pid)lic oHieer, clothed with power lo represent others 
in the eouits,” and “in various \\ay>, t») set aside proceed- 
ings at the end of a protracted litigation woidd be to 
woik inevitable wrong to the party who had relied 
upon an ipj)earance.” Speaking of the contrarv lioctrine, 
Mr . \ aiitleet says, that “ it overluruN the very Ibundation 
of all j.idieial proceedings — namely, that a domestic record 
must he tried C( llatorallv by inspection only, and that 
th c only plea of fact allowed against is iwd fid 
In Kngland also, it was laid doun in an early case^^ 
that “ wln n an attorney takes on Idin'^elf to appear, the 
Cyurt looks no further, but proceeds a^ if the attorney had 
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sufficient authority, and leaves the party to his action 
against him.’^ Such a rule could not but operate harshly 
in some cases, and it was therefore at first n*stricted, and 
has of late been over-turiU'cL at least, to a considerable 
extent, 'riuisin /fV/e// v. P;vf^/,"'Mhe Indiana Supreme t'o\ut 
summing up tlie anthorilies said ; “ Wliile, however, a party 
is permitted to conti overt the authority of the attorney to 
apj)ear Ibr him when lie was without the jurisdiction of the 
court rendering the judgment, aiul, ufion establisliing the 
fact tliat the appearance was unauthorized, is relieved 
from the enforcement of the judgment, this relict Will not 
be granted where the defendant was within the jurisdic- 
tion of the court, and an unauthorized ap|)earance lias been 
enteied f(>r him bv counsel, unless he can establish a 
dtfeucr nil the merits to th(‘ cause of action in which the 
judgim nt was rendered.” Kven in UnmUton v, JVriuhf, 
it Was exjire-sly admilleii that *Mhe rule should yield to 
equitable coiisideratiniis where they arise, and should 
permit the v’ourts to give rrlief when they can, thereby 
prevent ii remedialile wrong to either party.’* In Kngland, 
Rolfe, B., oliserved in Bof/In/ w that, ‘'the 

non-responsibility, or suspiciousness of‘ the attorney, is 
but a vague S(»rt ot' criterion of safety to tin* defendant, 
and by the hypothesis the defendant is wholly without 
blame, and may notwithstanding be ruimul. Jt is 
true that the plaintiff is equally blami'less, but tiien 
the jilaiiitiH', if’ the judgment be set aside, has his 
renietiy against tin* defendant as bef’ore, and suffers 
only the delay and the jiossible loss of’ costs.’’ In a 
leading case in the American thiurts, Judge Dillon 
observed that there wuis for the rule “ no foundation in reason 
to stand upon. It obliges a jierson to be bound by the un- 
authorized act of a mere stranger. It binds him by the 
judgment of a (*ourt without a day in (’oiirt. It relieves 
the other party of the duty which in reason belongs to 
him, r/z.t to serve his process and to see at his peril 
that his adversary is in Court. It carries out this iiiHound- 
ness by compelling the WTong party to look to the attorney. 
True reason and logic W’ould say, if an attorney appeared 
for me without my knowledge or authority, express or im- 
plied, 1 should not be bound by the act if never ratified 
or promptly disowned ; and if the adverse party, being ignor- 
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ant of the want of authority and carelessly omitting to 
serve process or to require the attorney to show his 
authority, has been damaged, he and not myself should be 
the one to look to the attorney,” There also, the weight 
of authority now is in favor of the view, that the authority 
of the attorney may be contradicted, though (he burden 
of proving that the appearance was uiiautliorized will be 
on the defendant. And it may now be looked upon as 
settled there, that if tlie record, with a view to show juris- 
diction, recites the defendant’s presence by an attorney in 
court, the defendant may show that the attorney’s presence 
was unauthori/ed, and therefore fraudulent, and the judg- 
ment therefore without jurisdiction against the defendant.^^ 
In Convrxf v. liochfoniy ^ it was even allowed to be sliown 
that the agent who app^^ared had authority only to confess 
for the linn and not for its members, aiid thus to avoid the 
judgment passed against the members. Nor is this rule res- 
tricted in Its application to courts of general jurisdiction, 
'fhe learned editors of the American State Re|)orts say : 
“Though the Court is one of inferior jurisdiction, if it has 
authoiity to inquire concerning the existence of some juris- 
dictional fact anil to determine whether it existed or riot, its 
determination on this subject is as conclusive as ujion any 
other, and cannot be assailed collaterally, and such determi- 
nation need not appear in express terms, but will be implied, 
if the tiibunal proceeded to take such action as could pro- 
perly be taken only after it had made the requisite inquiry 
and found that the jurisdictional fact existed. 

ry. It appears al>o to he generally agreed upon that 

the decision of a Court in f.ivor of tlie 

PiTisii-n nu t»xi'.tence of a Jurisdietioual f.ict, and 

lu)uivl fiirtu cann'»t ho , ..... 

aitufkeil colUterally. therefoie of its own )unsdiction, cannot 

be impeached collaterally; and is con- 
clusive of jurisdiction, except against a direct attack, “ What- 
ever the rule may he, where the reci»rd is silent, it would seem 
clearly aiui conclusively esfahli>hed liy a weight of authority 
too great tbi oppvksition, unless on the gr >uud of local and 
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peculiar law, that no one can contradict that which the record 

actually avers, and tliat a recital of notice or appearance or 

a return of service by the sheriff in the record of a <loincstic 

court of general jurisdiction, is absolutely conclusive, and 

cannot be disproved by extrinsic evidence/’ Blackburn, J,, 

further added tliat “ it was aigticd, that the aeiier.d rule 

applied to this ease, which is applicable to inlt*rior courts 

with a limited jurisdictitui, viz., that where such court 

exceeds the limits of its jurisdiction, the pioceediiigs arc 

void, a\Hl may he >howii to be so in any collaitual pn)e(*edings. 

If it were so, anil the local courts of hankmpiey were 

infeiior courts, these consequences might follow, howeviT 

inconviMiieiit tln v miclit ht?.” It was said hroadlv in Hun- 

bitry v. and in other casts,’ to hi‘ “a gt iicr.il rule 

that no cotirt nf limitt •! juristlietion can give il>ell jurisdiction 

by a wrong decision on a j)oint collateral to the merits of 

the (!a^e, upon which the limit tt) its jnriMhelioii (le)M*n(ls/’ 

but this propMsilion is not inconsistent with the rojadnsivc- 

iiess agaiii-t. eoliateral attack of deidsion-s on juri^dietioiial lacts. 

In livrvU V, the majori»v of the Court oft'omniou 

PI(‘as held that, as on the facts which were hefon* the ('oinity 

Court, the I'oljmlicatioii made was eorreci and one which the 

Court was hound ’o make, it was not reudiu’ed nidi h\ the fact 

that the Court had e(ini(.' to a w roiig eoncltisioii that tin* liaiik- 

nipt had in»t traded in London; Bovdl, (hJ., saying, “In 

ordinary eases when* the juiisdietioii of an inferior tiilmnal, as 

of Magistrates at petty sessioHs^ di*pends on some fai t it is their 

duty to enipiire as essential to this jmisdiciion, tin? deliTtuina- 

tioii ol tiiiit trihmial after bond fide in vi'Stigation f»s to such 

fact, IS (M)iiclusive as to tin* exi^tmee of such jtirisdictioii so far 

as that fact was c«meeriied/^ On ajipeal, the Exchequer 

Chami er mianimouslv held that “ each (Joiintv Court lias a 

• • 

general jurisdiction in Chancery as |>arl of one general court 
of record, and therefore the adjudication was mendy an irregti- 
lar ex'U'cise of jurisdiction, and that the (juestion as to the 
effect of want of jurisdiction did not really arise/’ The Annri- 
can courts also generally hold that “ whenever tlie question of 
jurisdiction is one of fact, and is decided hv the court whose 
proceedings are in question, the decisioii will he final, whether 
the que*itK»n ariw^ on a writ of error or in a ccdlatiTal action/ 
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In Bloom \\ Bnrdlck^^' the Court said, When jurisdic^- 
tion depends on a fact that is Jiti{2:atc*(J in a suit, and isadjudged 
in favor of that party wlio avers jurisdiction, then the question 
of jurisdictu)!! is jiulicially df*cided, and the judgment record is 
conclusive evidence of jurisdiction, until set aside, or reversed 
by a direct proceeding/* This was cited with approval in JSjt 
parte Slernea,^^ in which l^aterson, J., in delivering the judg- 
ment <*f tlie ('alilornia Supreme Court said : ‘‘ Tliis is the 

record of the c(mrt, acting within its legitimate powers, and 
that record niu^t he considcretl as speaking the truth, and as 
conclnsiv(t until it has l)e(*n in sortie way set aside or vacated. 
No (‘vidcuce can l)o received to contradict it.” Mr. Herman 
even says that “where the jtulicial tribunal has not general 
jurisdiction of the sul)j(M t-matter, but may exercise? it under 
a particular state! of facts, those facts must be specially averred 
and established, and when so establi>hed on a hearing of all 
pro[)er parties cannot be impeached in any collateral pmceed- 

in Wr'u/Iif V. Douj^ln.^s^'" Mr. Justice (jiidhysaid; 
“'Hie want of jurisdiction may alwaNs be shown by (walenct^ 
except in one solitary case, viz,, when jurisdiction depends 
on a fact that i^ htiga ed in a suit, and i> adjudgt*d in f.ivo: of 
thi* piirty wlio a vois jtii isdietion, then the (jiM*^tion of juri'^die- 
tion is judicialls decided, and tla^ judgiutml record i*' conclu- 
sive evideiu'e ot jiiri*^dietion, until ^et a>ide or revalued bv a 
direct procet iling,” The juriMliction of a court does not 
depend upon tin* eiicumstauee of tht^ record disclosing 
such a state ot facts t«) have been really >howu in evidence, as 
to warrant the exiueiH* of its autlK>ritv. ' 

Clo|)ton, J., in iuutdicin v. Sims^ - after referring to a nuni- 
bi!r of deci'^inns s dd : “ The rule <hHlucil)le Irom tln‘se (h*ei*iions 
is, that when ilie (^^nrt, hv the recitals of the decrees a-etutains 
the jnri^dietiMM.d fact, such adjmlication is final aioi (‘onclusive 
wlieu the deereo i> colluterallv ussuiled : and if the decree is 
silent, the juri’-dietional fact may appear from other parts of 
the reetuil. the entire reemd imports absolute verity, the 
recilaU ot tlit‘ decree may be ex|)IaiiRMl, limited, or (jualified by 
other part** of the recoril. The entire record may be looked to 
for the [)urpo><* nf asetMtaining the jurisdictional facts, when 
there is no Hmling by the Court ; for jurisdiction is acquired 
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from the fticts as they appear in the entire record; but when 
the power to ascertain the jurisdictional fact is conferred on the 
Courts and the Court adjudges that it has jurisdiction, it is not 
overcome or destroyed because other parts of the record may 
not be sufficient to uphold such finding. It must affirmatively 

appear that such finding cannot be true It 

is unnecessary to decide what would bi* the effect if other parts 
of the record contradicted or disproved the findings of the Court 
as recited in the decree, or whether such findings are conclusive 
when the record itself shows that the evidence of jurisdiction 
on which the Court acted is insufficient to establish the jurisdic- 
tional fact. Evidence outside of the record, whether verbal or 
written, cannot he received to impugn the recitals of the 
decree.” 


The same rule is held to apply in America to the Courts 
of limited jurisdiction also. Thus the California Supreme 
('ourt laid down broadly in Grove tliat even ** an 

inferior court may determim* coneliisiv(‘ly its c)wn jurisdiction 
or power, by adjudicating the (‘xistenet^ of facts upon the 
existence of which its jurisdiction or power depends.” 
However, the New York Supreme Court in Dyckman v. 

' said : “ On examining the authorities respecting the 
conclusiveiiess of records on jurisifietional questions, there will 
l>e found great and irrcconeilahic diversity, and 1 shall place 
my opinion on this question in one single proposition, which is 
supported by several cases, and contradicted by none; and that 
is, that when the jiirisdielion of a ('onrt of limited authority 
depends on a fact, which must be ascertained by that Court, and 
such fact appear>, and is stated in the reei^rd of its proceedings, 
a party to such proceedings, who had an opportunity to con* 
trovert the jurisdictional fact, hut did not, and contested upon 
the merits, cannot afterwards, in a Cf)llateral action against his 
adversary in those proceedings, impeach the record, and show 
the jurisdictional fact therein stated to he untrue.” TheSunreme 
Court of Ohio observed in Andenon v. ComrniisionerBf that 
matters collateral to the merits and precedent to the exercise of 
jurisdiction by an inferior court are not concluded by the judg- 
ment except when the statute required the court to pass upon them. 
In People's Savings Bank v. Wilcoi," the Supreme Court of 
Kfiode Island also said that “ the rule applieahle to Courts of limi- 
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tfld jariiiictjoa which m the better established w principle and 
aotberitw, is this : that where the jnrisdietion dep^ode m seme 
ddkteral fact which can be decided without going into the case on 
itsmeritsi tbeti the jurisdiction may be questioned collaterally and 
disproved) even though the jurisdictional fact be averred of record, 
and was actuiilly found upon evidence by the Court rendering 
tfaejudgment. . . . But, on the other hand, where the ques* 
tion of jurisdiction is involved in the question which is the gist 
of the suit, so that it cannot be decided without going into the 
latter question, then the judgment is collaterally conclusive, 
because the question of jurisdiction cannot be retried without 
partly at least re*trying the case on its merits, which is not 
permissible in a collateral proceeding.” 

These distinctions have, however, been sharply criticized 
and condemned by Mr. Vanfleet who points out that they 
attempt to draw a distinction Iwtween inferior and superior 
Courts where none exists and says “ they overlook the 
point that, in all Courts, the allegations of the petition 
alone can be examined to determine the jurisdiction over 
the subject-matter, and that tbe allegations contained in 
the proof of service "r recital of appearance alone can be exa* 
mint'd to determine the jiiiisdiction over the person ; am) that 
the only difference between inferior hikI Miperior Courts is one 
of presumption in regard to juristliction ; and that when this is 
shown ity the record of an inferior Court, its adjudication is 
entitled to the same respect, collaterally, as that of a superior 
(?ourt.”^” Mr, Black says, “ ii ajipears to Ik; undisputed 
that if the jurisdiction of an infei iur Court, in any case, depends 
upon the existence of a m rtain fact or state of facts, and it is 
shown by the record that there was evidence tending to prove 
such facts, and that such evidence was adjudged sufficient, and 
the Court judicially determined that such facts existed, theu the 
judgment cannot be collaterally impt'uclud or contradicted.'^' 

And this is the rule as to all the facts required to give jiirlsdic* 
tion in any case. If there is a total defect of evidence of the 
fact, the summons to the defendant will be void, in whatever 
form the question may arise, but if there be even a slight proof 
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tetding to make out a proper cote, the summont will be vuiid 
againet a collateral attack, because in the first cate the Ooitrt 
acts without authority, iu the other it only errs in judgment 
upon a question properly before it for adjudication. The 
same principle applies when the wrong determinatioo of a 
juriadictioDal foot is due not to the misappreciation of evidence 
but to a mistake of law ; the correct rule applicable to such a 
case being that “if the question is colorable, such as a person 
unskilled in the law might mistake, it will shield tlie decision 

from collateral assault if the iurisdictiunal matters 

are colorable, the proceeding is not void.””''* 

The correctness of the main rule has also been denied 
sometimes. Thus Bronson, J., in People v. Casselt,'"’ nl)served 
that no Court or officer could acquire jurisdiction by the mere 
assertion of it, or by falsely alleging tho existence of facts upon 
which jurisdicliuu depends. I'aige, J., in Harrington v. 
People,^'^ in Noyes v. Itutler/'’' and in Hard v. Shipman,"'^ said 
that the record of any Court, superior or inferior, was never con* 
elusive as to the recital of a jurisdictional fact, and the dcfeii* 
dant was always at liberty to show a want oi jurisdiction, 
although tile record averred the contrary, because ii the Court 
had no jurisdiction, it hud no power to make a record, and the 
supposed record was not in truth a record, 'I’he weight of 
authority, however, is in favor of the finality of the finding, 
and the law may be considered settled accordingly. 

180 . This question has arisen most often in America in 
Concluiivf effect of a regard to a finding by the court as to the 
ending as to service of service of a process; and it is generally 
process. held that when the statement in regard to 

the service is made by tlie court, it must be conclusively pre- 
sumed that the court acted upon sufficient evidence and with 
(hie deliberation before making it, and a finding or recital show- 
ing that the court had jurisdiction is not disputable when a 

c li hM soBictimes beoD hcUi that where juriwliction cxinU over a (fcnorai auhjeef- 
nuktVer, or oluMof {lerttoim, a loiAUke in <lcci'iiii;.* iliat a particular cum falix within puch 
general lobject-mattcr or cIrhp. ‘hten not make the pMccwlmg voM. Thlb dintinetfon ih 
not appUoaUc lo aueb cases, and Mr. VaiitltNii pfitula out tliat, "an error lu holding 
juriftiietioD over a general subjeot by a rnnitj^kcu conatruotion of doubtful law, in no more 
fatal than an error in holding that a {larfieular cane falla within a genera) subject over 
which jariadicUou is undoabted." An erroneous finding as to a particuhir case liuing 
of equitable oognisanoe,** even where the bdl »howu that there is an wief|uate rcmorly at 
law is not voui. 
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judgment based thereon is drawn in question collaterally/" In 
Collins V. Ryan,’’^ the order was held not to be void, even though 
the court had expressed itself satisfied as to the service of 
the process on too feeble evidence or even without proof of 
sufficient diligence. The recitals in the decision are, however, 
to be taken in every case, with the whole record, so that if 
there is any conflict between the recitals in the decision, as to 
the terms of an order, and the order itself, the latter must 
control, for a recital of the order must yield to the order itself.^'* 
In Cloud v. Inhabitants,'"^^ there was a recital that the defen- 
dant had been duly served with process, but when the service 
was produced it proved to he worthless, and the judgment was 
held to be void and a nullity. In Blodgett v. Schaffer,'^ it was 
held that a recital in the judgment as to service of summons 
would not be conclusive where the service found in the record 
was fatally defective. The same principle was followed in 
Crow V. Mcyersieck, "' in which it was said in substance 
that the notice was a part of the record, that it showed the infir- 
mity on its face, and contradicted the general recital ofdue notice 
and thus a want of notice appeared from the whole record! 
In Hobby v. Bunch, ' the summons ought to have beer! 
Mrved on the defendant personally, but the return snowed that 
it was served by leaving it at the defendant’s residence, 
and the service was held by the Georgia Supreme Court to be 
void in spite of a recital of due service in the decision and 
Bleckley, C. J., said: “It follows that when the judgment 
recites service, and there i> a letniii, the recital is always based 
upon the return, and the. two are to be construed together. 
This recital, therefore, being silent as to the mode of service 
and the retiini showing that the mode wa^ not personal service! 
but by leaving a copy at the defendant’s residence, the conclu-’ 
sion results that the rule was served as the return specifies and 
not otherwise. All this appeared and still appears on tlie face 

of the record That the return is a part of the 

record and must be noticed even by a purchaser, in connection 
with the judgment reciting service, is well established by 
respectable authority. ' There is uotliiug contrary to this ^ 
tion in Hightower v. WiUium," ' in which case the recital in the 
judgment showed due service, whether construed alone or in 
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connection with the rest of the record. The effort was, not to 
supplement, explain, and qualify by other parts of the same 
record, but to overcome the recital by extrinsic testimony. 
Here, on the contrary, there is no resort to extrinsic evidence, 
but only an application of the rule that the whole record 
or judgment roll is to be read together.” However, mere 
failure to find an affidavit in tho record will not overthrow 
the decree with its general recital of service by publica- 
tion, even when such service could not be ordered without 
an affidavit as to the non-residence of the defendants.'* 

In BTtckhousc V. the return of service was in the 

name of the deputy sheriff in lien of the sheriff, and therefore not 
legal evidence of the service, and Merrimon, J., in delivering the 
judgment of the North Carolina Supreme court, said : “ The 
defective return might have been amended upon proper appli- 
cation, if the facts warranted such action. But the court 
might have made inquiry and ascertained that service was 
actually made by the deputy sheriff. Indeed, it appears from 
the record that it did. It is recited therein, and in effect adjudg- 
ed, that .service of process was made on the defendants. It 
would be more satisfactory if the recital in the record of the 
fact of service had been fuller, and made some reference to the 
evidence of service, but this is not essential. Every intendment 
is ill favor of the action ol the court and its sufficiency. 'I’he 
ascertainment aud recital of facts in the retjord by the court 
imports verity and binding effect, and must he so treated for all 
proper purposes of the action, until in some proper way the 
action of the court shall be successfully impeached. Thus in 
this case it must he taken tlial the court, acting upon proper 
evidence, ascertained aud set forth in the record the' important 
fact that the defendants iu tlie proceeding in question wera 
served with the process against them,— that is, served re^ularlv 
effectually.” ’ 

The rule was enunciated at length in Treadway v. Eaul- 
burn, " in which it was said : " If the recitals in the record 

show affirmatively that the court was without jurisdiction as 
to the person or the subject-matter, no such presumption would 
obtain, because it would contradict the judgment itself, and 
destroy the rule inhibiting its impeachment in a collateral’ pro- 
ceeding. Ill determining whether such judgment affirmatively 
shows that there has been the service of citation authorizing it, 

1 r < uwiwv f Am, 8t. 
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the entiTe decree moot be looked to and ooasidered } end if <bat 
portion of it relaiiog to the question discloses that tiiere was no 
seruioe^or service so defective that a judgment by default thereon 
wovld be void end not voidable, and the remainder of the 
reeoKi is silent, and there appears no finding of the court from 
which it may be inferred that there was either service or an 
appearance, then the absence of jurisdiction would affirmatively 

appear If, however, other parts of the record, 

and particularly the judgment, which is the final act of the 
court, entered upon full consideration of all the facts before it, 
should, as in the present case, show the due service of process 
or other facts which would give the court jurisdiction of the 
person, then it would affirmatively appear that such jurisdiction 
attached, and the rule would apply that in a collateral pro- 
ceeding the recitals import absolute verity, and cannot be con- 
tradicted.” This was quoted with approval and followed in 
Heck V. Marlin, in which Hobby, J., said : “ We do not think 
that it was competent in this collateral proceeding for the appellee 
to impeach or contradict the recitals in the judgment referi-ed to. 
The Uourt erred, we think, in permitting this to be done by 
the admission of the evidence to which the appellants objected.” 

Speaking of the effect to Im* given to the determination or 
decision of a Court as to the service of processes on the defen- 
dants, Gholson, J., inCallen v. Elliron,^* va\d : ” Isit obligatory, 
unless impeached or set aside in the mode presented as to other 
decisions of the Court, or may it be disregarded as null and 
void whenever brought in question upon allegation and proof 
that the party in truth had no notice or opportunity to be 
heard T Hence arises a conflict between principles of policy, 
which require the former conclusion, and principles of natural 
justice, which lead to the latter; and, as might be expected in 
cases d* such conflict, the decisions of courts have differed. 
As to the judgments of courts of general jurisdiction, the 
decisions in this State (Ohio), though perhaps not entirely 
uniform or consistent, do undoubtedly show a strong inclination 
to sustain such judgments against indirect or collateral attacks 
OB their validity and effect. It appears to have been thought 
that natural justice is satisfied when notice is required, and an 
impartial tribunal established to ascertain and determine 
whether it has been given. Nor can it properly be said that 
such a tribunal has iurisdiction, because it has so decided. Its 
decisioo is binding because it was authorized to make it, and 

•> U ASk Skliae. *1A i » nAa.D«.Ml 
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because pabUc policy, and the respect due to tlie sorereigaty 
it represents, at least in tribunals acting under the same 
sovereignty, require that the decision should be regarded, 
while it remains on the record unim|ieache<l and nnreversed.” 
In Coii V. Haven the Connecticut Supreme Court said ; *Mt 
will not be denied, and has not been on the argument, that 
when a court has jurisdiction its record speaks absolute verity, 
because it is the record of the court's doings; and being a 
court of final jurisdiction there must he an end to the matter 
in dispute, if it be possible to reach tliut. end at all. And it is 
so necessary that confidence should be reposed in courts of a 
high character, as well as in the records of such courts, that on 
the whole, and in view of all the considerations affecting the 
subject, it is the only safe rule to give the decisions of eourts 
of general jurisdiction full effect so loug as they remain in 
force, rather than to leave them open to be attacked in every 
way and on all occasiuiiii. Being duinestic judgmeuta, they can, 
if erroneous, be reveiwed by proemlings instituted directly for 
the purpose, and reversed on error, or by a new trial ; and if the 
danger is imminent and special, I'tdief can be temporarily, if 
not finally, obtained by application to a Court ofEquity. Any 
other rule with regard to judgment<i of such courts would l)e 
attended in its application with very great embarassmetit and 
would be very dangerous in its general operation.” 

riie contrary has been held in some^cases. Thus in Pendleton 
V. Comstock, J., said:'* I think it isalwaysthe right of 

a party against whom a record is set up to sliow that no juris* 
diction of his person was acquireri, and consequently that there 
was no right or authoritv to make up the record against him.” 
In Bolton V. Jacks, Jones, J., said *' It is now conceded, at 
least in this State, titat the bare recital of jurisdictional facts in 
the record oi a judgment of any court, whether 8U[>erior or 
inferior, of general or limited jurisdiction, is not conclusive, 
but only prt'ma /«cie, evidence of the tiuth of the fact recited, 
and the party against whom a judgment is offered is not, by the 
bare fact of such recitals, estopped from showing by affirmative 
proof, that they were untrue, and thus rendering the judgment 
void for want of jurisdiction.” Mr. Freeman says"' “The 
principles which it is thought aiu sufficient to support the 
practice of leaving the question of jurisdiction over the parties 
always open tt» dispute on collateral proceedings are, that the 
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high aod uncontrollable verity of the record never attaches 
until the court has obtained jurisdiction of the person of the 
defendant, as well as of the subject-matter of the action; that in 
the absence of the fact of jurisdiction over the parties, there is 
no power competent to make a record; that the thing offered as 
a record may be nothing but an unauthorized paper; that the law 
contemplates, upon reasons of natural justice, that no man shall 
be deprived of any of his rights of person or property without 
an opportunity of being heard; that whenever the judgment of 
any tribunal is about to be used in any proceeding, whether 
direct or collateral, it is incumbent on the court wherein it is 
oflered to inquire into the jurisdiction of the court rendering 
the judgment ; and that no court can bring a party within its 
power by virtue of false findings and recitals." ” But he himself 
adds in another place, That the matters intended by a court 
of record for its memorials may be proved not to be a record by 
parol evidence is in conflict with the principle recognized from 
the earliest times ol our common law that the plea of nu/ tiel 
record was to be decided only by inspection of the alleged 

matter of record The court has ample 

authority to make h record; and it is not true that this 
authority is dependent upon jurisdiction over the party 
against whom the record speaks. Neither is it true that 
inaiumining the verity of the record in collateral proceed- 
ings is more repugnant to natural justice tliaii the opposite 
course would be. A party wlu) has been wronged by being 
judged without any opportunity to make his defence may 
avoid the jurisdiction in various ways. ‘‘ He cannot generally 
ullect the rights ol innocent third parties growing out of a 
judgiueut regular ou its face. But as to those parties, it wouht 
be us great a violation of the principles of natural justice 
to deprive them of property acquired for a valuable considera- 
tion, by establishing some hidden infirmity preceding the 
judgineiil, as it is to deprive the defendant of his rights by 
luuiutaiuing the integrity of the record. And as the law 
cannot minister abstract justice to all the parties, it is at liberty 
to pursue such a course as will best subserve public policy. This 
course* requires that there should l>e confidence in judicial 
iribuuals, and that titles resting upon the proceedings of thest* 

iribuuuls should be respectetl and protected 

The hardsliip arising from an erroneous or inadvertent decision 


•• m. Kw. 

li How. or. 


j Owin t nrruU. 1 SjnmtM. A if, 351. 
1 Johrifcon t J7 



8. 18L] CONCLUSIVE EFFECT OK A FINDING AS TO SERVICE OF FUOCI^S. 449 


upon jurisdictional questions is no greater than that issuing 
from an erroneous or inadvertent decision upon other mat- 
ters. That the reversal of a judgment in an appellate 
court shall not affect rights acquired unrler it by third parlies, 
is a rule universally and uncomplainingly acknowledged/***' 

In Axmanv. Oueker^'^^ a wrung finding as to a writ of at- 
tachment was held not to be void, lii Sheldon v. Wright , it 
was, no doubt, held that where a defective service was adjudged 
to be good, the defendant’s right to defeat the judgment 
collaterally was just the same, whether he did not appear or 
whether he did ajipear specially and contest tlie point un- 
successfully; Imt Mr. Vanfleet aptly points out that that 
case seems to confuse jurisdiction over the person with jurisdic- 
tion over the subject-matter, and says, “Where the want of 
jurisdiction over the sulject-matter is clear beyond all debate, 
the denial of a motion to dismiss catimu make the judgment 
valid. It is not so, however, with a want of jurisdiction over 
the person. It it possible for llie court to obtain that. And 
when the defendant appears specially and moves to dismiss for 
want of service, the court has power to decide that motion. 
In respect to the motion, it lias jurisdiction over both person 
and subject-matter, and its Judgmorit that the motion is not 
well taken, however erroneous, is not void, ami cannot lie 
attacked collaterally, and necessarily shields the judgment in 
the main cise, even though it may show an entire absence of 
service.*’ 


181. The com[)etency of a court’s jurisdiction over a 

Condition, of the i.mti- affecte.l, hr.wfVcr, Uy tlie on- 

tution orcognuanceof ditions or mode of its exercise, by tho legal 
a suit do not affect character or position of the suit, or the 
jurisdiction. procedure prescribed for its cognizance or 

disposal, — nor by the absolute or provisional bar of the suit or 
the inappropriateness of the issues tried or the relief awarded. 
Certain preliminary conditions are prescribed in some cases for 
the institution of suits, having reference usually to the produc- 
tion of a certain certificate, to the giving of certain notices, to tlie 
lapse or non-lapse of a certain period, or to the nature of the 
relief that can be decreed. Thus Act XI of 1859 for sales of 
land for arrears of revenue, provides that no suit to annul a 
sale made under that Act shall be received by any couit of 
justice, unless it shall lie instituted within one year from the 
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It has never been held, however, that the mere fact 
of the institution or cognizance of a suit in violation 
of such provisions prevents the judgment passed in it from 
operating as m judicata, or even avoids it collaterally. 
Such provisions are not essentially different in their character 
from those enacted for barring suits before the accrual of the 
cause of action or after the lapse of the period of limitation 
provided for them, and though it used to be held sometimes 
that the Court in taking cognizance even of such suits acted 
without jurisdiction, yet it has long been quite settled that it 
is not so, and that the bar of a suit by Limitation Law does 
not affect the jurisdiction of the court, and even the validity 
of a judgment passed therein at least against collateral attack. 
In tne United States it has been held recentiv in Head v. 
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Daniels,^ that a judgment for a debt barred by Limitaticm 
La^ is not void. In some of the States a decree for a claiin 
prematurely brought is held to be void.^“ The weight of 
authority is, however, in favour of the opposite view, Tlie 
Indiana Supreme Court has steadily ruled that a judgment 
taken either adversely or by way of eonfes8ion/‘*“ on a claim 
before it was due is not void. The same lias been held in 
Texas* and New Jersey." In fact, it appears to be agreed upon as 
a general rule that a judgment is never void, because the cause 
of action is void.‘^ This was held in several cases when the 
cause of action was a void contract* or a void judgment/ 
£)ven the grant of a [irobute ou a will void for attestation has 
been lield not to be void.*' 


A contrary view has been taken in the United States as to 
certain conditions of jurisdiction. Thus in linmek Mining Q>. 
V. Schooljieldf it was held that to confer actual jurisdiction 
in a particular case, tho jurisdictional powci of the Court must 
be invoked by such proceedings as arc re(|uisite in accordance 
with the law of the particular tribunal. In Furgexon v, 
a decree was held to hi* void, for having been given 
without the coiiscut recjuired by statute, Lord J., observing 
that ‘‘ when jurisdiction has attached, all that follows is but 
the exercise of jurisdiction, but jurisdiction does not attach until 
the conditions upon wliich it depemis are fulfilled.*’ 


18:!. It is also a general rule, that a Court has no power 

to give judgment respecting a mutter not 
submitted to it for deciHiun, even in a suit 
involving other matters which have been so 
submitted, and over which it has jurisdic- 
tion.* In liobinson v. Dulecp Sinyh^ 
Lord Justice James oliserved that “if the court had gone beyond 
the rights which were properly in issue between the parties, the 
decree of ilie court would be al>solutelv null ami void.” In the 
United States it was held in Mundaif v, Ta//" ilnU for theexercise 
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of jurisdiction by a Court in any case, the point decided must 
be, in substance and e^ect, within the issue, and therefore cogniz- 
able by the Court in the suit. As to a defect in a judgment arising 
from the fact that the matter decided was not embraced within 
the issue, the New Jersey Supreme Court in that case said: 
•• Upon g(Mif*ral principles, such a defect must avoid a judgment. 
It is impossible to conccHle, th'it because A and B are parties 
to a suit, a (‘ourt can deci(i(* any matter in which they are 
interested, \vh(‘ther such matter l>e involved in the pending 
litigation or not. Persons by becoming suitors do not place 
themselves for all purposes under the control of the court, 
and it is only over those particular interests which they choose 
to draw in <|ueslion that a power of judicial decision arises. 
11, in an ordinary foreclosure case, a man and his wife being 
parties, the (M)urt ot Chancery should decree a divorce between 
them, it would require iK' argument to convince every one 
that such decree, so far as it attempted to affect the matrimonial 
relation, was void ; and yet the only infirmity in such a decree 
woubi bi‘ found, upon analysis, to arise from the eircumstance 
that the point dcci<led was not within tlic substance of the 
pending litigation. In sueli a ease tl.e court would have acted 
within the fi(‘ld o| its authoritx , and the |)roper parties would 
have been prcMoit; the single but fatal flaw having been the 
absence from the reeord ol any issue on the point determined. 
The iiivalidity ol socli a deertM* dues not |>roceed from any 
mere arhitrary rule, but it lesrs entirely on the ground of 
common justiee. A judgnumt upon a matter outside of the 
issue must of nece.>sity Ue altogether arbitrary and unjust, as it 
conc ludes a point upon which the parties have not been heard. 
And it is upon this v(‘ry ground, that the parties have been heard 
or have had the opportunity of a hearing, that the law gives so 
conclusive* an cflt'cf to matters adjudicated. And this is the 
principal reason why judgments become estoppels.” J'liis 
decision was lolhwved in linpudds v. Stockton^^- in the same 
State, X an Sy<*kel, J., having fui'thcr said : “ A judgment or 
de<!rtr w hich is noc appropriaic to any part of the matter in 
<Mmtiovcr>v before the (^mrl eannot have any force. The 
matter ii. controversy is that exclusively which is prestmted bv 

the pleadings and the issue trauu*d thereby 

The diH'rt*!! in Xi w York liaving adjudicated a matter not 
presented by ilu* pleadings nor within the issue, can have no 
ingher effet^l than a judgment rendered in our own Courts 
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under like conditions. Under the authority of Muiiday v. 
Vail^ it must be treated as a nullity;” and this decision has 
been upheld on appeal by the United States Supreme 
Court. In that same Stale, it has been held aguiu 
ill Jones v. Davenport^^^ that a decree on matters outside 
the issues raised by tlie pleadings, is a nullity collalerully. 
In Indiana, also, it lias been held in several eases, that a jndg- 
ment decreeing that one defendant is surety for another, when 
the pleadings disclosed no issue about it, is void. In Falls v. 
Wright^^^ the land in controversy was not described or ijiclnded 
in the widow’s petition for dower; there was no issue as to 
whether she was entitled to dower in it ; and the Arkansas 
Supreme Court held that “ the jndoment «>flhe Prohate (Jouri 
assigning it to lier as dower was aside from the issue which 
the proceedings presented, and was therefore void.” 

It has sometimes even been held that a judgment without 
an issue to be determined by it is a nullity/' “ because until an 
issue is formed, there is no (juestifui liefore the Court for de- 
cision, no subject-matter upon which it <!an act.” If this 
view were tenable, however, the jiower of tho judiciary could 
and would be entirely evaded by delendant’s neglecting to in- 
terpose any defence, for it iN tmly by sueJi interposition that 
an issue can be formed. Nor does it apjiear to have ever been 
directly decided that the invalidity or even the nullity of ihe 
judgn^ent in these cases is due to the want t>f coinpeteiicy of 
jurisdiction in the court, and not simply because the judgment 
in these cases is outside the issues a ml therefore not allowed 
by law. Besides it is to be borne in mind in considerimg tlie 
weight of the American decisions in regard lo the invalidity ol 
judgments that, as will he explained at greater length in 8ec. 
186, the American Courts lake a v(‘ry broad view of the absence 
of jurisdiction on account of the recniiremeiit of due process of 
law introduced into the (lonsiinition l>y the lourteciith aimuid* 
ment thereof. 

183. The same remarks are applicable to the rule re- 

cognizetl hv some American courts ami 
enunciated by some Aineiieaii text-writers 
in regard to coiirfs having Jurisdiciion 
to decree only the relief that may be de- 
creed legally in the circnmsiances. Mr. 


Courts have jurisdiction 
to grant only the 
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Freeman says : The statement that jurisdiction is the power 
to hear and determine is liable to produce the impression that 
where it exists, any determination which the court may make 
is valid, though in excess of its powers and liable to be set aside 
by appeal or by some other correctory proceeding. The de- 
termination of an action is not confined to the decision of issues 
of. law and fact and ordering judgment for one party and 
against another, but embraces the relief granted; and that there 
should be power to grant tlje relief specified in the judgment 
is as essential as that there should he power to entertain the 
action and dispose of the issues of law and fact therein. It is 
true that there is great difficulty in formulating any test by 
which to determine whether a judgment granting relief other 
or in excess of that authorized by law may be disregarded as 
void, or must be treated as valid until vacated by appeal or 
otherwise; but that it is possible for a Court Ijaving jurisdiction 
botli of ibe subject-matter and of the parties to an action to 
pronounce a judgment so far in * xeess of its powers as to be 
wholly or |)artly void, we think innst be conceded.*’^' Simi. 
larly, in Wivd$or v. McVei^h^^ ' Mr. .lustice Field observed 
tliHt “ if the action be upon a money demand, the court has 
no power to senter»ce the party to imprisonment; if it be 
tor a personal tort, the court cannot order the specific 
performance of a contract; if it be for the possession of 
real property, the court is powerless to admit in the case 
the probate of a will.” No one is likely to controvert 
this, but as pointed out by Mr. Vanrieet, it is not safe to 
draw principles from imaginary cases which never have 
occurred, and doubtless never will occur. 

In Corwithe v. OnffinS eommi'‘siontMS in partition in 
tlieir distribution embiaced lands other than those contained in 
the petition, and the court confirmed their report, and it was 
held that such judgment was a nullity, as the jurisdiction was 
confined to the subject-matter stU forth and described in the 
petition. 1 he same view was taken in Seamster HlackMtock^^ ' 
in winch Uichardson, J., in dclivtuing the judgment of Virginia 
Supreme Court said : ” Wlier** a hill i^ filt-d to sell a certain 

lot, and a decree is entered for the sale ot iiUothor an(i difiereiit 
lot, not named in the hill, and to wliit h tlic hill has no rela- 
(iiMi.such decree, as respects the lasl-mentioned l()t,isa nullity 
'I he same ap|Hmrs to have been held in Knopf v. Morell* 
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In FUAianv, Monks , a judgment was held to be void, on the 
ground that in addition to having jurisdiction over the subject* 
matter and of the person, the court must lie authorized to give 
the kind of relief which its judgment assumes to grant. Simi- 
larly where a creditor brought a suit, alleging that he liud 
lent on a promise that the defendant would hypothecate 
certian land as security tlierefor, and that the borrower had 
conveyed such land, in trust, for himself and his wife for life, 
with remainder to his children, and asked that the trust be 
declared void with respect to his claim, and the court proceed- 
ing beyond the prayer of the bill, annulled the deed us between 
the trustee and the cesiuts yue (rust, it was held that part of 
the decree was void.*’ On the same principle^ where a widow 
sued to have her dower assigned to her, and the Court after 
assigning it, of its own accord directed the sale of the residue 
of the land for division among minor heirs, the decree of sale 
was adjudged to be void. 

Speaking of the cases in which the action is to recover 
a sum of money, or the pos.scssion of real or personal pro- 
perty, and the court gives judgment for a sum in excess 
of that prayed for in the complaint or shown to be owing 
by its allegations, or for the pos.scssion of property different 

from or in excess of that described in the complaint, Mr. 

Freeman says**: “ As to such excess, there has been no 
pleading or process seeking to recover it or notifying the 
defendant that it was claimed of him. Nevertheless, it has 
been assumed, rather than decided, that a judgment larger 
than the complaint justified, or for more than specified in 
the writ cannot be avoided collaterally.*’ In some States 
a personal judgment rendered against a garnishee, where 
only an order t® deliver is ;iuthorized, has indeed been 
held to be void.*« The weight of authority is, however, 
against that view. It appears to be generally established 
that in a suit for movable property, a judgment only for 
its delivery or for its value will not be void.*' In Bi-cior 
V. Druru,^^ the Court, instead of ordering the delivery of 

ceruin corn, gave a judgment for its value, and thejudg- 

ment was held not to be void ; and Mr. Vanflect justifies 
the decision on the ground that, “ C^rt had granted 
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relief which was beyond its power in any case whatever, 
it would have been void ; but as it had power to render a 
personal judgment for that amount in a proper case, doing 
so in an improper case was simply the wrongful exercise 
of power.”*® In a later case, the same Court again took a 
similar view.'^o In Massachusetts, a plaintiff can, in certain 
cases, recover costs only if he recover more than ten dollars, 
but an order awarding costs when the recovery was for ten 
dollars only was held in White v. Morse^^ not to be void ; and 
the Supreme Court said : “ In rendering a judgment for 

costs, the defendant was not acting outside or in excess 
of his jurisdiction; his error was an error of judgment in 
deciding a qtiestion of law which he was obliged to 
decide, and which was within the scope and limits of his 
jurisdiction.’’ Mr. Vaiifleet says, “ Where the tribunal 
has power to grant relief of a particular kind, an error in 
giving too much or not enough, is never void, so long as 
it does not exceed its possible power in any cause of the 
general class to which the one under consideration belongs. 
Thus excessive damages, or excessive equitable or legal 
relief given in a particular civil cause, the court having 
power to give such damages or relief in a proper civil 
cause — do not make the judgment void.” .... All 
the Cases agree, that a judgment within the general scope 
of the allegations is not void because not warranted by tne 
prayer .... When the matter in controversy is 
referred to appraisers, commissioners, referees, or other 
similar officers to take evidence and report, the report be- 
comes a paper in the cause, and is a part of the record, and 
if it is broader in its scope, or includes property or matters 
not mentioned in the pleadings, a judgment oi decree 
in accordance therewith ought not to be held void.*^' ” 
In Fletcher v. Ho/mrs,” tliere was no prayer for a personal 
judgment against the defendant, but it was l endered against 
him on his consenting to it, and it was held valid, the 
Court having said: ” We can conceive of no reason why a 
judgment entered by agreement, by a Court of general 
jurisdiction, having power in a proper case to render such 
judgment, and having the parties before it, should nut 
bind those by whoie agreement it is entered, notwitbstand- 
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ing the pleadings would not, in a contested case, authorize 
such a judgment. Tlie object ol a complaint is to inform the 

defendant of the nature of the plainiitt's case 

If he wishes to waive it, or agrees to the gi anting of greater 
relief than could otherwise bt* givi ii under its averments, 
without amendment, and sucli relief is given by his consent, 
we think that the judgment is not even erroncousi much 
less void as to iiim.'’ 


In a late case in Texas, the plaintiff had sued to 
recover the half of* a league of land, and the matter 
had been submitted to arl)ilratrors who awarded him 
the whole leai iie, for which a jiulginent was rendered. 
This judgment being assailed collaterally, the eotirt said ; 
** A decree within the iurisdictioii of the court, its terms 
alone will determine its extent ; and, it will not, in a colla- 
teral attack, lie restricted by the pleadings. A Judgment 
erroneous for want of issues by the pleadings will be cor- 
rected oil error or appeal, but it is not void.**''^ The 
Missouri Supreme Court ^aid iu lieiris v. that a 

judgment would not he \oii|, “because the pleadings did 
not warrant the jiulgujeiit ; ' aiul in (yiieJUj/ v. Ntcholson^^^' 
that “a judgment, though informal, evcui to the extent of 
granting a relief not contemplaleil in the petition, when 
the parties are liefore the (o)urt and the relief is within its 
jurisdiction, is not a void proceeding.'* In Aliie v. 

a bill in equity for partition against husband and 
wife alleged that the wife owned the undivided one- 
third; and without any cr<iss bill between the defendants, a 
decree was rendered that the husband and wife owned the 
undivided one-third, audit was set off to them. Afterwards 
in a suit for it by the wife alone, it was held that the decree 
in the husband's favour could uol be attacked by her col- 
laterally. 


184. In some cases, even certain ordinary provisions 

relating to tlie institution or cogni- 
Impropcr inHtitulion of zaiicc of suils are deemed conditions 
prom-dings does not jt ^licd to llie eXCrcisC ..niirirttlictiou, 

court’s jurisdiction. and a non-complianco tlierewith held 

to constitute a defect of jurisdiction. 
It has thus been held that a court has no jnristliction to 
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and decide a suit or an appeal within its jurisdiction 
8^4 cognizable by it, if it is instituted in a court not having 
such jurisdiction,*" even though it maybe transferred to 
it by higher judicial authority. The Calcutta High Court 
held in Peary Lallv. Komal Ktshore,^' that it could “direct 
the transfer of an appeal only from a court having juris- 
diction to receive and try it,’’ and that decision was 
approved of by their Lordships of the Privy Council in 
Ledgard v. Bull.'- These views were expressed however 
on appeal, and the decision of a court having jurisdiction 
does not appear to have been over held void, simply 
because the suit in which it was passed was not instituted 
in it but was transferred to it from a court in which it was 
instituted and which had no jurisrliclion over it. 

Further, it appears to be generally agreed upon that as 
the preferring of a plaint or petition is the usual and regular 
mode of bringing a controversy to the cognizance of a Court, 
it will be incorrect to make the jurisdiction depend upon the 
technicality or sufficiency in law of the case so presented,*^ 
and that if such a case is stated that on u demurrer the Court 


may render judgment in the petitioner’s favor, it is an un- 
doubted case of jurisdiction.'' In Taylorv. Goofs, objections 
were made against the judgment of foreclosure and sale on 
the ground that the petition had not stated facts sufficient to 
constitute a cause of action, but Maxwelj, J., in delivering 
the judgment of the Nebraska Supreme Court said, “The 
sufficiency of the petition is not a test of jurisdiction. This 
Court so held in Trumlde v. Williams.'" The court may 
commit an error in sustai'ning an insufficient petition. That, 
however, does not affect the validity of the judgment, if no 
direct proceeding is had to vacate or set it aside, provided 
the court had jurisdiction.” 

It has been said that “if the petition sets forth facts 
sufficient to challenge the attention of the Court, with 
regard to its merits, or to authorize the Court to deliberate 
with respect thereto,” it will be sufficient to confer jurisdic- 
tion on the court.*' The Illinois Supreme Court said. 


"Enough must appear, either in the application or the 
order, or at least somewhere on the face of the proceeding, 
to call upon the court to proceed to act ; and all agree that 
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when that <1oe8 appear, then the court has properly 
acquired jurisdiction.”’ ” Mr. Vanfleet taking a still broad- 
er view, says: “I conclude that allegations immaterial 
and wholly insufficient in law may be sufficient ‘ to set the 
judicial mind in motion,’ and to give a wrongful but actual 
jurisdiction which will shield the proceedings from colla- 
teral attack. It seems to me that the Indiana case (Ricketts 
V. Spraker^'-') which was a special statutory proceeding 
before a board of inferior and very limited judicial power — 
announces the true and only logical rule, namely, that 
ifthereisany petition at all invoking the action of the 
court, its judgment is not void. The (’ourts of New York 
are not able to stand by their early rule that, where a 
single material allegation is omitted from a petition in a 
special proceeding, it is void.'”’ .... The failure to 
allege any matter necessary to make a catise of acf.ion, or 
the allegation of matters which do not do so, when the 
object of the pleader is apparent and the relief sought is 
within the power of the Court to grant, can never make 
the judgment void.” .... An examination of the 
cases will show that e;.ch allegation required, cither by the 
Common law or the statutes, in proceedings either special 
or general, has been held immaterial, collaterally, and that 
its omission did not make the proceeding void. Thus they 
have all been eliminated. If the omission of one materia 
allegation from the complaint, affidavit or petition, does 
not make the proceeding void, it is difficult to see why the 
omission of more than one, or all of them, should do so. 
Where the material allegations show affirmatively that no 
cause of action exists, they can .ill be struck out without 
injury, thus letting the cause stand on the immaterial 
allegations; and if a judgment rendered with such material 
allegations in the complaint is not void, as the cases show, 
one rendered in their absence cannot be void for that 
reason, as they add nothing to the pleading."’' 

The contrary has often been contended, and sometimes 
even held, as to the affidavit generally required to be en- 
dorsed on or filed with the plaint or the petition of appeal. 
In Palmer v. Peterson,'^ the appeal was required to be pre- 
sented with an affidavit by the appellant or some person 
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authorized by him, as to its being made in good faith, and it 
was filed by an unauthorized person, and it was held that 
even a subsequent ratification of it by the appellant himself 
would not give jurisdiction to the court over the subject- 
matter. But Mr. Vanfleet disapproves of the decision, 
and says ; “ The power to pass upon the right involved in 
the controversy was the jurisdiction over the subject- 
matter, and tliat was undisputed. The power over the 
person of the appellant was the qiiestion in controversy, 
and he could waive that by appeariiig or consenting.” 

It appears really that the question was not of jurisdiction 
at all, but simply of procedure, and therefore quite irrele- 
vant so far as jurisdiction was concerned. In Johmon v. 
Jones, the .Supreme Court of Nebraska said, “The 
affidavit to the petition was not an element of jurisdiction 
without which the court could not act. It wa.s, at most, 
merely a formal part of the petition — a preliminary form in 
commencing suit, and its omission amounts to one of those 
irregularities which cannot be collaterally' called in ques- 
tion, even if the proceedings had taken place before an 
inferior tribunal. ' This has been a|»provcd in Tnimhle v. 
Wiliiams. " 'I'lie same lias been held in other States also,’" 
nor will an order be void simply because the alHdavit re- 
quired does not show who the atliant was, ” or the jurat 
had been omitted to be recorded by inadvertence."' It has 
also often been h<dd, that even in cases in which a plaint 
is required by positive law to be veritied by the plaiutifT, as 
is the case in British India, the absence of the verification 
docs not affect jurisdiction;" and as observed by Mr. 
Vanfleet “if its entire absence does not affect the jurisdic- 
tion, of course mere defects in it cannot.” 

Mr. Hawes in hi- Work on the jurisdiction of 
courts savs that when the original 
court has no jurisiiiction over a suit, 
an appeal will not confer it upon the 
Appellate court, so when the jurisdic- 
tion of a court over a partictilar 
subject-matter is appellate only, the 
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only manner in which the authority to adjudicate upon 
that particular matter can be obtained is by an appeal to it 
in a regular manner/' This view was adopted in a number 
of Indian cases, but it appears to he now settled that 
where a Subordinate Court has no jurisdiction over the trial 
of a suit or an ap])eal, the Appellate Court authorized to 
hear appeals from that Subordinate Court has power as 
such to set aside its proceedings on an appeal, lu Jwnhi 
Prasad v. SnUff Ham,"' .Straigh*^, .1., (with the concurrence 
of Sir John Edge, said: “ A preliminary objoction 

was taken to the hearing of the appeal on the ground that 
as no appeal l.iy to the Uisirict Judge, a fartiori no appeal 
lay to this Court. That proposition had aulhority in cases 
to be found in I. L. II. IV. All. ‘ and 1SH7 All. W. 
N. 76,"' to both of which I was a party, and there are other 
rulings of mine to a like effect. I h ive for sometime past, 
after consultation with the rest of the (hun t, come to the 
conclusion that those rulings were erroneous.” 

186. It lias sometimes been conteiuled with ro^rard 

to certain other provisions of the law 

No other provisioiiH ()(‘ procedure also, that tliey constitute 
relating to procedure ‘ i:.* i* ,i . i* i 


afl'ect jurisdietion. 


a Condition of the valid exercise of 
jnrisdiction, and that a tfepartnre from 
them is an excess of jnrisdiction. Tims in Dt'nkishan v. 
Bamit " Mr, Justice Straiii^ht said ** The jurisdiction of a 
Jtidfje to pas.4 an order of remand under Sec. was 

limited Iiy the terms of' that section; and that bein^ 
so, the jnrisdiction of this Court was similarly limited in 
dealing with an appeal from his order preferretl tinder Sec. 
588. Under these circumstances the remark made in the 
order of this Court, dealing with the |)laintiff*s right of 
pre-emption, can only he regarded as an (obiter dictum^ 
and not as determining any question as to the pre-emptive 
right.** 'file expressions denoting absence of jurisdiction 
are often used in a loose sense so as to denote also the 
inability arising from the provisioius of law relating to pro- 
cedure, the inability arising from the circumstance that 
the court should not act in a certain manner. Mr. Jiistici* 
Field in Windsor v. referred to sevtTal 

instances which in hi^ opinion involved such a departure 
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from the eatablished modes of procedure as to render a 
judgment void. With regard to the particular question 
involved in that case, tie said : ** It was not within the 
power of the jurisdiction of the District Court to proceed 
with the case so as to affect the rights of the owner after his 
appearance had been stricken out, and the benefit of the 
citation thus denied. For jurisdiction is the right to hear 
and determine, not to determine without hearing. And 
where, as in that case, no appearance was allowed, there 
could be no hearing or opportunity of being heard, and there- 
fore could be no exercise of jurisdiction. By the act of the 
Court, the respondent was excluded from its jurisdiction.” 
Justices Miller, Bradley and Hunt however dissented from 
that view. 

Refusal to hear a defence even on the ground that 
the defendant is an alien or a rebel has, however, 
been held in several other cases also to invalidate 
the proceedings.' " In Dean v. Nelson/'^' certain foreclosure 
proceedings taken in the 8tate of Tennessee where the de- 
fendants had their home were held void, even though 
notice to appear had been published in accordance with 
the laws of that state, the United States Suprenie Court 
observin'; that — "thcdefendants were within the Confederate 
lines at the lime, and it was unlawful for them to cross 
those lines. . . A notice directed to them and published 

in a newspaper was a mere idle form.” In Earle v. 
Me Veigh"' also, certain judgments were held void on the same 

E rinciple* In Dorr v. the Virginia Supreme Court 

eld that all the proceedings founded upon a notice by 
publication to a person in an enemy state during active war 
would be void. Lewis P. in delivering the judgment of 
the Court said; “All communication between the in- 
habitants of the confederate states on the one hand, and of 
those states adhering to the union on the other, was pro- 
hibited by law. Hence the execution (if the order of pub- 
lication was without any legal effect whatever. It did not 
constitute notice, either actual or constructive. The non- 
resident defendant, had he seen the order as published, 
could not have lawfully obeyed it, even if he had had the 
physical power to have done so ; and consequently all pro- 
ceedings founded upon it are void. This is well settledi 
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Wth OD principle and authority. . . . Notice and an 

opportunity to be heard are essential requisites to the 
jurisdiction of all courts.” '' In the case last cited, Mr. 
Justice Field said; “It is u rule as old as the law, andnevir 
more to be respected than now, that no one shall be 
personally bound until he has his day in Court, by which 
is meant, until he has been duly cited to appear, and has 
been afforded an opportunity to be heard. •Iiid^nient 
without such citation and opportunity wants all the attri- 
butes of a judicial determination.’* 

The Courts in the United States, as ohserved above, 
generally take a broader view of the want of jurisdiction 
on account of the provision in the fourteenth amendment, 
that “no State shall deprive any person of life, liberty or 
property without due process of law,”“ihe essence of 
which,” as Mr. Reno says, “ is adequate .'.olice of suit to the 
defendant. Notice of suit is required in order to afford the 
defendant an opportunity to be beard in his own defence, and 
it is absolutely essential to due process of law.”'*' In Stuart 
V. Pnlmer,"' the New York (’ourt of Appeals sJ‘id that due 
process of law “ Requires an orderly proceeding, adapted to 
the nature of the case, in which the citizen has an opportu- 
nity to be beard, and to defend, enforce and protect his 
rights. A hearing or an opportunity to be beard is abso 
lufely essential. We cannot conceive of diiepriicess of law 
without this.” In Pennoifer v. Ntf, ' a personal judgment 
against a non-resident upon service by publication, in ac- 
cordance with an ex [tress provision of a statute was held 
to be void, on the ground of the statute being unconstitu- 
tional as denying due process of law to the defendant. 
Mr. Vanfleet observes however that — “if service could he 
dispensed with in certain proceedings, and errors and 
irregularities therein disregarded in others, without ren- 
dering the proceedings void, collaterally, before this 
guaranty was placed in the constitution of the nation, the 
same things can still be done with the same eflect.” '’ Mr. 
Black also observes that if the defendant is not allowed 
a proper opportunity for defence, “ it seems to be rather an 
irregularity or failure of justice, than a fatal defect in its 
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Irffgularitifs in ji pro- 
cess CH’ its herviee do 
not avoid judp; (lien t. 


jurisdiction. Distinguishing a defect of jurisdiction 
from a mere error or irregularity of procedure which never 
voids a judgment or order, Mr. Hawes says: “ In the for- 
mer case the whole proceeding is roram non judice and 
void; in the latter the proceeding cannot be itnpugned in 
a collatei al action, even though it be erroneous upon its 
face, and even though it relate to a fact which in a former 
stage of the proceeding might have been essential to con- 
fer jurisdiction. U is examinab!(‘ only on a direct pro- 
ceeding, as by an appeal or a proceeding in the nature of 
an apj)eal, and where there is no remedy of tliat kind it 
concludes for ever.*’ 

187. Even in the United States, however, it is held 

that mere irregularity or defect in a 
process or its service will not render 
the subsequent proceedings void. Mr. 
Vanfleet says that the true rule deduc- 
ed from all the cases is — ‘‘ That if information be given 
sufficient to warn defendant that a judicial |)roceeding is 
pending against him in a j)arliculur court, and the proof 
of service is sufficient for the court to infer that he has 
such information, the proceeding by default will not be 
void. . . . The proceedings are colourable, and will 

withstand a collateral assault. A \’t?rmont Statute required 
a justice of the peace to indorse uj)on summonses the day, 
month and year when the writ was |)resented to and signed 
by him, and declared that the failure to do so should 
make the writ void. It was held that a failure to do so 
did not make the judgment void in trespass forgood seized. 
The Court said: • The general principle certainly is, that 
a judgment can be considered void in no case except where 
it appears from the judgment itself that the court had no 
jurisdiction.’ ’ This oKl and sensible case ought to settle 
the law, that the omission of any matter of form, even in 
direct violation of the statute, does not make the writ 
void.’* ' A mere defect in the notice to be given to the 
defendant is not such an irregularity as to render the judg- 
ment of a court having jurisdiction void, even though it 
may be a sufficient cause for reversal in a Court of appeal." ' 
In Quarl v. Abbefty "^ the Supreme Court of Indiana said: 
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“ Where there is some notice, although defective, the 
judgment is not void; if there is notice, although irregular 
and defective, there is jurisdiction.” 

The entire omission of the defendant’s name from the 
process has been held to make the proceedings void,'" and 
similarly if the name is wrongly given, and the error is 
such that it must mislead, the proceedings will* he void,"- 
especially when the process is served by publication as in 
such a case the chance of misleading is much greater."' 
In Vogel v. Brown Township, " Elliott, ,1., in delivering 
the judgment of the Indiana Supreme (’ourt, said; “The 
general rule is, that if the writ is served on the party by a 
wrong name, and he fails to appear and plead the misnomer, 
he is concluded, and in all future proceedings may be 
connected with the judgment by proper averntents."' ” 
Merely slight mistakes will, of course, not invalidate the 
proceedings nor will the omission of a Christian name 
from the process," or giving only the initials of the first and 
middle names of the defendant have any such effect."" 
Nor are proceedinirs void simply because conducted in the 
name of the plaintiff firm. ’' Where a process was issued to 
an attorney of(i. cominandinfi: him to appear, but did not 
mention that the ap[)earance was to be for G. it was held 
to make all subsequent proceedings void.'" Hut where a 
process was addressed to the guardian instead of the ward, 
but duly served on the ward, the decree was held not to 
be void.'* If tlie process does not mention at all the place 
for the defendant’s attendance, the judgment will be void, 
“ but errors and omissions on this point, which conid not or 
did not mislead the defendant, would have no such effect.’*^* 
The omission from the process of the immlion of the month 
and giving only the year and the name of the day or 
fixing only a pmiod of thirty days for the attendance 
of the defendant instead of giving in accordance with the 
statute the month and day on which the term of the Court 
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will commence or even giving a wrong date as that of 
the commencement,’'’ or making a process returnable on 
Sunday,'-''' does not render invalid the decision passed on 
the defendant's default. The omission of the signature on 
the process by the Judge or the clerk will also not render 
the subsequent proceedings void.”’ The omission of a 
seal from the process does not make the proceedings void, 
and this was held where a seal was omitted from a sum- 
mons,'"' or writ of attachment,'-'” or citation to a creditor ol' 
an insolvent debtor,*'"’ or garnishment process.* The same 
appears to he the correct rule in cases in which the date 
fixed for the return is earlier than that allowed by law,' 
though the contrary also is often held.” . . . 

Defective service of process gives the defendant actual 
notice, and although the judgment is erroneous it is not void. ' 
Mere defects in service do not make a judgment against 
infants void.-’ In Thompson v. Chicago Ry. Co.,^ it has 
recently been held that service which cannot mislead is 
not voiil, and where a citation is required to be served by 
porting copies in two languages, the omission to post in 
one does not affect the judgment collaterally.’ In Ah 
Men,’' Paterson, J., said : “ The fact that the process has 

not been served by the proper person, or at the proper 
place or time, or that the warrant or order upon which a 
prisoner has been arrested is void, and the arrest unlawful, 
will not render the judgment void, and subject to a colla- 
teral attack.” After final judgment of conviction, the 
jurisdiction of the Court cannot b^e que.stioned by an inquiry 
into the manner in which the accused was brought before 
it ; and this is true, even though the prisoner has been 
kidnapped, and forcibly brought before the Court from a 
foreign jurisdiction."’” In Alabama and I'ichsburg Ry. Co. 
v. Bolding," the summons tor the Company was served on 


•« tVrtaa I \Vi\»on, 12 B. W R STC. 

Ifiowa r. Keyaton*. Mfg. Co . 16 N. W K 
M \1.. Kvoy V Tru»l«»«. N. J Kq 4)lf» 
Bmiih V BmtUi 15 M. 5.'i 
Ambtor r UMicb. 15 W. 677. 

•• King e, Ibtt ui, !**’» Ind. 306. 

t'rftutf r Hlnm. ABlNix. 365. 

•• T»ln«tt r Roienlittrg, « Tbilr, 603, 
r noafflM. 17 Atl. R. 

» Rdmi r. IV V H t o,. 47 l(m». 430. 
r. ShRrr;ll, 16 Vi%niL 33 

Mr UlBWbom r. ^ ‘>rthixurttm, » B. K R 
> Batfidtra t. R«;n*, 10 Mo 770 
BilmvRon V. MaldMi. loo sia. 
HibaoB •. HoW. 63 Am. The. 161 
•. Uictk*. 9 Am. R»p. 161. 

‘ t. SwBrthOQt. 61 IS Y 


* WebRlrr r Ditnusi. 14 S. W. R 5»o. 

» Hawkms r Mr ]>mir»l. 35 N. £. H 63i>. 

* 10 B. W u. n 

’ tiibtOM V Koater. 3 1^ Vnn 5tvl 

* 11 am HI Kilt*, jav 

* pnrtr Mr utU. 6 Tax. ,6pp, 48b. 
rv*riiitoe rtulliMiii 7 t’xl. 270 

I Pack f. Birxuax. 3 1 1 'xl. 6»o. 

ttwena r. iKrtx AXi 4 ivll. 43X 
!■- P' Krllinf. 0 \ I. oil. 
j •® Proplar Kowa, 4 Pxrk. •>. S&3. 

j Kr tHtrif Brott. 4 llxrn. xn4 Cr#**. ^6. 
Stxta V. Bniith. 18 Am Har. 

Bixta r. U-awiaer. 7 \ t Mb. 

Hixie r. Ro«t. 41 lowx. 467. 



a 187.] 


luietrLiitn iit •uvii.a oi 




jsiiuicnoa. 


467 


its station master, and the mistake was held not to affect 
the validity of the £x>/jarte judgment passed, on the ground 
of want of jurisdiction. Campbell, C.J., said:— “ There are 
cases which hold that one sued and served by a wrong 
name may disregard the summons. Ail agree that one 
summoned by a name not his own, and who appears and 
does not plead misnomer, waives it, and is bound by the 
judgment in the wrong name. There is no sound reason 
for a distinction in the two classes of cases. The true 
view is, that one summoned by a wrong name, being thus 
informed that he is sued, although not correctly described 
by his true name, not availing of his opportunity to appear 
and object, whereby the true name would be inserted in 
the proceedings, should be precluded from afterwards 
objecting. Having remained silent when he might and 
should have spoken, he must ever afterwards be silent as 
In this matter. This view is sustained by the books.'- 
There is no distinction in this respect between natural 
persons and corporations." 

In some cases certain affidavits, applications or orders 
are required before an order for the constructive service of 
tlie siiinmotis, and as a general rule it has been held by the 
Courts that even the entire absence thereof cannot make 
the judgment void. The Supreme Court of North ()nro- 
lina has held that all irregularities and errors in tlie order 
for publication are cured by the judgment of the (’ourt 
acting thereon.'' Thus even in the States, in which service 
by publication on non-residents is allowed only on an 
affidavit to the effect “ that the defendant cannot be found 
within the State after due diligence,” it has been held that a 
statement as to the non-service on account of his residence 
in another State, will not render the judgment subject 
to collateral attack.' ‘ The contrary has been held in some 
cases. Thus where the affidavit lias to show not only that 
the defendant is a non-resident, but also that ^ personal 
service cannot bt* made upon him within ibe^ State, the 
omission of the latter cause from the affidavit has been 
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held to make the proceedings void.’* And in Soule v. 
Hough''’ a decree was held to be void twenty years after it 
was passed, “ because the sheriff' by returning the writ four 
days before the return day failed to exercise due diligence 
to find the defendants; and it was also held to be impossible 
for the plaintiff to swear that the officer had used due dili- 
gence.” In Minnesota, the statute requires an affidavit 
as to the non-residence of the defendant and as to his 
place of residence being unknown to the plaintiff’, prior to 
the service of summons by publication ; and in Barber v. 
Morris,'' the Suprenjc ('ourt there held that that “not 
having been done until after the publication had been com- 
pleted the Court acquired no jurisdiction, and its judgment 
was void.” 


Non-comiiliancf" with 
procedure eKwential 
for exercise juris- 
dietiou nmv he 
Mmivcd. 


188. Where there is a jurisdiction over a subject- 

matter, but a nou-compliance with 
any procedure prescribed as essential 
for the exercise of the jurisdiction, the 
defect, it is generally agreed may 
always be waived. Thus in Pisani v. 
A ttoTnejf^iJcneTal fur i.ribv altar their 
Lordships ol the Privy Council lield that the parties were 
bound by an agreement which they had made to the effect 
that the questions between them sh )uld be heard and 
determined by proceedings quite contrary to the ordinary 
c%ir$us curiir. In that case the original information was with 
the consent of tht parlies amended so that the rights of the 
defendants iiitw se might be declared. Before the Privy 
Council, it was contended that tlie decree so far as it declared 
the rights of the defendant must be regarded as the award of 
an arbitrator, and that no appeal would, therefore, lie from 
it. Sir Montague E, Smith in delivering their Lordships^ 
judgment said : “ It is true that there was a deviation from 
the cursas curUt$ but the court had jurisdiction over the 
subject, and the assumption of the duty of another tri- 
bunal is not involved in the question. Departures from 
ordinary practice by consent are ot* every day occur- 
rence ; but unless there is an attempt to give the 
court a jurisdiction which it does not possess, or 
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something ocours which is such a violent strain upon 
its procedure that it puts it entirely out of its 
course, so that a court of appeal cannot properly 
review the decision, such departures have never been held 
to deprive either of the parties of the right of appeal.” 
His Lordship in support of this view referred in the judg. 
inent to the cases of Morris v. Danes,-" and Stewart v. 
Forbes,-' and distinguished those of White v. huccleitch,- 
and Bickett v. Morris,-’' on the ground that the derision i'’ 
them was ultra vires, and the duty of another tribunal. 
That decision was followed by their Lordships in Sadasirn 
V. in which the decree did not award future 


mesne profits, hut the defendant gave security for their 
payment for fill lire years while maintained in possession 
of the decreed lands pending appeals, and t heir Lordships 
held that the ilefeiulant came under an obligation to account 
in execuiion for the subsequent mesne profits, which 
was capable of being enforced by proceedings in execution, 
and which made the accounting a question relating to the 
execution of i he decree, atid that in any case the defen- 
dant was estojiped from pleading that the mesne profits in 
(juestion were not payable under the decree, as the court 
had general jurisdiction over the subject-matter, though 
the exercise of that jurisdiction by the particular proceed- 
ing might have been irregular. 

The same priiieiple was recognized by their Lordships 
of the IVivy Council in Ledgard v. Bull,-' in which Lord 
Watson in delivering their Lordships' judgiueiit said : 


“ There are numen 


IIS authorities which est ablisli that when, 


in a cause whicn ilie judge is competent lu try, the parties 
without objection join i.s.sue and go to trial upon the merits, 
the defendant cannot subsequently di.spute his juris- 
diction upon the grounds that there were irregularities in 
the initial procedure which, if objected to at the time, would 
have led to the dismissal of the suit .... The 


plaintiffs argument as to waiver really rests upon the 
single f^act that the defendant personally concurred with 
the plaintiff in petitioning the District .Judge to transfer 
the suit in terms of Sec. 2.'j of the Procedure Code (from a 
Court which had no jurisdiction, and the defendant had 
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beeo contending had no jurisdiction over it). The grounds 
of that petition had nothing to do with want of jurisdic* 
tion in the Lower Court, but were ordinary grounds of 
convenience, which would justify the removal of a suit to 
the higher court from the lower, assuming it to have been 

S roperly instituted there. Their Lordships are unable to 
old that such a consent to a transfer operates as a waiver 
of the defendant’s preliminary pleas or of any of his pleas. 
It is professedly and in substance nothing more than a 
consent that these pleas shall be disposed of by another 
than the Subordinate Judge.” 

That same view was taken by their Lordships of the 
Privy Council in Minakshi v. SuhramnnyaJ'^' Following 
these last two cases, it was adopted and acted upon in 

Snnkvmnni V. Jhornn,^'’ by Muttusami Ayyar and Wilkin- 
son, J.J.. who said : “ The notice prescribed by Sec. 

25 of the Civil Procedure Code is intended for the 

benefit of the parly in the suit other than the party apply- 
ing for transfer, and defendants in the above suit would 
have been entitled to object to the transfer on the ground 
that notice had not been given. But admittedly they by 
(heir conduct in going to trial submitted to the jurisdic- 
tion, and not only suflered the Cochin Court to pass a 
decree against them, but also appealed from that decree 
without taking any objection to the jurisdiction of the 
court. The only question, therefore, is whether they 
were at liberty to waive their objection to the validity of 
the order by which the Cochin Subordinate Court acquired 
jurisdiction. In Ledgnrd v. BitU, and Miaokxhi 
Subranianya. the Privy Council have pointed out 
(ill them) that in cases in which a court has no in- 
herent jurisdiction, waiver will not confer jurisdiction; but 
in cases in which a court has jurisdiction, hut there has 
been some irregularity in the initial proceedings upon 
which it exercised rjurisdiction, the defect is one which 
can be cured by waiver, though it may be made a valid 
ground of objection to the exercise of jurisdiction. 
It must not be overlooked that under Sec. 25 the 
District Court can of its own motion transfer, and the 
provision, therefore, as to notice is one in the nature of 
procedure and practice as observed in Park Oate Iron 
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Company Coate*/®*' with reference to 13 and UVict. 
C. 61, Sec. 14, and in Oraham v. Ingleby,'’'' with reference 
to 4 Ann. C. 16, Sec. 11. It is, therefore, clear that as the 
objection was not taken by the parties in the suit, but on 
the contrary waived, any defect in the order conferring 
jurisdiction on the Cochin Court must be held to have been 
cured.'’ 

Similarly, West, .1,, tn delivering the jodgment of the 
Bombay High (’otirt in the case -d Vix/unt tinkharum v. 
Krtshnarao,^' said ; “ To the one case as to the other the 
principle applies that was laid down in A /ipunutbai's case 
and in the subsecjucnt case of Gopalruo v. Ilhnoanrav." The 
same principle has lately been insisted on by the Knglish 
(Courts in analogous cases — ex parte and ca parte 

MnyJ''"' It is this, that where jurisdiction over the subject- 
matter exists, requiring only to be invoked in the right 
way, the party who has invited or allowed the court to 
exercise it in a wrong way cannot afterwards turn round 
and challenge the legality of the proceedings due to his 
own invitation or negligence. In the present instance, the 
Subordinate .ludge has for many years been carrying on 
the execution under an order of the High Court which he 
was bound to obey. The High Court had jurisdiction 
over the matter in every aspect of it, and the sorio of the 
judgment-debtor contesied in the High Court the right of 

d It) Sii .\Ji Mif uj'tn* Sriiiilt. afi*J litfti. ,1 ..I nlwrtvdi (/iu( ''o/nlii lofts 
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ms rna> lx* w .'») v**!, 

t (’ntt<m. L. •!.. '•iiid in ihiH«aHe- !lei«* lie* dehn»r I atni io*;K rut ohjeetiut) 

lo ihe juriNliet Ion of iii<' t'oiirt to malo- tjji •.|■d•'|. /Nnd. m my opunun, it tin* ('ourt then 
hi'U'l jxtwer under t he ( IhitiKnifjir'y’) A<‘t ot i«» rnake itu adjtiilieution. if jt lut^l pro- 

ceeilc**! in anottu*r way, and there wa*' jroo l i^ronti'l tor inal.m/ it vm- iui;,rhi n<if to allow n 
rehearing merely lx*r't4u*t<' the order wan made in a wrortf^ form, tlu- oit^v'tion nut having 
been taken at lh<‘ time. It i'- iiuo that at that timi* tfjore iia I lnu-n j ilef‘i''toii uh to the 
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the judgment-creditor as against them on exactly the same 
grounds that they could have taken had they been sued 
on the decree. They did not contend that their liability 
could be enforced only by a fresh suit in the Subordinate 
Judge’s Court; and having chosen their ground, and taken 
their chance of victory in the execution-proceedings, they 
could not, and indeed did not, ask to ficlu the battle over 
again. It was the Subordinate Judge who raised the 
objection for them. Had there indeed been no jurisdic- 
tion over ibe subject-matter, tlie acquiescence of i he parties 
concertied could not create it; but as there was a jurisdic- 
tional power, and the questions at issue wee investigated 
and determined, the irregularity, according ti) tlie sub- 
sequent ruling in another case, was covered by the assent 
with wlucli this court acted. See Er pnrte An'lersofi,'" 
and AJuitaza, Ilossci/i v. Bcchunnistiu.' ’ in Puna Bihee 


V. Khodn Baliuk,' a suit was referred to arbitration 
without the consent of tlie parties, but without any 
objection by tliem as to tlie reference to arbitration, 
tbougli the defendant did object to the particular piTSon.s 
appointed to act as arbitrators ; and the High (’oiii t held 
that the defendant could not object against the crdir for 
the first lime in special appeal, as though •* it waN an irre- 
gular proceeding whicli, if objected to in tlie proper way 
and at the proper time, might have been set asiile," yet it 
was " not an onler made entirely without jiiriTiliction.” 
And that ilecisioii was followed in Kkeintia v. Btitloloo, ' 
in which the reference to arbitration was made in a rent- 


suit, in which such a reference was not allowed at all ; the 


Court observing lliut “if there was any irregularity in the 
reference to arbitration at the request of both the parties. 
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we think, it is one which the respondent cannot be allowed 
to ohji ('t to in apneal.” 


Mr. Hawes .says “ Ifa tni.iinal ever ha^ i,iri. liction 
over a p .rticiilar cause, tlic j'lrisilietion m iv i) ■ restore I 
by consent, althotinh the power ni.iy have he. ii exeoiifeil ; 
thus a former judgment or decree may be chaufjed by 
consent. It may be assumed as ajjeiieral rule, that where 
a court has jurisdiction over the siibject.matter of a suit, 
irregular proof may be admitted, by consent of parties, to 
show that the particidar cause is properly before it.’”" 

On the same principle, a voluntary appearance by the 
defendant is held to be a waiver of all defects and irregu- 
larities in the process issued for his attendance, and its 
service. Similarly, the Supreme Court of California 
in Porter v. Pico^'' said : “ Any irregularities in obtaining the 
attachment were waived by the defendant when he appeared 
and answered without taking advantage of them, by motion 
or otherwise, in the course of the proceedings. The pro- 
cess is merely auxiliary, and the judgment in the action 
cures all irregularities.” And this remark has been 
approved in Harvey v. Foster;'" and tlie same has been held 
in other btates also.^' This was held in Clapjt v. Orunrs,' 


though there was a positive enactment to the effect that 
a summons would be returnable not less than two noriiiore 
than four days from its date, and that “ifsuili defendant 
be proceeded against otherwise, the Justice shall liave no 
jurisdiction of the cause.” 


189. It is a settled rule of law, that the proceedings of 

a court liaviijg jurisdiction of the sub- 
Error-s in the extrewe of ieet-malter and the parties are not void, 
jiuisdictm do not fiyvvever erroneous they may be. “It 

° is only ” said Merrirnan, J., in delivering 
the judgment of the North Carolina 
Supreme Court in Brickhouse v. Sutton,*^ “when a Court of 
general jurisdiction undertakes to grant a judgment in an 
action or proceeding where it has not jurisdiction o( the parties 
or the subject-matter of the action, and this apf>eur' from the 
record by its terms or necessary implication, or by tlie absence 
of something essential, that the judgment will he absolutely 
void, and have no effect.” When jurisdiction attaches in the 
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oiigmal case, everything done within the exercise of that 
jurisdiction, when collaterally questioned, is to be held con- 
clusive of the rights of the parties,^ and no order which a 
court is empowered, under any circumstances in the course of 
a proceeding over which it lias jurisdiction, to make, can be 
treated as a nullity, merely because it was made improvideotly 
or in a manner not warranted by law or the previous state of 
the case.‘^ In Elliott v. Peirsol^'^ Trimble, J., said : “ Where a 
Court has jurisdiction, it has a right to decide every question 
which occurs in the cause, and whether its decision be correct 
or otherwise, its judgment, until reversed is regarded as binding 
in every other court,” In Hollister v. Abbott,^’’ the New Hamp- 
shire Supreme Court said : “ Where a court has jurisdiction, it 
has a right to decide every question which arises in the cause, 
and whether its decision be correct or otherwise, its judgment, 
until reversed, is regarded as binding in every other court. 
In no collateral wav can the parties question tlie correctness of 
a judgment which has been rendered between tliem in a court 
having jurisdiction of them and of the subject-matter. The 
only way for them to investigate such a judgment is by a 
rehearing of that cause, either by writ of error or some other 
legal and direct mode. For, to the extent to wliich the 
judgment goes, their rights have been considered and de- 
cided, and they have submitted to that decision, either from 
the force of law after a final hearing by a Court of last 
resort, or from a disinclination to pursue the matter further 
when other courses of procedure for rehearing were open 
before them, and might have been had if they had so elected. 
Upon this point the authorities are numerous and decisive.” 
This was quoted with approval in Haines v. Flinn,*^ .Maxwell, 
.1., observing that it “was a correct statement of the law.” 

The principle underlying this rule was explained in 
Voorhecs v. United States Bank,^ in which Baldwin, J., said : 
“ 'Phe error of the court, however apparent, can be examined 
only by an appellate power ; and by the laws of every 
countrv a time is fixed for such examination, whether in 
rendering judgment, issuing execution, or enforcing it by 

process of sale or imprisonment If that time 

elapses, common justice requires that what a defendant 
cannot directly do in the mode pointed out by law. 


44 rooptr r. Renoidt. 10 Wall. aoi. 
reraftt t. WuliM&t, so Wall. SS6. 
Mam. Ombm. sc 
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he shall not be permitted to do collaterally by evasion, A 
judgment irreversible by a superior court cannot be declared a 
nullity by any authority of law. If after its rendition it is 
declared void for any matter which can be assigned for ciror, 
only on a writ of error or appeal, then the said court not only 
usurps the jurisdiction of an appellate court, bur collaterally 
riulliiies what such court is prohibited by express statute law 
Irom even reversing. If the priiici{de once prevails that any 
proceedings of a court of competent jurisdietioii can he 
declared to be a nullity by any court after a writ of error oi 
appeal is barred by limitation, every county Court or Justice 
of the Peace in the Union mav exercise the same right, from 
which our own judgments or process would not be exempt.*’ 
The principle was cited with approval in iVlorrill v. ilium//, ’* 
in which Bean, J., in delivering the judgment of the Oregon 
Supreme Court, said : ‘'After a court has aetjuired jurisdic- 
tion, it has a right to decide every (|iiestioii arising in the 
ease, and however erroneous its decision may be, it is binding 
on the parties until reve rsed or annulled, llen‘ we have a 
competent court with admitnd jurisdiction of the siibject- 
maftin and the parlies, with full power ami authority to ilecide 
all que.stion-i arising in the case, and it is souglu to impeach 
the validity of its decree because, lorsoolh, it was rnistakeu, 
either as to the law applicable to tlie facts before it or to the 
facts themselves. The |)rinciple is so well settled that it is said 
to l)e an axiom of the law, that when u C<njrt has jiirisdiction ol 
the subject matter and the parties, its judgments cannot be. im- 
peached collaterally for errors ql’law or irregularity iu practice.” 

In tx parte SierneSy^' Paterson, J., in delivering the judgment 
of the California Supreme Court, said tliut it was one ul 
the plainest of the rules, “that from the time of the service of 
process upon the parties to tfu" action or proceeding the Court 
ac<{uires such jurisdiction over them that its subsequent pro- 
ceedings, hijwever irregular, are not void/’ Mr. Wells says: 
“ It does not matter that the evidence on which the former 
judgment ws based had been iniproperlv obtained. If it were 
acquiesced in by a failure to appeal, or if an appeal were 
ineffectually taken, it is nevertheless conclusive, and constitutes 
a positive and immovable bar to anotlier ?'uil on the same cause 
of action.-^*^* 


*0 Am. 

»i Coonar «. lUTnoldc, 10 Wfttl 
Sibln «• Wafllr. 16 K. Y. 1§(» 


»» II Am. 2.'.l 

Kaliy r. Mix*. I ln**d, 



476 


Tff iiBMf mi ot JvmitDicnov no sot iTfScr 


As to probate proceedings, Clapton^ J., in delivering the 
judgment of the Alabama Supreme Court in Ooodwin v. 
saidU otill more broadly, that it is well settled that the jurisdic* 
tion attaches when a petition is filed by a proper party, setting 
forth any of the statutory grounds for a sale ; and that jurisdic- 
tion havitiir one^^ attached, any intervening errors or irregu- 
larities ill ili<* proceedings will not avail to avoid the sale 
when collaterally impeached. It has accordingly been held 
that though the failure to issue citation to the resident heirs, or 
to make jUiblication to the non-residents, will be sufficient to 
reverse the proceedings on appeal, such failure does not alFect 
the validity of the ord(^r of sale on a collateral attack/*^'' In 
Semple v. Qlenu,^’^ Clopton, J., in speaking of the judgment of 
a court in another State, said: “ It may l)e that the record and 
proceedings alnmnd in errors and irregularities, hut the decrees 
are not void.’* Mr. Kn'enian says: “Jurisdiction being obtained 
over the p(M*soii and over the subject-rnatter, no error or 
irregularity in it^ exercise can make rlie judgment void.*^" Tlie 
authority to dei^ide being slnnvii, it cannot he divested bv 
being improperly or incorrectly employed. Error of decision 
may l>e corrected, but not so as to reach those who have 
ill good faith relied upon its correctness/’*' in JEsiate of' 
Newman^^ l\iter>ori, J in dtdivering llie judgment of the 
California iSnpreine (^»nrt, said: “ Tlie fact that judgment 
was nmdered upon default imtered before the time allowing the 
defendunt to answer had expired rendereil llu* judgment errone- 
ous simply, not void.’’ In Mitchell v. Horton, C.J., 

ill delivering the judgment of Uie Kansas Supreme Court, said : 

Jurisdiction having lieen obtained, the fact that the judgment 
was reiidenul sooner than it slioubi have b**en does not make tlie 
judgment void : a judgment tlius rendered is irregular only.” 

riie same view has been taken with reference to the 
Indian Law. In Heica MoUton v. Ham Kishen Singh,'" two 
parties had cros^-iU‘crees against each other for different amounts, 
and notwithstanding Sec, ’J ITi of the Civil Procedure Code, exe- 
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cutioR was takeu of the decree for tlie siualler aoiouat, and the 
High Court held that all the execution proceedings were void. 
The High Court, after quoting Sec. •JiC, said : “ It was not 
competent to the Munsifby his judgment to modify ihU provision 
of the law, even if it were his intention to do so. . ... . . 
Nor d(^8 it appear to us that there was anything in tlie 
plaiittifTs conduct wiiicli couh! render legal and valid proceed- 
ings of the defendant, which were without the sanction 
of law. When the defendant, on the :{lst August, aj)plied 
for execution ol Ids cross-decree for a smaller amount, 
he must have been aware that the plaintiirs ilecreo iiad U-eii 
produced to tiie Court, and tli.it since tlie order of the Appel- 
late Court, 26tb .Inly 1878, it was c.ipalilc of eveention. I'lie 
defendant accordinglv bad no right to execn lion, except as 
provided by Sec. 2 tC, and the \vholt‘ of the subs- qnent |troceed- 
ings taken in execution of the deleiidani s di'cr«*e were, in our 
opinion, a nullity, and must, be set a.^ide.’ Ibis di eision wa> 
reversed, lioweviir, bv their Lord-bips ol ilie I’rivy Couneii, and 
Sir Barnes Peacock in their Lordship-’ jndgmenl s.dd, “ Tlie 
deiendaiit appollunt piircliasci houA fide, and lor u lair value, 
property exposed for .sale under an execution issued by a conrf 

of competent jiirisiliction upon a valid judgment 

A inirchaser under a sale in execution is not bound to inquire 
whether the judgment-di'litor had a eross-judginiuil. of a 
liigher amount an\ more f.ban he would lie boniul in an ordi- 
nary ease to inquire whether a judgment, upon wliieli an execu- 
tion issues lias lieen satisfied or not. Tlio-e are (|iiestions lo be 
determined by the Conn, issuing the execution. Jo bold Unit 
n purchaser at a sale in exeeiitioii is bound to iiii|iiire into 
such matters would throw a oivaf impediment iu tlie way ol 
purchases under exeeiilioiis. II tlie ( !ourl has jurisdiction, a 
purchaser is no more l,ionn(l to iminiro into the correctness o 
an order for execution limn be is a- to the corre. tneKs of the 
iudoineut upon wliicli the execniioii issues.” In /Uilcshar ISiilli 
v. I'uizul f/asan:' the High Omi t consid. ted that the «ssi-t. 
Hilt collector’s proceedings were in some respeiils iiregnlar or 
defective, but still fmld bis dec.-ion in tliem to be ren pidunin. 
In Metrjah Janand v. Krlshto Ohundvv^ ' .Mi . 

delivering the judgment itf a Divi-ion Beiicb ol ( alciifta lligb 
Court said : “We think tin re e.ui bo no doubt tlmt. it .< 
C^dlector, professing to proceed innler ibe jirov i-ioiis ol . k. 
of the Kent Act (Bengal Act No. \M1 ol J^by), «o<s no 


I. L. H.. V 
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ascertain the existing rates, but proceeds to assess rates, in other 
words, proceeds to determine what rates are in his opinion fair 
and equitable, be exceeds his jurisdiction and his proceedings 

are null and void In exercising the special 

IKiwers conferred by Sec. 38, the Collector is bound to conform 
strictly to the provisions of the section, and if it plainly appears 
on the face of his proceedings that he did not so conform, a 
finite effect cannot be given to those proceedings and the judg- 
ment in which they have been embodied.” This observation 
wac a mere dictum liowever, as the court lield that it did not 
appear that the Collector did not conform. 


190. Nor is the competency of jurisdiction affected by the 

circumstance, that the proceedings are 

.u • I .• '”*®**’ taken at a wronff or unauthorized time 

tnorized time are not , i i* P » , i. i 

or on a close holiday. It has often been 

held that a judgment to be valid must be 
pronounced at the time authorized Uy law/‘^ The weight of 
authority is, however, against that view ; chiefly on the ground 
that a court sitting at a wrong tinn* is at least a de facto court, 
and that judgments by de facto eonrts are valid,' ** In Smurr 
V. S/o/c,'' the piopriety of this ground wa*^ approved on prin- 
ciple, hut over-ruled on authority, the Indiana Supreme Court 
observing that, “ if a judge not legally elected or qualifieil may, 
if acting under color of authority, pronounce valid judgments, 
it cannot be doubted that, upon the same principle, judgments 
pronounced at a term not legally held, but yet held by the 
duly qualified judge under color of law, must be valid. The 
reason for the rule is stronger ar.d clearer where the Judge de 
jure holds a term of cmirt at an improper lime, but under color 
of authority ; yet the law is (piite well settled that the acts of 
a judge who is only such de facto are not void.” Later on, the 
grnuml ])revailed in the >amc court in AnderMin v. Clamanf^ 
and the Teimesse Supreme Court has in more tliaii one case^’** 
exjiressed an opinion in favor of the same view. 

The question does not appear to have been judicially 
determined in England or this country, but there appears to be 
no doubt that on general principles a judgment delivered at a 
time not authorized by law will not be void on that account. 
Sunday is in England considered a die non juridicus^ it l>eiiig 
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expressly enacted there by Sec. 6 of 29 Car. II, C. 7, that no 
person or persons upon the Lord’s Day shall serve or execute, 
or Cdu% to be served or executed, any writ, process, warrant, 
order, judgment or decree, and that any such service, if made, 
shall be void to all intents and purposes whatsoever. The 
same view is taken in the United States on the authority of 
Common IjUW oI the character ot judicial proceedings taken 
on Sundays.o'-' ’ The same appears to be held by the American 
Courts in regard to judgnients delivered on other days, 
expressly made holidays by Statute.^" On general priticiple, 
these decisions appear to be wrong, as a court sitting on a 
holiday is not otherwise than de facto. The Eaglisli Courts 
have therefore taken a different view. Speaking ol Good 
Friday, Easter Eve, and certain other holidays prescribed by 
the rules of Hilary Term, 6 Wni. 4, Peterstlorff in his abridg- 
ment of Common and Statute Law'' says, “These are not dies 
non, but periods of vacation for the courts and uHicers. The 
proceedings are not suspeudetl. The ofKces may lie opened 
at any time when regularly they are shut. They are closed 
on a holiday for the benefit of the oBicers, and it they tiiink 
fit to attend they may; and if open, judgment may be 
signed.'*" The analogy of Sunday cannot certainly apply 
to other holidays, as there is no similar provision enacted in 
regard to them, as there is in regard to Sundays. 

lt> this country a sale of property in execution of a decree 
on a close holiday lias been he|d to be valid.'*'' Iti Ham Dai 
V. The Official Lijuidnior,^* a decision was passed on an 
enquiry, a part of which was made in the presence of 
the parties and without any objection from them, on certain 
d'dys that had been prescribed nmler, and were required to be 
observed, as holidays under Sec. 17 of the Bengal Civil Courts 
Act 1871 ; and on an appeal from the decision it was contended 
that “ the Judge bad no jurisdiction, and the parties could not, 
by consent or otherwise, give him, as a Judge, jurisdiction to 

ff Tlu‘ tlfcihiftii ill r v, Firtt Satwnal Dial viijw, iim ! lnnii,'lt 
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pnter upon the inquiry, or to hear or determine the matter 
which w i> before fiim, or, in fact, any matter on the civil side 
of his court, upon a day which was one oftliose included in 
the list [)repared by tbi^ court of days to be oliserved as close 
holidays in the courts subordinate to this Court/’ Sir John 
Edge. C. J., (Oldfield, ,!•, concurring) said that Sec* 17» was 
framed in the interests of the Judges and the officials of the 
courts, and probably also in that of the Hindu and Muhama- 
dan pleaders, suitors, and witnesses, whose religious observances 
might interfere witli »lieir attendance in court on particular 

days If it had been intended by the 

Legislature that a judge should have no jurisdiction or power 
to enter upon a judicial proceeding or inquiry on a close 
holiday, and that if the judge did on a close holiday hold a 
judicial inquiry the proceediugs should be void, it would 
have been easy for the Legislature to have expressed such 
intention by the use of apt words, such as we find in 

Sec. 6 of the Lord’s Day Act We are of opinion 

that on such a close holiday as that in question, a Judge 
might properly decline to proceed with any inquiry, trial 
or other matter on the civil side of bis court; and any 
party to any judicial proceeding, if present, could successfully 
object to any such inquiry being proceeded with; and in the 
event of any such inquiry having been proceeded with in his 
absence and without his consent, would be entitled to have the 
proceedings set aside as irregular, probably in any event, and 
certainly if his interests had been prejudiced by such irregu- 
larity. In this ca>e the question arises whether a party who, 
on a close holiday, does attend, and without protest takes 
part- in a judicial proceeding, can subsequently successfully 
dispute the jurisdiction of the judge to hear and determine 
the matter on such close holiday. It appears to us that at 
the furthest the entertaining on a close holiday, and deciding 
upon a matter within the ordinary jurisdiction of the Court, 
is an irregularity the right to object to which can be, and \v;is 
In the case, waived by the conduct of the parties,” 


191. Nor can the competency of jurisdiction be afiected 

by the unauthorized character of the place 
Prowdings at iinnutho- where the proceedings are held* Mr. 
p tee tre not mySf ** We have not been able to 

discover any decision, in which the 
question was involved, holding that a judgment rendered by a 
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court sitting at a place other tlian that designated by law is 
void* On the contrary, so farasthe (piestion has been judieially 
considered, judgments have been jiroteeted fromcollaterid as>ault 
on that gr(»und, and it may fairly bo inlerred from tin' decisions 
made that a court may, wlien uecessarv, hold its session and 
pronounce judgment at |)laees other than those appointed by 
The contrary has been held in (Jeorgia," but that is 
because a special Statute tlwro expressly provides tlial a judg- 
ment rendered at any place <»tlier than that aiitborized will be 
void. rhe Maine Supreme Court also held in 
that an order granting jirobafe of a will, passcMl at a private 
house was void, but the Tcnnesse Suprenu* Court held in 
Cheatham v. that a judgment rendered at a plaee four 

miles from tlie court was valid; and even a jmlgmeiit rendered 
at one's bouse was held to valiel in Price v. Pclrrs;^ but in 
that case it was rendered then* with tht‘ (‘onsent ol’the parlies. 

It a|)pears to be generally agrinnl upon that the judicial 
acts done l>y a judge oul'^idi* bis territorial jurisdiction arc 
void,^“ and an order to an administratj)r to least* land ma<le by a 
judge while iu another country has b(*<*n b(‘ld void on that, 
ground. ’" I'lie sanu* view was taktui in IHork v. Ilrnflcrson^ \\\ 
which Simmons, .1., indclivering tin* judgment of the (Jeorgia 
Supreme Court, ohxu viug that a judg<* outside the local limit.sol 
his jnristliction, is not a jmlge, said, “ lit' uas no iiimt* than 
anv jirivate citizen ; and any judgment In* gavi^ oiit^'idtr of liis 
jurisdiction whctlitu’ l)\ agreement, waiver or otherwise, was 
no more binding upon the jiarties than if it had heen made 
before a private imlividual/' The contrary has hecii held by 
the California Supreme Court on t in? grouml that the court 
passing the judgment at an unauthorized phntc is a dt: facia 
Court. In England the proceedings of a (Jourt Baron lu?l(! 
of the manor were* Indd void in Ltcach v, Whifiakef^* but a 
Court baron is a Court of a very peculiar character, and t he 
decision does not a[)pear to have !»een followed. J here has not 
heen any general authoritative decision on the |)uint in England 
or India. 
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192. A judgment is not void, simply because it is 

erroneous. This must be quite evident 
Mere error inn judgment very notion of jurisdiction, 

which 18 the power to determine, not 

merely the power to determine rightly. 
Any number of decisions may be cited in support of this view,^’” 
and a large number is cited by Mr. Vanfleet, whereof a few'^' 
may be referred to here. Thus tho wrongful allowance of 
interest,"” or a mistake in the amount due to a legatee,"" or in 
apportioning liens, do not make the judgment void; nor is it 
void because it is not a logical sequence from the opinion." 

. . . . Where a court has power in certain cases to render 

the proper judgment itself instead of reversing and remanding 
for a new trial, a judgment so rendered by it is not void 
because the case was not a jiroper one." * A judgment discharg- 
ing the sureties on an administrator’s bond is nut void because 
erroneous. '^ . , , . A decree founded upon an erroneous 

construction of a will is not void for that reason,"* nor does an 
error in deciding that u will makes a constructive appointment 
of an executor, make the appointment void.' ” iMr. Free- 
man citing a number of American (leci>ions says,"'’ “Neither 
can the force of a judgment as rp.s- judicata be destroyed or 
impaired by showing that it was clearly erroneous, and ought 
not to have been rendered, whether such error resulted from 
the court drawing an erroneous conclusion from conceded or 
established facts,"' or making a ruling during the progress of 
the trial whereby evidence was erroneously admitted or excluded, 
or the law misstated to the jury, or one of the parties was 
otherwise deprived of the benefit of his causeof action or defence 
or of some part thereof. Nor is the effect of a judgment as res 
judtcaia lessened when the fact that it is erroneous is established 
by the decision of the highest H|)pellate tribunal in the State, 
rendered in another action."*' ” Even a judgment against a bank 
on a confession by its president, when no law gave him such a 
power, has been held not to be void.*"" Mr. Freeman says 
“Thefollowing judgments even though irregular are not void.* 
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“ Judgmeuts on obligations not yet due,* or entered before the 
expiration of the time allowed to answer,' or based upon an 
assessment of damages by the court when a party was entitled 
to a jury,‘ judgment in the absence of taking evidence and 
making findings, the statute requiring the court, before pro- 
ceeding to judgment to take evidence and make Bndings;'' a 
judgment against lands for a sum in gross, when it should have 
been against each parcel separately," or on a demand which the 
record shows was barred by the Statute of Limitations,' an order 
approving the surrender to the firm creditors by the survivors 
of a partnership of the interest of a deceased partner," an order 
making an irregular and erroneoiiK appointment of an assignee 
in bankruptcy," a decree authorizing a sale without redemption 
when the statute gave tlie right to redeem,'" a judgment based 
oil irregular but amendable proceedings in attachment;" an 
order approving the bond of an assignee in insolvency in a sum 
loss than that fixed by a previous order of the court ;'* an order 
alleged to have been influenced by the interests of infants, 
when tho court had no right to consider such interests;"* a 
decree in foreclosure wliich was founded on a cotn[>laint which 
did not set out the conditions of the mortgage foreclosed a 
decree appointing a new trustee, witliout giving notice to the 
trustee superseded thereby.*’” ln^o;/e v. ^/air,'''it was contend- 
ed thatthe Court liad no jurisdiction of the subject-matter of the 
suit, as the estate wliich the decree attempted to charge was 
not the separate estate in equity of the married woman ; but 
Macfarlane, J., in delivering the judgment of the Missouri 
Supreme Court said : “ When the Court has cognizance of 

the controversy as it appears from the pleadings, and has the 
parties before it, then the judgment or order which is autho- 
rized bv the pleadings, however erroneous, irregular, or infor- 
mal it may be, is valid until set aside or reversed upon appeal 
or writ of error. This doctrine is founded upon reason and 
the ‘ soundest principles of public policy.’ * It is one’ says 
the Court of Virginia ‘ which has been adopted in the interest 
of the peace of society and the permanent security of titles. 
If, after the rendition of a judgment by a Court of competent 
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jurisdiction, and after the period has elapsed when it beconie<; 
irreversible for error, another Court may, in another suit, 
inquire into the irregularities or errors in such judgment, 
there would be no end to litigation, and no fixed established 
rights.” The Court unquestionably had juris- 

diction of the subject-matter. Inquiry cannot be made in 
th is collateral proceeding whether the Court committed error, 
eitlier in law or fact; the judgment is conclusive.” In Malo~ 
ney v. Dewey,'’' Scholfield, J., in delivering the judgment of 
the Illinois Supreme Court, said : “ Whether the decree is 

erroneous in respect of the order of sale or not cannot affect 
the jurisdiction oftliat Court to render final decree.” In 
Indiana B. ^ W. Tiy. Co. v. Allen,'" Elliott, J., in delivering 
the judgment of the Indiana Supreme (V)urt, said: ‘‘If it were 
granted that the ('ourt erred in dismissing the proceedings, 
that error would be of no avail in this collateral proceeding. 
An erroneous judgment stands, as between the parties, until 
overthrown by a direct attack.” l\i Spencer Parsom,'^' Holt, 
J., in delivering the judgment of the Kentucky Supreme Court, 
said : ” It is well settleil that a judgment which is merely 

erroneous cannot be assailed collaterally. If the Court has 
jurisdiction of the person and the subject-matter, then, how- 
ever irregular may be the proceeding, the judgment is merely 
erroneous, and is binding until reversed or vacated in the 
manner provided by law.” 

193. Indian Evidence Act, 1872, Sec. 44, lays down that 

any jiarty to a suit or proceeding may 
Franddoes^not mider a show that any judgment, order or decree 

which is relevant was obtained by fraud. 
It does not provide however as to the effect of the fraud thus 
shown, and the nature of the effect must be determined on 
general principle>i. The courts are not quite agreed to it even 
ill regard to the validity of a judgiiient. In Mewa Lull v. 
Bh uj/iun,'' Phear, J., in deliveringthe judgment of the Calcutta 
High Court, said : “ It is always a rule of the English 
Courts that while no court but a court of appeal can interfere 
with the decree of a court of competent jurisdiction, yet if the 
decree has been obtained by fraud, it shall avail nothing for or 
against the parties affected by it, even in another court.” 

• ' UtiMUUr r. Wilktm. 27 Gr«tt. «4. j l*»*ul r. « Ky. 451. 

Bee aUo— j *• 21 Am. Bt. R^. IS5. 
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The other High Courts have taken a different opinion however. 
Thus a Division Bench of the Madras High Court held in 
V enkatramanna v. FtVamma/“ that a decree would be bindingon 
the parties, even if it should have been obtained by them conclu' 
sively to defraud third parties. In Ahmedhhoyv, VtdUebhoy,-^ 
Latham, J., held that a judgment obtained by fraud would, in 
every case, be binding on the parties and those claiming under 
them. The same view lias lieen taken in Chenoirappa v. 
Puttappa,'^^ by West and Bird wood, J J., who said : “ It had 
been said, indeed, that a decree obtained by fraud may be 
impeached in any collateral proceeding. (See per Willes, J., 
in The Queen v. The Saddlers* Company"''^. This must 
be understood, it seems, as * impeached by one nut a party to 
the fraudulent decree.’”*'’ In England, in Earl of Tlandon v. 
Becherf Lord Brougham, after saying that it was undeniably 
true that the Court of Chancery had no right to review a decree 
of the Court of Exchequer, added,'*'" “but it is equally true, 
that if the decree has been obtained by fraud it shall avail 
nothing for or against the parties aft'ected by it, to the prosecu- 
tion of a claim or to the defence of a right. It is not an irre- 
gularity, it is not an error which is here complained of ; but it 
is that the whole proceeding is collusive and fraudulent ; that 
it cannot therefore be treated as a judicial proueeiling, but may 
be passed by as availing nothing to the party who sets it up.” 
And in Philipson v. Earl of Egremontf'^ on a scire facias 
against the defendant, a shareholder in a company, under 7 
Wm. IV, and I Vic. c. 75, on a judgment obtained by the 
plaintiff in a previous action against the registered officer of 
the company, the Court of Queen’s Bench held good a plea that 
“the registered officer fraudulently and deceitfully and by 
connivance with the plaintiff suffered the judgment in order 
to charge the defendant.” In its decision the Court relied 
on the opinion expressed in Fowler v. Rickerby^" by 
Tindal, C. J., that such a pica would be good ; and though 
agreeing with the opinion expressed by Parke, B., in 
Bradley v. Eyre^' and Bradley v. Urt/uharl, that relief from 
fraud might also be had by motion to the Court, differed 
from his dicta in those cases to the effect that such a plea 
would be bad. The technical ground on which the 

J' L L. R X M«rt. 17. 
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Queen’s Bench proceeded was, that there had been no previous 
opportunity to plead the fraud and collusions alleged. The 
cases of the Earl of Bandon v. Becher, and Philipson v. Lord 
Egremont, were referred to with approval by Willes, J., in 
Queen v. Saddlers' Oompany,^^ with the observation that “ a 
judgment or decree obtained by fraud upon a court, and its 
nullity upon this ground, though it has not been set aside or 
reversed, may be alleged in a collateral proceeding.” 

Tn the United States, Mr. Vanfleet lays down broadly 
that “ fraud in a domestic judgment never makes it void.” 
That the fraud of either of the parties does not have this 
(‘rtcct against the other party appears to be almost generally 
agreed upon,'"’ on the ground tliat it is a matter for plea in 
the suit in which the judgment was rendered. In Mason 
V. Messenger^" the Court said : “ If a judgment can be 
attacked for fraud in any case, it can only be by a 
direct proceeding.” In Ogle v. Baherf' McCollum, J., 
said : “ A judgment or decree procured through the 
fraud and collusion of the parties to it, for the purpose 
of defrauding a third person, may be attacked by such 
person in a collateral proceeding, because he has no standing 
to appeal from it, or to retjuirc that it he vacated or reversed. 
A party, however, who alleges that a judgment has been 
obtained against him by fraud may as«ail it directly by appeal 
from or motion to open it, but he cannot impeach it in an action 
to recover the money collecteti by regular process issued upon 
it.” It has sometimes been held even without any qualihca- 
tion, that a judgment may be attacked by a party to it on the 
ground that it was obtained by fraud.’*’ In Graham v. Boston 
liy, Co.f^ this was doubted, butadmitted to be the correct law, 
“ when the time for proceeding against it has passed without 
the fault of the injured party.” It appears to be settled however 
that a decision cannot be impeached collaterally by either of 
the parties on the ground that it has been obtained by the 
fraud of the opposite party, and that fraud in procuring a 
judgment in a suit cannot be shown by a party to the suit 
in any collateral proceeding.*' In Ambler v. Whipple," 
Sbope, J., said, ** Domestic judgments and those standing 

»• 10 H. 1. Oa*. 411. Hall c. HiunUn. 2 Watt*, 3.»4. 
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upon the like footing import verity, and public policy forbids 
their indirect and collateral contradiction or impeachment. If 
a party has been over-reached, the law furnishes him 
ample remedy to avoid the consecjuences of the fraud in 
the court and jurisdiction where the judgment or decree is 
rendered. If appellant sought to take judgment contrary to 
his representations and assurances, appellee night have ap- 
peared in that court by himself or solicitor, and prevented its 
consummation ; or if, by the fraud of appellant, he was 
prevented from interposing his defence before the decree was 
entered, he might and should have a(>pljed to that court for 
its vacation, and to be let in to defend on the merits.''* We 
are aware that in some of the earlier cases in this State there 
seems in effect, to he a contrary holding, hut the rule stated 
is, we think, as applicable to the courts of law, supported by 
the Aveight of authority.” 


The question was discussed at length in Morrill v. Mor- 
rill,^' in which Bean. .1., in delivering the judgment of the 
Oregon Supreme Court, said : “ It is a general rnh; at 

common law that parties and privies to a judgment may 
not attack it collaterally for fraud. After a party has 
lieen duly served with process, it is his duty to see that 
sueh a judgment is not ol)tained against him, and if it is, 
he must take some proper proceedings to have it aniinlled. 
.\s l(*ng as it remains in full force and eHi;et, the parties 
cannot treat it as invalid, unless such invalidity appears 
upon the face of the judgment. It is true, fraud vitiates 
every transaction into which it enters, even a judgmenl; 
but sueh fraud must be made to appear in some appropriate 
proceeding known to the law. The statute points out ample 
methods by wliicli a party ntay be relieved from such a 
judgment, — such as a new trial, review for error of law, an 
application to lie relieved therefrom. And beyond the 
methods provided by statute, courts possess inherent powers, 
as lias been said, ‘to an almost unlimited extent, to redress 
wrongs by modifying or setting aside judgments obtained by 
fraud or mistake.’ These methods, however, must be resort- 
ed to. They give no countenance to the idea that a judg- 
ment wrongfully obtained may be completely ignored, and the 
rights of the parties again inquired into in a collateral pro- 
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ceeding.'^^ From these and many other authorities that 
could be cited, we take the law to be, that a judgment of a 
court of this state, having jurisdiction over the subject-matter 
and the parties, cannot be questioned collaterally for fraud 
aliunde the record, by the parties or privies. The case relied 
upon by the respondent as announcing a contrary doctrine 
is Mandeville v. Reynolds.*^ This was an action on a judg- 
ment, the defence to which was based upon a satisfaction of 
the judgment of record, and upon an order of Court ratifying 
that satisfaction. The plaintiff offered to show that the 
entry upon the docket and the order was obtained by fraud 
and collusion. The Court held that such evidence was 
competent, and in the opinion there are statements to the 
effect that a judgment obtained by fraud could be attacked 
collaterally, 'fhis decision was made under the reform code 
of procedure of the State of New York, which permits equit- 
al)le tl'ifences to be pleaded in actions at law, and the Court 
says : ‘ The Court acts upon the matters involved in the 

action, now. in a double capacity : as a court of law and a 
Court, of Ecjuitv. A.i a Court of Equity, it meets the question.^ 
of the validity of the judgment, not as one of law, bat as of 
e(|uity, and takes hold of the facts offered to it, not as a 
collateral attack upon the judgment, but as a direct assault, 
wbicli, by the changing nature of the suit and trial, has 
become the main question, and legitimately before it for 
trial.’ In this State, the distinction between proceedings at 
law and in equity is still maintained.’" Authorities under the 
reform codes of procedure are therefore not applicable here.” 

In Emjstrom v. Sherlmrne,'' it has been held that 
false or perjured evidence is not such fraud as to render a 
judgment void, not even if the demand is a show and there 
is a conspiracy ; and that there may be a real cause, a real 
issue, a real trial, and therefore a real judgment notwith- 
standing such evidence. It has thus been said that a judg- 
ment may he impeached for fraud, but a judgment obtained 
by fraud may not be impeached. In United States v. 
Thtochnwrlon,'' a hill was brought in Chancery for the purpose 
of setting aside a decree of confirmation of a grant in favor 
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of R. on the ground that he had, during the |>endency of the 
proceedings for confirmation, become satisfied that he had no 
sufficient evidence of the grant, and to supply this defect, 
obtained from M. a former governor of California, his sig- 
nature to a grant, and falsely antedated it so as to impose on 
the Court the belief that it was made while M, had power to 
make it, and that, in support of this faUe document, he procured 
and filed therewith the depositions of peijured witnesses. In 
affirming the decree of dismissal of the bill, the United States 
Supreme Court said : “ That the mischief of retrying every 
casein which the judgment or decree rendered on false testi- 
mony given by perjured witnesses, or on contracts or docu- 
ments whose genuineness or validity was in issue, and which 
are afterwards ascertained to be forged or fraudulent, would be 
greater, by reason of the endles'^ nature of the strife, than any 
compensation arising from doing justice in individual cases. 
The case before us comes within this princi[)le. The genuine- 
ness and validity of the concession from M. produced by com- 
plainant was the single fpiestion pending before the board of 
Commissioners and the District Court for four years. It was 
the thing, and the only thing, that was controverted, and it was 
essential to the decree. To overrule ilii* demurrer to this bill 
would be to retry, twenty years after the decision of these tri- 
bunals, the very matter which they tried on the ground of fraud 
in the documenton which the decree was made. If we can do 
this now, some other court may he called on twenty years In nce 
to retry the same matter on another allegation of fraudulent 
combination in this suit to defeat the ends of justice ; and so the 
number of suits would be without limit and the litigation end- 
less about the single question of the validity of this document.” 
This decision has been followrd and freepu fitly applied by sub- 
ordinate national Courts.^*' 

In Pico V. CohUy^^ Beatty^ C.J., said ; “ That a former 
judgment or decree may be set aside and annulled for some 
frauds, there can be no (juestiun ; but it must be a 
fraud extrinsic or collateral to the questions examined 
and determined in the action. And we think it is settled 
beyond controversy that a decree will not be vacated merely 
because it was obtained by forged documents or perjured testi- 
mony. The reason of this rule is, that there must be an end 
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of litigation ; aod when parties have once submitted a matter, 
or have had the opportunity of submitting it, for investigation 
and determination, and when they have exhausted every means 
for reviewing such determination in the sarhe pi'oceeding, it 
must be regarded as final aud conclusive, unless it can be shown 
that the jurisdiction of the Court has been imposed upon, or 
that the prevailing party, by some extrinsic or collateral fraud, 
has prevented a fair submission of the controversy. What, then, 
is an extrinsic or collateral fraiid, within the meaning of this 
rule? Among the instances given in the books are such as 
these : Keeping the unsuccessful party away from the Court 
by a false promise of a compromise, or purposely keeping him 
in ignorance of the suit ; or where au attorney fraudulently 
pretends to represent a party, and connives at his defeat, or 
being regularly employed, corruptly sells out his client’s 
interest/' In all such instances the unsuccessful party is really 
prevented, by the fraudulent contrivance of his adversary, from 
having a trial ; l>ut when he has a trial, he must be prepared to 
meet and expose perjury then and there. Be knows that a 
false claim or defence can be supported in no other way ; 
that the very object of the trial is, if possible, to ascertain 
the truth from the conflict of the evidence, aud that, 
necessarily, the truth or falsity of the testimony must be 
determined in deciding the issue. 'I'he trial is his opportu- 
nity for making the truth appear. If, unfortunately, he 
fails, being overborne by perjured testimony, and if he likewse 
fails to show the injustice that has been done him ou motion for 
a new trial, aud the judgment is affirmed on appeal, he is 
without remedy.” Or. Bigelow says : ** A jujdgment cannot be 
set aside, or impeached collaterally, upon the mere ground that 
false evidence, such H'«a forged document, was given on the trial ; 
nor can an action he maintained for (lamages sustained by the 
enforcement of a judgment obtaiued through false aod perjured 
evidence.”’''' He adds, however, that a judgment may be set 
aside or impeached collaterally for fraud that is actual, aod 
consists, (1) in * meditated aud intentional contrivance to keep 
the parties aud Court iu iguurauce of the real facts of the case, 
and ohtatuiug the judgmeut by such contrivance,’^* or (2) in 
facts relating to the manner of obtaining jurisdiction of the 
cause, to the mode of conducting the trial, or to some concoc- 
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tiaas of the judgment^ or (3) in facts not actually or neoesearily 
IB issue at me former trial 


194. Dr. Bigelow says that a jndgment may be 

set aside for actual fraud consisting in 
Jadgmeat may be set relating to the manner of obtaininjr 

obtaining jurisdiction, jun^iction. In Demertti v. Ljjlford%‘ 

the New Hampslure Supreme Court said: 

“ Any fact may be alleged or proved which goes to take away 
the jurisdiction, and if apparent jurisdiction has been confer- 
red by fraud or collusion, the judgment may be impeached on 
that ground,” In Garr v. Miner , the Illinois Supreme 
Court held that fraud in procuring a judgment was a defence 
to an action upon it. In Russell v. State,^‘' the Kansas Supreme 
Court said : “The records of a Court import absolute 
verity, and the parties to a soit are concluded by its judgment. 
Yet if it be shown that judge ttid clerk have fraudulently 
combined and entered up a false judgment, its rotteuuess des- 
troys it altogether. It concludes nobody. No rights can 
rest upon it.” The contrary has been held iu some cases. 
Thus in Illinois a judgment was held not to be void on the 
ground that the plaintiff had liribed a Deputy Sheriff to make 
a false return of service.’ ' In California it was held that a 
judgment again.st a city could not he overturned collaterally 
on the ground that service was fraudulently and collusively 
made on an ex-mayor who collusively employed an attorney 
to appear for the city.'^’ It has even been sometimes hold that 
proceedings are not void on the ground that the defendant 
was decoyed or enticed,'’' or fraudulently detained,'* within a 
State with intent that lie may be served there with jirocess. 
The weight of authority appears, however, to be against this 
view, at least where jurisdiction is obtained over a foreigner by 
fraud. 'I’hus iu Duniap v. Go(h/,''' it. was held that foreign 
Courts would not enforce a judgment in a suit, iu which juris- 
diction over the dele iidant was obtained by service of process in 
the State to which he was iiidumi to go hy false representa- 
tions. In Tebbetts v. TiUon,''^ the New Hampshire Supreme 
(’oiirt held a decree of the discharge of an administrator to he 
voiil on the ground of his having fraudulently kept back a part of 
the estate, and said : “ The fraud alleged as avoiding the judg- 
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meat relates to a concealment of a portion of the estate of the 
deceased. This is a matter affecting the jurisdiction of the 
Court. . . . The jurisdiction depends entirely upon the 

fact that all the estate is expended in the manuer provided. 
Aiiv fact upon which the jurisdiction depends may be denied, 
uiiii'ss, |ierliap<, in tlie case of an express decision upon the 
point." liut in later cases, the Court has held that an 
order to sell land procured by the fraud of the administrator,"^ 
or by his fraudulent representation that the personal estate was 
insufficient to pay the debts,"'' or when he knew that there 
were no debts,*'^ is not void. Mr. Vanfleet says : “ The alle- 
gations of the complaint give jurisdiction over the subject- 
matter, and the seizure of the property gives jurisdiction over 
the person ; and when jurisdiction over both subject-matter and 
poison is once obtitined, neither errors in obtaining nor in 
retaining it will mike the proceedings void.”"" However, 
evidence of fraud aliunde the record cunnot be heard to 
dispute the judgment, even when the fraud is in obtaining 
jurisdiction.'" 
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CHAPTER VIII. 


Judgments In Rem. 


195. It. has been explained in Chapter IV, that a 

judgment, as a rule, affects only the 
V <n. rem are parties to the suit ill which the judgment 

“le asTo* /SnentI , '•entered, or those claiming 

being inters juries. Under or through them JHid lu some cases 

even those represented by them. There 
are some exceptions to this rule, and in the case of those 
exceptions judgments pronounced are considered not inter 
parieSy but inter omnes, and are valid as against all the world, 
Phillips and Holloway, in Yarakaiamma v. Naramma^ 
said — “ Savigny observes that one may bring these excep- 
tions to a common point ol view by saying that the third party, 
to whom the effects res judicata are extended \va< represented 
by one of the parties, but this is not a princi|>le absolutely 
explaining the reason of all these exceptions; there will still 
remain certain isolated cases established by [lositive law; this 
general point of view shows us the analogy of these different 
cases and why they are subjected to an exceptional rule. 
After sa)'ing that it was once a very prevalent opinion that the 
exception applied to ail cases relating to status, he shows that 
there are in fact only two cases of this kind to which it applies : 
(1) where there is a question of the legitimacy of a child and 
of the paternal authority in a case to which the father is a 
party, the judgment given hinds not only the father but all the 
members of the family, and especially the l)rothersand sisters of 
the child, (2) where there is a cause as to the validity of a testa* 
ment between the testamentary heir and the heir-at-law, the 
judgment will bind all those who derive their rights from the 
testament as legatees emancipated, &c. We see therefore that 
the extension of the force of the res judicata to persons not par- 
ties to the suit was very carefully guarded, and proceeded upon 
very intelligible principles, that it was by no means the law that 
every decree in an actio in rem was so extendible. Moreover 
these exceptions were m^dc upon grounds of positive law, and 
the principle underlying them all was that the nature of the 
process was such that third persons might l>e considered as 
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actually parties to it, although not formally so.” These ex* 
ceptions are the foundation of the judgments in rent of the 
English law. The learned judges thus went on to add — “ that 
the rule which makes a judgment conclusive only against the 
parties and those who claim under them is subject to certain 
exceptions which are the offspring of positive law, and that 
the reasons for the exception may be generally stated to be, 
both in English and Roman law, that the nature of the pro- 
ceedings, by which there is a fictitious, though generally not 
unjust, extension of parties, renders it proper to use the judg- 
ment against those not formally parties.” 


196. Mr. Freeman speaking of judgments in rent, says 
Universally binding ef- distinguishing characteristic 


feet of jud^jments in 
rem in based on a 
notice of proceediu{j;6 
to all perHous. 


“is, that wherever their oblig^ation is recog- 
nized and enforced as a^^aiust any person » 
it is equally recoj>:nized and enforced as 
against all persons. It seems to us that 
the true definition of a j\idy:rneiit in rem is, that it is an adju- 
dication agjiinst some person or thing, or upon the status of some 
subject-matter, which, wherever and whenever binding upon any 
person, is equally binding up(»n all ])ersons. ... Asa judg- 
ment, which is strictly in rem binds all persons, whether named 
as parties therein, or in any anterior part of the record or pro- 
oeedings, or not, it must follow that the proceedings must 
be such as may indicate to all persons that their interest in 
the subject-matter, is, or may be imperiled, and that they 
may appear at some time and place for the purpose of making 
known and protecting their interests ; for as against claimants 
having no notice of the proceeding and no opportunity to be 
heard, it is not judicial in its character, and whatever may 
l)e determined against them is not entitled to respect as a 
judgment. We therefore suggest that a judgment is in rem 
whenever the process and proceedings are such as to warn all 
persons that the court may render judgment affecting certain 
property and their interests therein, and that they must, at 
or within a time specified, appear before the court if thev wish 
to protect those interests from judicial condemnation. The 
fact that, under the mode of serving process provided by law, 
some claimant or even all claimants of the property do not 
receive actual notice of the proceeding will not prevent the 
judgment from operating in rem, if the moile adopted was 
reasonable under the circumstances, and calculated to give 
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notice to the claimants, and the process was such as that the 
claimants, had it been seen by them, should have known 
therefrom that their interests were or mi iflit be imperiled, and 
that they might be heard for the preservation of such inter- 
ests.”® This observation was quoted in Windsor v. McVeigh,^ 
the Supreme Court further observing that the mere seizure 
of property does not give jurisdiction. In that case as well as 
in the earlier case of Rarh v. McVeigh,^ in which also a notice 
was held to be necessary to impart validity to proceedings in 
rem, a public notice had actually been given, and jurisdiction 
was held to be lost on the ground that the claimant was not 
allowed to appear. The United States Supreme Court has 
recently taken the same view in Hassall v. JVilcox.^ 

The necessity of some notice has, of late, been insisted on 
by almost every judge who has judicially referred to the matter. 
As early as 1839, Mr. Justice Story in Bradstreet v. Neptune 
Ins. C.,^ said .■ “ If a seizure is made and condernnatiun is 
passed without the allegation of any specific cause of forfeiture 
or offence, and without any public notice of the proceedings, so 
that the parties in interest have no opportunity of appearing and 
making a defence, the sentence is not so much a judicial sentence 
as an arbitrary sovereign edict. It may be binding upon the 
subjects of that particular nation. But upon the eternal princi- 
ples of justice, it ought to have no binding obligation upon the 
rights or property of the subjects of other nations, for it tram- 
ples under foot all the doctrines of international law, and is 
but a solemn fraud, if it is clothed with all the forms of 
a judicial proceeding. I hold, therefore, that if it does 
not appear upon the face of the record of the proceedings 
in rent, that some specific uHence is charged for which 
the forfeiture in rem is sought, and that due notice of the 
proceedings has been given, either personally or by some public 
proclamation, or by some notification, or monition, acting in rem, 
or attaching to the thing, so that the parties in interest may 
appear and make defence, and in point of fact the sentence of 
condemnation has passed upon ex parte statements, without 
their appearance, it is not a judicial sentence, conclusive upon 
the rights of foreigners, or to be treated in the tribunals of 
foreign nations as importing verity in its statements or proofs.” 
Relying on that observation, Mr, Justice Hall in Woodruff v. 
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Taylor^ said : ** In every court and in all countries, where 
judgments are respected, notice of some kind is given. It is 
just as essential to the validity of h judgment in rem, that con- 
structive notice, at least, should appear to have been given, as 
that actual notice should appear upon the record of a judgment 
tn pertonam. A proceeding professing to determine the 
right of property, where no notice actual or constructive is 
given, whatever else it might be called, would not entitle it to 
be dignified with the name of a judicial proceeding. It would 
be a mere arbitrary edict, not to be regarded anywhere as the 
judgment of a court. ” 

Even the seizure of the thing to which the proceedings 
in rem relate, though bringing the thing within the custody 
of the court, does not dispense with the necessity of giving an 
opportunity to all the persons concerned to attend and defend 
their rights and interests in that thing. The theory of the 
law is that all the property is in the possession of its owner 
in person or by agent, and that its seizure will, therefore, 
operate to impart notice to him. “ Where notice is thus 
given,” says Mr. Herman, “ the owner has the right to appear 
and be heard respecting the charges for which the forfeiture 
is claimed. That right must be recognised and its exercise 
allowed before the court can proceed beyond the seizure to 
judgment. The jurisdiction acijuired by the seizure is not to 
pass upon the question of forfeiture absolutely, but to pass 
upon that ‘question, after opportunity has been afforded to its 
owners and parties interested to appear and be heard upon 
the charges. To this end, some notification of the proceed- 
ings, beyond that arising from the seizure, prescribing tlie 
lime within which the appearance must be made, is essential. 
Such notification is usually given by monition, public proclama- 
tion or publication in some other form. The manner of 
the notification is immaterial, but the notification itself 
is indispensable.” B 

Mr. Vanfleet!’ appears to think that no notice is required 
in such cases except that involved in the seizure itself, and in 
support of that view refers to the practice in the proceedings 
relating to the appointment of administrators, in which, ex- 
cept by legislation in a few States, no notice is required. 
Even in such cases, however, a notice is required in this coun- 
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try. The cases relating to the proceedings of Prize Courts 
relied on by him only show that a notice to the adverse 
claimants or to any particular persons is not required, “ But,” 
says Mr. Wells, “ we mix>t not suppose that because tlure 
needs no personal notice to any one, notice may he alto- 
gether dispensed with without judicial impropriety, for noi 
specific parties, indeed, but all parties interested are to have 
opportunity, so far as conveniently may he, to come in and 
present the merits of their claims resting on the properly/”* 
Notwiihstanding certain dicta^ there a[q)ears to he no sufficient 
authority, however, lor holding that the issue of the notice is 
necessary in order to confer or complete the jurisdiction, at 
least to u greater extent than in suits in 

In Monroe v, Dongla*^^^- it was lield that the local regn- 
lations and laws ol the country in which tlie court proceeds, 
uiust (letcriuine wliat service of process, or w hat form of notice 
shall suffice to give to the defenders an opportunity of being 
heard in their defence, and that the sufficiency of the notice 
or opportunity is not open to examination in tht* Court where 
the foreign judgment in rein is produced. Similarly, Marshall, 
C. J., in The Man/''' said : ‘‘ When the prot^eedingsare in rein 
notice is served upon the thing itself. This is necessarily 
notice to alt those who have any interest in the thing. What 
this notice shall be, or what opportunity shall be given to 
appear, must be regulated wholly by the local law where the 
jirocecding lakes place/’ If that, law Ix^ pursued, the require- 
ment ol notice to the party is I’ulfilled. In England, in 
Ailmiialty actions in rcnii service of a writ of summons or 
warrant against shi|), freight or cargo on hoard, is to he effected 
by nailing or affixing the original vvrit or warrant for a short 
time on the mast of t he vessel, and on taking off the process, 
leaving a true copy of it nailed or fixed in its place. 

197. The same notion of all the persons being parties 

to proceedings resulting in a judgment 
All the world is supposed inrem^hy virtue of a constructive notice 

given to them, runs through the remarks 
even of judges who have taken a view, 
otherwise very limited of such judgments. 'Dins it was said 
in Cro$8 v. Armstrong'' that *‘a proceeding brought to deter- 
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mine the status of the thing itself^ the particular thing, and 
which is confined to the subject-matter in specie, is in ran, 
the judgment being intended to determine the state or condi- 
tion, and facto, to render the thing what the judg- 
ment declares it to be, while a proceeding which seeks the 
recovery of a personal judgment is in personam. In the 
former, urofess inav l)C‘ served on the thin<r itself, and bv 
such service an<l makinji proclamation, the court is author- 
ized to deride upon it, without other notice to persons, 
all tlie world l>»*inq; parties; while in the latter, in order 
to give th(^ Court power to adjudicatt^ tiu n^ must he service 
upon those whose rights are sought to be affected,’* So 
also in Frofimnn v, Aldrrson^'* it wa^ said that “actions 
m rent, '^trifrily cousid<?re(l, are proc(»edings against property 
alone, tn atcfl as respou>il)le for elaiius asserted l)y the libellants 
or plainnrt> The property itself is in su(*h actions tlie defen- 
flanr, and exe(*p1 in (‘ases arising during war, for its hostile 
cliaracter, its forfeitnri* or sale is sought fur the wrong, in the 
(^orinnission of uliich it lias been tfie instrument, or for debts 
or obligations for which, by operation of law, it is liable. The 
court ac<piir«‘S jnrisilictioii ovtn* the jiroperty in such cases by its 
sei/nre, and of t !ie snhsecjnent proceedings by public citation 
to the windd, of wliicli the owner is at liberty to avail himself 
by a|)pearing as a elaiinant in t he ea-^e/' (Miief .lustice Mar- 
shall ill Man/tin v. a;/f/ said : “I iiave al- 

ways mider>tood that where the process is to be served on the 
ihing itself, and wliere the mere possession of the thing itself 
l)y the service* of the process, and fnaking proclamation, 
nntliorizes tin* conn to decide* npim it, without notice to any 
individual whatever, it is a proceeding in retn^ to which all 
the world are parties. The rule is one of convenience and 
of necessity. In cases to which it applies, it would often be 
impossible \n asexTtain the person whose |)?operty is proceeded 
against, and it is presumaidt* tliat the person whc)se pro|)erty 
is seized is eitln*!* himself attentive to it, or has placed it in the 


care of some person who has the power, and whose duly it is 
to n*preseiit him and assert his claim. Sucli claim may be 
asserted, hut the jurisdiction of the court does not depend on 
its assertion. I he elaiinant is a party whether he speaks or 
is silent, whetlu'i he assorts his claim or abandons it.” 
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This description, however, as pointed ovii 

'* '. Freeman places, “ too much stress 


A - - ^ 

the judgment operates should be taken 
into possession on or by the service of process, and ignore 
the large class o( cases in which, instead of proceeding 
against anything, courts adjudicate upon the Malm of 
persons and obtain their authority to do so by a service of 
their process, whicli whether actual or constructive is still 
in its nature personal.”'" The same objection may be 
urged against the description given of such a judgment by 
the Supreme Court of Vermont in Wuodrujf’ v. Taylor,"' 
in which Hall,.!., said : A judgment ui rem 1 understand 

to be an adjudication pronounced upon the status of some 
particular subject-matter, by a tribunal having competent 
authority for that purpose. It differs from a judgment in 
personam in this : that the latter judgment is in form, as 
well as substance, between the parties claiming the right; 
and that it is so inter partes appears by the record 

itself. A judgment in rem \s founded on a 

proceeding instituted not against the person us such, but 
against or upon the thing or subject-mulier itself whose state 
or condition is to be delcrinined. It is a proceeding to 
determine the state or condition of tiie tiling itself ; and 
the judgment is a solemn declaration upon thes/r///M of the 
thing, and it ipso facto renders it what it declares it to be.” 
The description given by Mr. .Smith in his notes on the 
Duchess of Kingston’s case"' is more complete however. He 
says: “ A judgment in rem 1 conceive to be an adjudication 
pronounced (as indeed its name denotes) upon the status 
of some particular suliject-mailer, by a tribunal having 
competent authority for that purpose. Such an adjudica- 
tion being a mo.st solemn declaration from the proper and 
accredited quarter, that the status of the thing adjudicated 
upon is as declared, concludes all persons from saying that 
the status of the thing adjudicated upon was not such as 
declared by the adjudication.*" .... The universal 
effect of a judgment in rem depends on this principle, viz,, 
that it is a solemn declaration, proceeding from an accre- 
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dited quarter concerning the status of the thing adjudicated 
upon ; which very declaration operates accordingly upon 
the status of the thing adjudicated upon, and, ipso /acto, 
renders it such as it is thereby declared to be. Thus a 
condemnation of goods in the Exchequer not merely 
declares the goods to be liable to forfeiture, but accom- 
plishes the forfeiture accordingly. A sentence in the Prize 
Court not merely declares the vessel prize, but vests it in 
the captors. Now, when the status of the thing is thus 
altered, it seems to follow, as a necessary consequence, 
that the sentence altering it must conclude all the 
world ; for how vain would it be to try an issue, whether 
the thing be or be not as decreed, when the decree has 
already not only declared, but rendered it such ! To this 
point tend the observations of the court in Scott v. Shear- 
mnn;^' where the judgment m rem is held to be conclusive 
in the action, ‘ because the property of the goods being 
changed, and irrevocably vested in the crown by the judg- 
ment of condemnation, it follows, as a necessary conse- 
quence, that neither trespass nor trover can be maintained 
for taking them in an orderly manner.’ This must be Lord 
Coke’s meaning, where he states in 1 Inst. o52 h, that 
‘ where the record of the estoppel doth run to the disabi- 
litie or legitimation of the person, there all strangers shall 
take benefit of that record, as outluwrii , excommeugement, 
profession, attainder, of praonunire, felouie, tSfc., bastar- 
dic, muUertiv, and shall conclude the parties, though they 
be strangers to the record. In all these cases, it will be 
observed, the record operates upon the status of the indi- 
vidual. Thus judgment of oT/Z/murfe not merely declares 
the party an outlaw butrei'ders liim so, and is, therefore, a 
judgment nt mu, and resembles the act of the Ecclesiasti- 
cal Court depriving a man of his preferment or conferring 
on him the new character of an administrator. Now, if 
this be the principle, it seems impossible to say that where 
the status of the thing is actually operated on, that opera- 
tion shall be of less effect because some other court, had 
it been called upon, might have produced a similar one.’' 
Mr. Freeman afler observing that this is perhaps the most 
correct as well as the most concise definition any where 
given of a judgment tn rem,” says in criticism of it: 
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“ When we undertake to say that a judgment in. mn is 
necessarily an adjudication upon the status of sonn* 
particular subject-matter, if seems to us that we either 
overlook the only class of judgments to which the term 
in rem, ought ever to have been applied, or else we give to 
the word status an unusual and unauthorized .significa- 
lion. Laws exist under which property is responsible for 
damages done by it, for taxes imposed upon it, or for 
expenses incurred in its repairs and management. These 
same laws often authorize the obligation by tiiein imposed 
upon the property, to be enforced by proceedings in which 
the property is the defendant, and in which no service of 
process is required, except upon such property. The 
judgment resulting from such a proceeding is i/t rem, and 
satisfaction thereof is produced by an execution authorizing 
the sale of the property. The sale acts upon the property, 
and in so acting necessarily affects all claimants thereto. 
But the judgment does not affect the status of the pro- 
perty, except in the same sense that a judgment against A. 
B for a sum of money affects his status. In the one case 
it is settled that an obligation rests upon certain pro- 
perty ; in the other, it is settled that a similar obligation 
rests on a certain person. Each judgment adjudicates 
upon a status, so far us it establishes that the defendant 
is in the state or condition of being nccountable to the 
plaintiff for a sum of iiioney. Neither judgment establishes 
any status different from that established by the other. 
Therefore a judgment against a brute, a tract of land, 
or a vessel,' for a sum of money, to be satisfied by execu- 
tion against such lu ute, laud, or vessel, though clearly /« 
rem, no more determines a status than though the defen- 
dant were a person.,” 

lyy. .Mr. Smith’s definition is sharply criticized, in 

Yarnkulamma v. Naramma ' by i’hillip.s 
Kestricteif view laktii and tlolloway, J.I., who said : “ The 

of judgments m rnu objection to the definition is that 

by Indian .ludgeii. status is a term at least as ambiguous 

as that which the author seeks to define. If it is 
intended that the decision must be upon the whole 
aggregate of rights and obligations attaching to the subject- 
matter of the adjudication, there probably never was such a 
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judgment. I'he word, too, has an unfortunate ambiguity, 
seeing that the object-matter of such adjudication is 
generally a thing, and the ric>ht declared a part of the 
status of some person. iVJoreover, the words ‘accredited 
quarter’ can only mean a tribunal invested with the power 
of so declaring status that all persons shall be debarred 
from disputing the declaration, 'fiiis really amounts to 
no more than saying that, whenever a tribunal has the 
power by its decision of so declaring, the declaration shall 
bind all persons. It is really no definition at all. It 
leaves in as thick darkne.ss as before what are the tribunals 
and what the questions susceptible of their operation. We 
have only further to remark upon the words ‘ as its name 
indeed denotes.’ It is impossible not to suspect that the 
learned author supposed ‘ i« re?« ’ to mean ‘ upon the thing ’ 
or ‘ against a thing,’ and that he was very naturally misled 
into this opinion by the words really having that meaning 
when applied to certain modes of procedure in the Courts 

of Admiralty and Exchequer The second 

passage is not less inadequate. The words ‘ which very 
declaration operates accordingly upon the status of the 
thing adjudicated upon, and /p-fo facto renders it such as it 
is thereby declared to be,’ really afford no instruction. 
The effect of the judgment of every competent court is to 
render the person or thing that which it declares him or 
it to be. The difference between the decree in rem and 
that inter partes, is that tlie former renders it so as against 
those not formally parties to the proceeding, while the 
latter has that effect only as between the parties to the 
particular suit. As to the argument from the absurdity of 
trying an issue when the decree has rendered it si^ch as is 
declared, it is necessary to observe that the same fallacy 
lurks here. The only mode in which it renders it such as 
the Court declares it, i.s by giving to this puiticidar sort of 
decree a scope greater than that given to an ordinary 
res judicata. The argument in its preser.t condition is 
really none. 'I'his was not the case in Scott v. Shcurmau-* 
from which its substance is taken. Hef'ore using it, Hlack- 
atone, J., had shown that, in the proper understanding of 
the powers of the Court of Exchequer, the plaintifi' was 
really a party, had an opportunity which he neglected of 
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putting in his claim, and was for evei barred by his laches 
from questioning either collaterally or directly, the decision 
given/’ 

This criticism was not altogether approved of by a 
Pull Bench of the Calcutta High Court in Kanhi/a Lollv, 
Radha Churn^“^' and Sir Barnes Peacock in delivering tlie 
judgment of the Court, after observing that Mr. Smith’s 
definition was not accurate, said : “I cannot concur in 
the whole of Ml. Jiistice Holloway’s reasoning • . , . 

Mr. Justice Holloway has nor, 1 think, attach d sufficient 
importance to the words used hy iVli\ Smith, ‘which very 
declaration operates upon the status of the thing adjudi- 
cated upon, and ipso facto renders it such as it is there- 
by declared to be.’ This would not he the effect of a 
finding upon a question of status in a suit in personam^ 
though it might have been so under the ('ivil Law in a 
suit in real, not for the purpose of asserting a right against 
a particular person, hut foi* the jiiirpose of adjudicating 
upon the status. 1 do not agree with iMr. Justice Hollo- 
way ill his remark ■' at page 281 of his judgment ‘ that 
the effect of a decree of every competent courl is to ren- 
der the person or thing that whici) it declares him or it to 
be.’ A dccr(*e, according to the nature of it, may prevent 
particular persons or the subjects ol a particular Govern- 
ment, or it may bii the whole world, fiom averring to the 
contrary. According to the Civil Law, a suit in which a 
claim of ownership was made against all other persons was 
an action in rem, and the judgment pronounced in sucu 
action was a judgment in re^n and binding upon all persons 
whom the court w^s competent to hind ; but if the claim 
was made against a particular person or persons, it was 
an action in personam, and tlie decree was a decree in 
personam, and binding only upon the particular person or 
persons against whom the claim was preferred or persons 

who were privies to tlH iii Decrees by courts 

of compi tent jniisdirtion foi* the absolute dissolution of 
marriages are no doubt binding upon third parties. If '; 
court of competent jurisdiction decrees a divorce, or sets 
aside a marriage betw'een Mahomedan- oi Hindoos, it puls 
an end to tlie relation.siiip of husband and wife, and is 
binding upon all persons that, from the date of the decree, 
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the parties ceased to be husband and wife. This, in my 
opinion, is not upon the principle th»t every one is 
presLimed to have had notice of the suit as Mr. Justice 
Holloway appears to think ; for, if they had notice, they 
could not intervene or interfere in the suit, but upon the 
principle that, when a marriage is set aside by a court of 
competent jurisdiction, it ceases to evist, not only so far as 
the parties are concerned, but as to all persons. A valid 
marriage causes the relationship of husband and wife, not 
only as between the parties to it, but also as respects all 
the world: a valid dis.solution of a marriage, whether it be 
by tlie act of the husband, as in the case of repudiation by 
a Mahomedan, or l)y the act of a court competent to dis- 
solve it, causes that relationship to cease as regards all the 
world. 'I'he record of n decree in a suit for divorce or of 


any other decree is evidence that such a jlecree was pro- 
nounced (?>ee case.s referred to in Smith’s Leading Cases, 
V<)l. IK p. ; and tlie efiect of a decree in a suit for 

a <livorce a mncnlo iNalrimonii is to cause the relationship 
ot‘ husband and wife to cease. It is conchisive upon all 
persons that tin* parties have been divorced, and that the 
parties are no longer hiisliand and wife; but it is not con- 
clusive or even priinn farif evidence against strangers that 
tlu‘ cause tor which the decree was pronounced existed. 
Fur instance, if a decree between A and B wore granted 
upon the groinul of the adultery o( H with it would be 
conclusive as to the divorce, but it would not be even 


pvima faciv evidence 
tery with B, unless 
marriage belweim 


against (' that lie was guilty of' adnl- 
he were a party to the suit. So, if a 
Mahomedans were set aside upon the 


ground of consanguinity or affinity, as, for instance, in the 
ease of a Mahomedan, that the marriage was with the sis- 


ter ol* another wife then living, the decree would be con- 


clusive that the marriage had b* en set aside, and that the 


relationship ot husband and wife had 
existed ; but it would be no evidenci* 


ceased, if it ever 
as against third 


parties, for example, in a (|ueslion ot’ inheritance, that the 
two ladies were sisters.*’ 


In Casirinue v. ‘ Cock burn, C. .1,, defined a 

judgment in rem as a “judgment determining the status 
of a chattel with reference to property, or vesting the pro- 
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perty at once in the claimant, as a condemnation of the 
Court of Exchequer in a revenue cause vests the property 
in the Crown, or a sentence of a Court of Admiralty in a 
matter of prize vests the property in the captors ; ” — and 
Mr. Pigott says that though difficult to understand, that 
is the moat accurate of all the definitions of Ihe term. 
But as observed by Mr. Freeman, “Judgments inrem, 
it is well known, are not, as the name implies, confined 
to adjudications against things. They are rendered in 
many instances where the prior proceedings are entirely 
in personam^ as in cases establishing or di.ssolving mar- 
riages.” 

200. These definitions, or rather descriptions, are 

a mere statement of the effect of a 
What judgments are indgment in rem. They do not 

be**(^ rem indicate any principle upon which to 

rest them so as to determine what 
cases fall within it, do not furnish any test the application 
whereof to a judgment may discover whether it is a judg- 
ment in rem. There is a considerable conflict, as may have 
been already noticed, in regard to the classes of judgments 
that are in rem. The difficulty is further enhanced by the 
Legislatures and courts of different countries having in 
some cases given sucli effect to certain peculiar .sorts of 
judgments, that are not known el.sewhere, and cannot 
be expected to receive that effect from courts of other 
countries. In Everest and fcjtrode’s work on the law of 
Estoppel,’* the following classes of judgments are treated 
as those inrem, though .some doifnt i.s expressed as to whe- 
ther the last four are not judgments in personam merely :-*• 

1. Judgments of condemnation of property forfeited, 

(a) by the (^ourl of Fjxchcquer, and (6) by the 
Commissioners or Sub-Commissioners of Excise, 
Inland Revenue, or Customs. 

2. Adjudications in the Court of Admiralty on the 

subject of prize. 

3. Judgments in the Divorce Court. 

4. Grants of Probate and Administration. 

5. Adjudications in Bankruptcy. 

»• Pr. Jud. 
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6. Sentences of deprivation and expulsion, whether 

delivered by the spiritual court, a visitor or a 
college. 

7. Judgments of outlawry and declarations of legiti- 

macy. 

8. Adjudications of settlement by an order of justices. 

9. Judgments and orders made under special statu- 

tory powers. 

10. Sentences of Courts Martial. 

11. Judgments of proceedings by way of t/uo war- 

ranto. 

12. Convictions in criminal prosecutions and inquisi- 

tions. 


Mr. Herman speaking of the American Law, says : 
“ Under the term judgment in rem are included judgments 
of Courts of Admiralty relating to a prize or a judgment of 
condemnation, confiscation or forfeiture, under the reve- 


nue or excise laws, and the judgments of all other courts 
directly upon the personal status or relations of the party, 
such as marriage, divorce, ba.stardy, settlement, an adju- 
dication by a competent tribunal of a question of de.scent 
or pedigree the decisions of a court of Probate, Or- 


phan’s Courts, (juardians' Courts, Courts of Ordinary, Sur- 
rogates’ Courts, (’ourts-Martial, Kcclesiastical and Spiritual 
Courts, courts having probate jurisdiction upon the 
validity of a will.” The settlement of the accounts of an 


administrator, executor or guardian,*' or of a court having 
jurisdiction in bankruptcy or insolvency matters, as an 
order discharging the person or estate of a bankrupt from 
the obligation of his debts, ' estops all parties from disput- 
ing the point decreed, whether they were or were not 
parties to the proceeding in which the decree was made. 
So a judgment or a decree regarding the legal status or 
authority of parties."' Thus ;» decision of the Senate of 
New Hampshire that a person claiming a seat as .senator 
was duly elected, &c., cannot be questioned by the 
executive or judicial departments. For they operate pre- 
cisely like a judgment of condemnation or forfeiture in 
rendering the person what they pronounce him to be, as 
the grant of letters, testamentary or administration, the 


•• Hood r. Hwil. 1!’^ Mimih 
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Proceedings by credilors against the personal pro- 
perty of their debtor in the hands of third persons, or 
against debts due to him by such third persons, are treat- 
ed and deemed entitled to the same consideration.*' Mr. 
Freeman says; “ Proceedings by attachment are not, strict- 
ly speaking, in ran, and yet they are sometimes so spoken 
of ; and in some respects their e^ect is mure, and in others 
less, comprehensive than the effect of proceedings in 
personam. Thus by the seizure of the property, as where 
moneys are garnished, jurisdiction is accjuircd over the 
fund, so that orders may be made for its distribution or 
payment, which will bind the owner, though he has not 
appeared nor been personally .summoned in the case, 
provided such owner is in law or in fact a defendant in 
the action. But the judgment in such action must, in its 
effect, be restricted to the property before the court, and 
even as to that property, it is not conclusive upon the title, 
except as between the parties to the action and those in 
privity with them.”'" A judgment in an action of reple- 
vin has been held not to be in rem." 


201. Lord Justice Turner in delivering the judgment 

of their Lordships of the Privy Council 
What judgments were ji, Katama Natchiar V. liajak of Shiva- 

«rin'British i!" gunga^- said : “ That a j udgment is not 

a judgment t» rm, because in a suit 
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by A. for the recovery of an estate from B. it has determined 
ail issue raised concerning the status of a particular person 
or family.” So also a decree declaring a palta to be a 
forgery was held not to be a judgment inremJ^^ In Kanhya 
Lollv. Radha Churn,^^ Sir Barnes Peacock in delivering the 
judgment of a Full Bench of Calcutta High Court, said: 
“ I concur with him (Mr.Justice Holloway) entirely in the 
conclusion at which he arrived, viz.^ that a decision by a 
competent court that a Hindu family was joint and 
undivided, or upon a question of legitimacy, adoption, 
partibility of projierty, rule of descent in a particular 
family, or upon any other question of the same nature 
in a suit inter partes, or more correctly speaking in an 
action in personam, is not a judgment in rent or binding 
upon strangers, or, in other words, upon persons who were 
neither parties to the suit nor privies. 1 would go further, 
and say that a decree in such a case is not, and ought not 
to be, admissible at all us evidence against stran- 
gers It is unnecessary to 

consider the principle upon which grants of probate and 
of letters of administration have been held to be conclusive 
upon third parties. It would throw no light upon the 
present question, and the Indian Succession Act, No. X of 
1865, Sec. 242, points out expressly the effect which they 
are to have over property, and the extent to which they are 

to be conclusive If a judgment in a 

.suit between A and B that certain property for which the 
suit was brought belonged to A as the adopted son of C, 
were a judgment ?n rem and conclu.sive agaiinst strangers 
as to the fact and validity of the adoption, the greatest 
injustice might be caused. For instance, suppose that a 
Hindu, one of four brothers, should be entitled to a large 
zamindaree, yielding an annual profit of two lacs of rupees, 
and also of a small piece of land in a distant zamindaree, 
and that, upon his death without issue and without leaving 
a widow, surviving brothers as his heirs should enter into 
possession and sell the small piece of land, and that after- 
wards a person claiming to be the adopted son of the 
deceased brother should sue the purchaser in the Munsif s 
Court to recover the land so sold upon the ground that, 
he being the heir by adoption, the brothers of the 

OongtuUiurt. rma&otmdery. B. U R.. 8ui>. I VIl W. U Ti8. 
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deceased had no title to sell it. The purchaser might- 
be a poor man without the means of procuring or 
paying for the attendance of the necessary witnesses, or 
of making a proper defence to the suit, and the claimant 
might succeed without any collusion in establishing the 
alleged adoption and recover the land. Moreover, the 
purchaser might not have the means to enable him to 
appeal. Now, if this judgment were a judgment in rent 
and conclusive against the brothers as to the status created 
by the alleged adoption in a suit brought against them for 
the zamindaree, they would have no means of defending 
their possession, however clearly they might be able to 
prove that there was no foundation whatever in support 
of the claim of adoption. Assume that the purchaser in 
the Munsif’s Court was perfectly honest and honi'i fide,, and 
that the Munsif’s Court was one of competent jurisdiction, 
having regard to the situation and value of the pro- 
perty, and held that the judgment was a decree mrem, 
and there would be no means of getting rid of the decree 
of the Munsif’s Court, and thus the decree of the Munsif 
in a suit for land within his competency would finally and 
conclusively determine the title to the zamindaree against 
persons who might never even have heard of the suit in 
the Mun-siCs Court whilst it was going on. There is no 
ground upon which it could be held that the decree in 
such a case would be admissible merely as primd facie evi- 
dence. It must either be conclusive as a judgment inrem, 
or fall within the general rule, and not be admissible at 
all upon the question of adoption. If it could be admitted 
as even primd facie evidence, it might work the greatest 
injustice by throwing the burthen on to the defendants, and 
compelling them to prove a negative, viz., that the claimant 
had not been adopted, and this probably after many years 
from the time at which the adoption is alleged to have 
been made. The fact is that the Munsif, in such a case, 
would be competent to try the right of the parties to the 
land claimed, and incidentally to determine the question 
of adoption. But he would have no power to entertain a 
suit merely for the purpose of determining a question of 
status.” 

There are few judgments truly in rent in this country. 
In Jogendro Deb v. Funindro Deb,'^ Sir James Colvile, in 

♦» XIV M. 1. A. » 1 . 
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delivering the judgment of their Lordships of the Privy 
(’ouncil observed that : “It appears to them to be extremely 
doubtful, whether there exists in India (exclusive of the 
))articular jurisdictions which are exercised by the High 
Courts in matters of probate and the like, and which in the 
case of war might be exercised in matters of prize) any 
ordinary Court capable of giving, what can be called tech- 
nically a judgment in rein.” Sir Barnes Peacock in the judg- 
ment of the Full Bench in Kanhj/a Loll v. Radhn Churn,*'’ 
after observing that there are no suits in this country, with 
the exception of those in the High Court in the exercise of 
admiralty and vice-admiralty jurisdiction, which answer 
to the actions in rem of the civil law, and none correspond- 
ing with the actions prejudi dales, said : “ It is quite clear 
that there are no judgments in rem. in the mofussil courts, 
and that, as a general rule, decrees in those courts are not 
admissible against strangers either as conclusive or even as 
primd facie evidence, to prove the truth of any matter 
directly or indirectly determined by the judgment or by the 
finding upon any issue raised in the suit whether relating to 
status, property, or any other matter.” 

202. The Indian T.egislature, for the sake of simpli- 
city, and in order to avoid the diffi- 


British liidin. ments in rein, adopted the statement 

of the law by Sir Barnes Peacock, and 
embodied in Section 41 of the Indian Evidence Act a clear 
rule, which, slightly amended by Act XVIII of 1872, is now 
the law of British India relating to judgments in rem.*^ 
The section, as arneiuicd, enacts : 

“A final judgment, order or decree, of a competent 
court, in the exercise of Probate, Matrimonial, Admiralty 
or Insolvency jurisdiction, which confers upon or takes 
away from any person any legal character, or which declares 
any person to be entitled to any such character or to be 
entitled to any specific thing, not as against any specified 
person but absolutely, is conclusive proof that any legal 
character which it confers, accrued at the time when such 
judgment, order, or decree came into operation ; 

that any legal character, to which it declares any 
such person to be entitled, accrued to that person at the 
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time when such judgment, order or decree declares it to 
have accrued to that person ; 

that any legal character which it lakes away from any 
such person ceased at tne time from which such jvidgment, 
Older or decree declared that it had ceased or should cease •, 

and that any thing to which it declares any person 
to be so entitled was the property of tiiat person at the 
time from which such judgment, order or decree declares 
that it had been or should be his property.” 

The section does not expressly mention courts- 
martial; but native Courts- Martial are included in the 
operation of the Act. Under the section a judgment may, 
however, be conclusive in a criminal proceeding, thougli 
that point is not yet quite free from doubt in England. 
The Judges had incidentally expressed an opinion against 
it in the Duchexx of Kingston s case, ” urging, first, that it 
would be contrary to public policy that the temporal 
Courts, in the investigation of a criminal charge, should be 
bound by a decision, perhaps of an Ecclesiastical Judge, 
addressed only to the conscience of the party, and founded, 
as it might be, on evidence inadmissible at common law; 
and next, that if such a decision were conclusive in favor 
of a prisoner, it would be equally binding against him; and 
consequently his life, liberty, property, and fame might 
depend upon the judgment of a court which had no 
organs to discover whether he had committed a crime or 
not.”'" The decision in R. v. Bultv.njf' is sometimes cited 
as being in support of that view, but, as pointed out by 
Mr. Taylor, it lends little, if any, support to it ; and Mr. 
.Smith, in his notes on the Diic/iess of Kingston's cfise, says 
that “ it is difficult to see how a decree in rem, which 
operates upon the status of the individual and renders 
the fact what the court adjudicates it to be, it is 
difficult to see how such a sentence can be otherwise than 
conclusive.” In R. v. Orundon,’^ a sentence of expulsion 
from a college was held conclusive in answer to an indict- 
ment for assault. 

203. Sec. 41 of the Indian Evidence Act not only 

enumerates the different sorts of judg- 

Effect allowed to judg- ments in rent, but also enacts the 
ments in rem. 
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effect in of a very limited character, and much more so 
than that allowed to judgments in rem in England, and 
the difference is especially marked in the case of Admiralty 
decisions which receive a much wider operation in 
England and the United States.'"’ In British India 
even those decisions will be conclusive only of the 
proprietary right of the things adjudged as prizes. 
Dr, Bigelow in accordance with his broad notions of the 
operation of the doctrine oi res judicata in his notes in the 
eighth edition of Story’s Conflict of Laws, says that — *• the 
better rule in the case of domestic judgments and a fortiori 
in the case of foreign judgments, appears to be that the 
judgment is conclusive of all facts which become under 
the pleadings or evidence necessary to it, whether pre- 
sented by direct affirmation and denial or by avoidance.^' 
Indeed courts in one or two cases have gone still further, 
and held foreign judgments tn rm conclusive of facts not 
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necessary to the decision where it appeared nevertheless 
that a clear and precise issue had been joined and decided 
upon them.” This view has, however," not been adopted 
by the courts, who are gradually inclining to the view that 
has been adopted by the Indian Legislature. 

As to the bankruptcy proceedings, it has been express- 
ly enacted by the Bankruptcy Act, 18P3'“', that an order ot 
discharge under that Act is conclusive of the bankruptcy 
and of the validity of the proceedings. 

As to matrimonial proceedings, a decree of the Spiri- 
tual Court declaring a marriage void ah initio has been 
held to be conclusive in regard to the status of one of the 
issue, a pauper, although an order for the removal of 
others of the issue had been made on the ground of the 
validity of the marriage.''* But sentences which do not 
affect the status of the parties do not operate as judgments 
in rem, thus the dismissal of the wife’s petition for judicial 
separation on the ground of non-proof of acts of adultery 
by husband, and a sentence for jactitation of marriage 
which does not affect status are not judgments in rem. 

Difficult questions have risen most frequently as to 
the effect of a grant of probate or of administration. As a 
general rule, the grant actually invests the executor or 
administrator with the character which it declares to bel ng 
to him, and is conclusive against all the world. It cannot 
be shown in any subsequent proceeding that the testator 
was mad or that the will was forged, for these facts may 
have been alleged in the court, which granted the probate 
or administration, in opposition to the grant. In Arun- 
moyi Dust v, Mohendra Nnth/'^ the grant of letters of admi- 
nistration to a residuary legatee in opposition to the 
deceased’s widow who denied the genuinenesses well as the 
construction placed on the will, was held by a Division 
Bench of Calcutta High Court not to bar a subsequent suit 
by her for her share of the estate under the Bengal school 
of Hindu law. Sir Comer Petheram, C. J., and Ghosc, J., 
after referring to Sec. 59 ofthe Probate and Adirinistmtion 
Act, 1881, and Sec. 41 ofthe Indian Evidence Act, said • 
“ The question here arises, what is the legal character 
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that the Allahabad High Court, in the exercise of 
its probate jurisdiction, declared that the defendants 
i¥ere entitled to, or conferred upon them? Did it and 
could it confer upon them any other legal character than 
what the Probate and Adminstration Act expressly lays 
down, viz., the representative title of the grantees as against 
all debtors, &c.. and persons holding property belonging to 
the deceased ? No doubt the Allahabad High Court in 
determining the question whether the defendants were 
entitled to letters of administration, as prayed for, had to 
construe the will, and to consider whether upon a proper 
construction of that document, the defendants were 
residuary legatees ; but this was only for the purpose of 
determining the question of representative title as in Sec. 
59 mentioned. The question of the construction of the will 
was but an incidental question which the court had to 
consider in determining whether the defendants were 
entitled to letters of administration in respect of the estate 
of the deceased. It has been held that in a proceeding 
upon an application for probate of a will, the only question 
which the court is called upon to determine is whether 
the will is true or not, and that it is not the province of the 
court to determine any question of title with reference to 
the property covered by the will.ss” 

It is quite settled in England, that the grant does not 
establish the testator’s domicile, or any other circum- 
stances not required to be proved for the grant. In 
Whicker v. Hume,^* Lord Chelmsford said that the probate 
of a will “ conclusively establishes in all courts, that the 
will was executed according to the law of the country 
where the testator was domiciled.” As to the point 
whether the probate was or was not conclusive evidence 
of the domicile. Lord Oranworth however said : “ that the 
affirmative of that proposition cannot be a correct exposition 
of the law. A probate is conclusive evidence that the 
instrument proved was testamentary according to the 
law of this country. But it proves nothing else.” Lord 
Wensleydale added that the ** probate of a will in common 
fbrm is conclusive evidence of the title of the execu- 
tors to all personal property of which the testator 
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WAS CRJiRble of disposing.” This decision was cited 
with appTpval m Concha v. Conc/io/’® in which the order 
g) anting the probate actually stated that the testator 
was at the time of the execution of his will and at the 
time of his death a domiciled Englishman ; and it was con- 
tended before the House of Lords, that the said statement 
was conclusive against all the world. Lord Hershell, with 
whom the other Lords concurretL said, “that the mere fact 
that probate of the will was granted is not so conclusive is 
established beyond all possibility of question by a decision 
of your Lordships' House .... But it is said 
although his (the Probate Judge's) decision would not 
necessarily have determined that question (of the testator’s 
domicile) had it been delivered in a dittbrent form from 
that which it took, and had the order been in a difterent 
form, yet it is conclusive because in this particular case the 
learned judge affected to determine that point and his 
determination was recorded in the order. For my part I 
think it would be impossible to hold that a question of’ 
that sort is conclusively determined because the learned 
judge has expressed his opinion upon a matter of fact 
when that mritter of fact was not essential to his decision. 
All that is essential lo the decision that the plaintiffs 
were entitled to probate may be taken perhaps to 
be conclusively determined ; but 1 do not see how any- 
thing more than this can be taken to be conclusively 
determined. Certainly it would be very strange if, although 
the finding in the decree as to the testator’s domicile 
could not be appealed from because it was not essential to 
the decision, nevertheless, it conclusively determined the 
fact against all the world, upon wliich the opinion of no 
tribunal except that of the judge of fiist instance could be 
taken.’' 

The same rule appears to be recognised by and acted 
upon in the American courts. Thus in Miller v. AWe?/,''' 
a grant of j)robate or o[ an administration was held to 
actually invest tlie executor or administrator with the 
character which ir declared to belong to him, Jn estab- 
lishing the testamentary character of an instrument offered 
for probate as a will, the decree, however, establishes inier 
omnes its genuineness, but not the ca|)acity of the testa- 
cy Ntwmu p. $1 Am. B«|>. 810, 
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tor to make The probate of a will cannot becollater- 

ally avoided on the ground that the will is a forgery, or 
that the testator made a subsequent will and appointed 
another executor, or on any other ground.'^*'* In Lawrence v. 
Englesbi/,'" an applicant for appointment as administrator 
alleging that the respondent claimed to have been admi- 
nistrator of the same estate, but that he had not been 
legally appointed, and was not entitled to the position, and 
that he was an improper person for it, the defendant replied 
that he had been appointed by a court of probate, at the 
request ul' certain heirs and next-of*kin of the intestate, 
and that the order of his appointment had not been 
appealed against; and the Supreme Court held that the 
plaiutid was concluded by the appointment, and that 
it could not, in a collateral way, review the correctness or 
propriety of a decree of a Court of probate acting within 
its jurisdiction. “Whether the defendant,’" says Dr. Bige- 
low, “ was a proper person to be appointed administrator 
and whether a request by only a part of the next-of-kin 
was sufficient to warrant a grant of letters, were questions 
properly arising before the court; and if the petitioner 
felt aggrieved, he should have appealed."’ '' 


20-1. Th<‘ first essential of ttie validity of judgments in 

rein, as of all judgments, is that they 
.lurisdiftioii iii pr 'iciM slioidd have been pronounced by a court 

ot coiiipeteiii jurisdiction, lu the case 
of judgments relating tu ihings, the presence of the things 
within the limits of the court’s jurisdiction is generally con- 
sidered necessary t<i give jurisdiction. If a decision on the 
status of a thing be proiionm^ed, when the court has not the 
tiling in possesMoii, such a sentence will iiiaiiifestly be a nullity ; 
but constructive possession is sufficient to give jurisdiction. 
Mr. lieriuaii sa\s ; “In order to render a judgment, sentence, 
or decree in re>ii, the right arises from an actual or constructive 
pos-sessiuii of the res, acquired or held in such a way as to make 
it a tit subjeei tor adjiidicatioii, and when this has been once 
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acquired by a duly authorized tribunal, no other ia allowed to 
interfere with the tribunal which first obtains jurisdiction, until 
the first tribunal has fully adjudicated all matters connected 
therewith/^ In Oayy Hardier ^ Co. v. Brierfield C. ^ L 
Go.y^ Coleman^ J., said : “ The principle is universally acknow- 
ledged, that when two courts have concurrent jurisdiction, that 
which first takes cognizance of the case, has the right to retain 
it, to the exclusion of the other; that if a trust estate is being 
administered bv a court of competent jurisdiction, or where 
• property is in gremio tegisy of a court of rightful jurisdiction, 
no other court can interfere, and wrest from it the possession 
and jurisdiction first obtHiurd. As was said in Peck v. 
JennesBy^ ‘ Where the jurisdiction of a court, and the right of 
a plaintiff to prosecute his suit in it, has once attached, that 
right cannot he arrested or taken away by proceedings in any 
other court.’ • . . . The rule here declared has l>een 


ado|)ted and followed invariaidy by all subsequent decisions. 
Many of them, however, have given it a very broad and ex- 
tensive significance, while others have limited its meaning, 
and consequently the application of the principle has not in 
all respects been uniform. In the case of Vaughan v. iVor- 
it was held, that an administrator appointed in one 
Slate must account for the assets received by him according to 
the law of Ins appointment, and could not be sued in the 
court of another State for the assets received and held by him in 
his official capaciry. Williams v. Henedicfy^* was a case where 
an estate had been declared insolvent, and \h^ assets were being 
administered in the State Courts for tlie benefit of all the creditors. 


It was held, that the property was in gremio legis, and not 
subject to levy by the United States iVIarshal at the suit of a 
creditor suing in the Federal Courts. In the case of Peate v. 
PhtppSy^^ commissioners had been appointed to settle up and 
distribute the assets of an insolvent liank, and it was held that 
no otlier court had jurisdiction tointerfereat the suit of creditors, 
and apply the assets to the payment of their claims; that it was 
the duty of all creditors to apply to the State Court which had 
taken jurisdiction of the settlement and distribution of the assets. 
The principles declared in this decision are re-affirruKl in Barton 
V. Barbour.'^ In the case of Taylor v. Carryly "* a writ of at- 
tachment issued by a State Court had been levied upon a vessel, 
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aad tti« vessel replevied. S:uk was. afterwards beguE in R Court 
of Admiralty to enforce s atneo’s wages, and tl)e writ placed 
io the hands of a Marshal. It was held thet the State Court 
having possession first, the possession could not be interfered 
with by the Admiralty Court, citing Hagan v. Lucas; In 
this case there was a dissenting opinion by 'I'aney, C. J.> who 
recognized the general principie, but held that because of the 
equities ol the claimaiitn (the lien of seamen’s wtiges), 
of which alone the Admiralty Court had jurisdiction, 
the iurisdiction of the Admiralty Court did not violate 
the rule. Ihe rule declared by Tauey, C. J., seems to 
be the law in this State, in which it has been declar> 
ed that althoiigli the Prolmte and Chancery Courts may 
have concurrent jurisdiction, yet ii there are peculiar equities of 
which the Probate Court cannot take jurisdiction, then the 
CImncery Court may proceed, without a violation of the rule.^^ 
The case of Freeman v. Howe^ after re aflirrning the 
principle in Peck v. Jenness; ileclaied that property in the 
iiaudh of the United Slates Marshal, seized by him upon u 
writ from the Circuit Court of the United States, could not be 


replevied or interfered with by a writ from a State Court, and 
farther held that the priuciple did not depend upon the rights 
of the parties involved, and that it applied to persons 

who were not parlies to the original or first suit 

The Chancery Court of Louisville, Kentucky, by a decree 
directed its Marshal to deliver rlie church (the matter of con* 
troversy) to Watson and others. \\ Idle this suit was pending, 
and the church was in the possession of the Marshal of the 
Ciiancery Court, Jones and others filed a bill in the United 
IStait s Court to get possession of ilie church, and to enjoin - the 
Marshal from delivering the church to M atson, and to enjoin 
Watson from taking possessimi ut the church. In WaUon v. 

Miller, J., said : “ Tin* decisions of this court in the 


cases of 'J'ajfloT v. Carryl/^ F'rec7nan v. Howe^^^ and Buck 
V. ColbaihJ^'' are conclusive that the Marshal of the Chancery 
(\>urt cannot be displaced as to tbe actual possession of the 
property, because that might lead to a personal conflict be- 
twoen the officers of tlie courts tor the possession ; and tl>e 
eases of Oiggs v. Wolcoltf^' and Peck v. Jefiness^Hve conclusive 
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conceded. The real (jnestion before the court for decision, and 
which WHS decided, was, whether tlie State Court or the Federal 
Court first had jurisdiction ; and it was liehl that by tlie filirii*; 
of the petition, and tlie proceediiifi in the State ('onrt for the 
foreclosure of the mortgage, that court was the first to assume 
and exercise jurisdiction ; and the conrt further held that the 
decree ascertaining and fixing the amount of the indebtedness 
of the mortgagor to the mortgagee was conclusive and binding 
upon other creditors of the mortgagor, so far as it fixed 
a liability of the mortgagor utkI its aifiount to the mortgagee. 
The Holladay case^^ was a bill in equity in the Fedeial Court 
by Hickox against Holladay to set aside a fraudulent convey- 
ance made by Ben Holladay to his brotfier Joseph Holladay. 
After disposing of other questions which arose in the case, the 
opinion proceeds as follows : *The answer of Holladay also 
contains an allegation in bar of this suit, to the effect that on 
November 7th, 1883, and prior to the commencement therenf, 
the Circuit Court of the State for the county of Multnomalj, 
in a suit then pending therein between Ben Holladay and 
Joseph Holladay, appointed a receiver of all the property men- 
tioned in the bill herein, who is now in possession of the same 
as such receiver, which suit is still pending in said court. In 
support of this defence, counsel submit the proposition that 
while the property is in the hands of a receiver appointed by a 
cotirt, no other court can acquire or take jurisdiction of a suit 
concerning such property, and cites a number of authorities in 
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support thereof ; but the propositionr is altogether too broad, 
and is unsupported bjr the authorities cited. The receiver has 
no right in the property, but only the possession thereof. So 
long as that is not disturbed or questioned, parties may litigate 
in the same court or elsewhcMc questions concerning the ultimate 
right and title to the property ; and, therefore, notwithstanding 
the case of Holladay, and the possession of the receiver therein^ 
this court may take jurisdiction of a suit to set aside or postpone 
an alleged fraudulent conveyance of any of this property by 
Ben Holladay which hinders or delays the plaintiff in the en- 
forcement of his judgment against said Holladay. In Buck 
V. Co/fcutA, 9® this question is examined by Mr. Justice Miller, 
and the conclusion reached that the rule among courts of con- 
current jurisdiction, that the one which Hrst obtains jurisdiction 
of a case has the exclusive right to decide every question arising 
therein, is subject to limitations. See also Andrews v. 

In the case of Ball v. Tompkins , after stating the general 
principle, tliat ‘this court cannot invade the possession of the 
subject-matter of controversy already taken by the State 
Court having concurrent autliority, and in the exercise thereof; 
for the rule is here as elsc'where, that the court which first 
acquired possession of the subject will retain it, and the power 
to dispose of it by its own adjudication, citing Williams v. 
Benedict, Freeman v. IJuwe,^* Yonley v. Lavender^^' pro- 
ceeds as follows: ‘And this brings us to the pivotal question 
in the present inquiry : What is the nature and character of 
the possession of the State or Federal Court which excludes the 
exercise of authority over the subject or thing by the other ? 
From the authorities on this subject (which in the Circuit Courts 
are not altogether harmuiiious), and from the reasons for the 
rule, I apprehend it to be, substantially, that the possession 
contemplated as sufficient to make it exclusive is that which 
the court by its process, or some equivalent mode, has, either 
for the direct purpose of the proceeding, or for some other 
purpose ancillary to the main object, drawn into its dominion and 
custody something. That thing may be corporeal or incorpo- 
real, a substance, or a mere right, 'ihese may be the subject- 
matter of jurisdiction in a pending cause, which often 
proceeds from the beginning to the judgment without 
the court’s having taken actual dominion c.f any thing; 
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but there is no exclusive jurisdiction over such a matter. 
The result may be a judgment which will establish 
a right, but the court has not had any possession. The 
pendency of a controversy in a suit in a State or federal Court 
is no bar to a suit in the other court involving the same 
controversy*"' ; and each will proceed in its own course to a 
judgment establishing the right. Tlie control which each 
court has over its own processes has always l>een found adequate 
to prevent mischief from diverse judgments in the several 
jurisdictions ; but, in proceeding on its way, whenever either 
court finds that the other has already taken actual dominion 
over some subject, it will let the thing alone, so long as that 
dominion is retained, and proceed, if there be enough 
material besides to support the exercise of its jurisdiction, and 

the pursuit may reach fruit. If not, it will stop 

No court can interfere with the custody of property 
held by anotlier court through a receiver, but may establisfi 
by its judgment a debt against the receivership, which 
must be recognized, even by the court appointing the receiver, 
and is not open to revision l»y it, if the court rendering the deci* 
sion had jurisdiction of the subject-matter and the parties. The 
manner in which it shall he paid, and the adjustment of the 
equities between all persons having claims on the property and 
effects in the hands of a receiver, must be under the control of 
the court having custody through its receiver; but this does not 
affect the jurisdiction of other courts conclusively to establish 
by judgment the existence and extent of a claim''' ; . . . . 

Courts accord to suitors and litigants all necessary latitude ; and 
they are not restricted to any one forum for the adjudication of 
any question or right, provided only that such adjudications are 
not upon questions |)ending in another concurrent court which 
had prior jurisdiction, and provided that its writ.s or process 
shall not hinder the performance of any lawful mandate of such 
concurrent court, or interfere with or disturb the possession of 
any subject-matter then in gremio legin. Possibly plaintiffs might 
sue the Brierfield Coal and Iron Company in a court of law, and 
recover judgment, and have execution as in the case of the steam- 
boat Daniel Kaine^^'' or file a bill on the judgment as in the 
HoUaday ca$e, or, when necessary to fix and establish a lien, 
they may proceed for this purpose as in the case of Heidritter 
V. Elizabeth OH Cloth Co.,^^ and in neither instance trans- 
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gfCM the domain of the United States court. Any attempt to 
enforce the judgment or lien thus established, by interfering 
with the possession or subject-matter under the control of the 
concurrent court, would be nugatory.” Stone, C.J., expressed 
concurrence with that opinion and said : When one court has 
acquired an<l is in jurisdiction over a subject-mhtter inter par/e*, 
no other court of simply concurrent power can take jurisdiction 
of that same subject-matter between the same parties; and the 
rule is mncii more inflexible when, under some color or process 
of its own, the court first acquiring jurisdiction has obtained 
possession of the res wliich is the subject of the suit. When 
this is the ease, the thing is in the custody of the court, and 
until disposed of l)y final judgment or decree, that possession 
cannot he interfered with by any court of r^incurrent jurisdiction, 
wlietber its powers be invoked by a party t(» the first suit 
or hy a stranger to the litigation.” He then expressed his full 
concurrence with the statements of Justice Coleman as to the 
extent of the rule, and proceeded thus: "The reason of the 
rule exists in the prevention of collisions between courts of 
eouciirrent jurisdiction. Neither the reason nor the rule finds 
miy field of operation, when the proceedings in one jurisdiction 
do not ill anv iiiuiiiier interfere with those in the other 

a 

Under tlie suit by the trustee in the United States Court, all 
the property of the Brierfield Coal and Iron Company was 
placed in tlie hands of a trustee or receiver, to he administered 
for the pur})oses specified in the mortgage, and the further 
assurance. Until that court finishes the litigation there pend- 
ing. and relinquishes the possession ol the property, no other 
court can distnrl.* that possession, or interfere with the un- 
trainmeled adjudication of the issues raised in that suit; 
and tiie decision or decree rendered, or to be rendered in 
that suit, will hind all the parties to it and their privies, 
unless it is revei*sed by a court having authority to revise 
its judgment. In other words, while the proceedings of 
the court are //m, and the corporation’s effects are in the 
hands of that court’s trustee or receiver, no other court 
ol concurrent jurisdiction, and no suitor in such court, 
can disturb or interfere with such |>osses8ion, or with that 
court’s untrainmeled adjudication of the questions before it. 
The rule has no greater extent than this : ” ‘ The learned 
Editors of the American State Rejairt*! say : * Where two 
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courts possess equal and eoucurvent iurisdicUou oJ a matter, 
that court in which iurisdiction first attaches will retain t\\e 
case for final disposition ; ^ This rule was applied in regard 
to Federal and State Courts in HineB v. Rawson,^ Sharon v. 
SharoUm^ When once the State courts have acquired juris- 
diction of a question, the Federal judiciary has no control 
over it until the State has finally exhausted its judicial power 
by a final decision in its highest tribunal on the other 
hand, a State court has no jurisdiction of an action to foreclose 
a mortgage where the premises were, at the commencement of 
the action, in the hands of a receiver appointed by a federal 
court having jurisdiction to make such appointment.’' ^ 

Mr. Herman says that jurisdiction may depend nponthestate 
of the res on which the decree was intended to operate, if, for 
instance, a prize court sliould he induced to condemn as prize of 
war a vessel which was never captured, such a condemnation as 
that would certainly not transfer any property ; so, if the prize 
courts should lose possession as by recapture, voluntary dis- 
charge or escape, the prize courts of the captor would tliereby 
lose jurisdiction." ^ The correctness of the last proposition has 
often lieen denied. In The Rio ChramUy^ the United States 
Supreme Court said : “We do not understand the law to he 
that an actual and continuous possession of the res is required 
to sustain the jurisdic.tion of the court. When the vessel was 
seized by order of the court, and brought within its control, 
the jurisdiction was complete. A subsequent improper removal 
cannot defeat such jurisdiction. ’ 

The court of the sovereign of the captor is the only com- 
petent tribunal to decide on the validity of captures. Prize 
courts cannot adjudicate on a prize lying in a foreign port or 
out of the juris^liction oi the captoi or his ally. And if they 
proceed to pass upon such a question when the subject-matter 
of their sentence is within the territory of a neutral power, 
such sentence is void, transfers no rights, and may be dis- 
regarded by the Common law courts. Mr. Justice Story in 
Bradstreet v. Insurance said; “ It does not strike me 

that any sound distinction can be made between a sentence 
pronounced inrtm by a court of Admirality and Prize, and a 
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like sentence pronounced by a municipal court upon a seizure 
or other proceeding in rem. In each case, the sentence is con- 
clusive as to the title and property, and it seems to me that 
it must be equally conclusive as to the facts on which the 
sentence professes to be founded. This, I think, is the settled 
doctrine in England, and in the courts of the United States. 

It is a just result from the whole reasoning in Rose v. Himely ; 

The Mnry,'^ and Gelston v. Hoyt'* Such is the general 
rule. ... In respect to the jurisdiction of courts of prize 
acting in rem, as they are courts sitting under the law of 
nations, the courts of other nations are competent of themselves 
to inquire into and ascertain whether there has been any 
excess of jurisdiction, or not, without any resort to the laws of 
the particular country where the tribunal is established. But 
in respect to municipal courts acting in rem, hut deriving their 
authority solely from the territorial laws of the sovereign, they 
are, and must, from the nature of the case, be presumed to be 
the best judges of the nature and extent of their own juris- 
diction, and of its just and legitimate exercise. Their judg- 
ment, therefore, affirming that jurisdiction, must ordinarily be 
conclusive upon all foreign tribunals, subject, however, to this 
reserve, that the res is either within the territory, or is posi- 
tively or constructively in the possession of the sovereign, or 
his officers, so that the jurisdiction can, according to the law 
of nations, rightfully attach in such tribunals. I say, ordi- 
narily conclusive, because no foreign court can be permitted 
to sit as a court of errors to revise the decisions of municipal 
courts in the exercise of the jurisdiction conferred on them by the 
municipal laws. That would be to assume the final interpreta- 
tion of those laws. But this doctrine again must be under- 
stood with its proper limitations that the tribunal is recognized 
by the sovereign of the country as competent to act in the 
premises, which competency may be conclusively established 
from the express recognition of the sovereign, or his silent 
acquiescence in its decrees.” 

On a somewhat similar principle, courts of probate have 
no authority to order the sale of property situate in another 
State, and the order of sale will be void, even if given with 
regard to personal property that was in another State'* at the 
time of the testator’s death, and brought subsequently within 
the jurisdiction of the court passing the order.** A grant of 
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administration made in England to the estate of » person who 
had resided and died there does not extend even to his property 
in the colonies,” though if the intestate should have been 
domiciled in England, the court in the colonies might be 
bound to make a grant to the same person. It is expressly 
daid down in William’s well known work on Executors that it 
must not be understood, that wliere a testator dies domiciled 
in England, leaving assets abroad, the grant of probate can 
extend to them.*® In this country, however, it is enacted in the 
Indian Succession Act, 18(55, that, where the deceased has left 
property in British India, letters of administration must be 
granted according to the rules (contained in the said Act), 
although he may have been a domiciled inhabitant of a country 
in which the law relating to testate and intestate succession 
differs from the law of British India.” In America, probate 
courts are limited in their jurisdiction to the oases in which the 
deceased at the time of his death had an abode in the country 
where the courts are situate, and letters testamentarv or of 
administration granted in any other country are held to be 
void.** 

In England, in Enohin v. IFi/Zic,'*’* Lord Westbury said,** 1 
hold it to be now put beyond all possibility of question, that the 
administration of the personal estates of the deceased belongs to 
the court of the country wliere the deceased was domiciled at his 
death. All questions of testacy and intestacy belong to the 
judge of the domicile. It is the right and duty of that judge 
to constitute the personal representative of the deceased. To 
determine who are the next-of-kin or heirs of the personal 
estate of the testator is th(? prerogative of the judge of the 
domicile. In short, the court of the domicil is the fonm con- 
curtUB to which the legatees under the will of a testator, or the 
parties entitled to the distribution of the estate of an intestate, 
are required to resort.” This view was dissented from, how. 
ever, especially by Lord Selborne who in Ewing v. Orr Ewing, 
said :** It has always appeared to me to be clear thatthedomicil 
of a deceased testator or intestate cannot in principle furnish any 
governing or necessary rule except for the purpose of determin- 
ing the succession to movable estate. The succession being 
once ascertained, the rights resulting therefrom belong to, and 
follow, the person of the living successor, and not the dead 
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pr^decessoiT. It has pever heen held that the foruv^ ip which 
such rights may be vindicated, depends on the domicil (as 
distinguished from the place of residence for the time being, 
which is sometimes inaccurately so denominated) either of 
the plaintiff or defendant, in any action or suit ; and if the 
domicil of the living man, whose rights and liabilities are in 
question, is for that purpose immaterial, I am unable to un> 
derstand bow the place in w'hich those rights are to be pro- 
tected or those liabilities enforced, can necessarily depend 
on the domicil of the deceased.” After referring to the 
above cases, Stirling, J., in Tra§ord\. Blanc,^* said: “The 
rule tiu be extracted from these cases appears to be this, that 
although the parties claiming to be entitled to the estate of a 
deceased person may not be bound to resort to the tribunals of 
the country in which the deceased was domiciled, and although 
the courts of this country may be called upon to administer 
the estate of a deceased person domiciled abroad, and in such 
case may be bound to ascertain as best they can who, accord- 
ing to the law of the domicil, are entitled to that estate ; yet 
where the title has been adjudicated upon by the courts of the 
domicil, such adjudicatiou is binding upon and must be 
followed by the courts of this country.” 

A ffodiug us to the deceased's residence, like that in 
regard to all jurisdictional facts is conclusive, however, and 
where a probate court has, upon a petition asserting the essen- 
tial jurisdictional facts, and after due notice to the parties 
interested* granted letters testamentary or of administration, 
the proceedings cannot be avoided collaterally, by proving 
that the deceased did not die within the jurisdiction of the 
court.^*^ Mr. Freeman says Any other rule would lead to 
the most embarrassing results. The residence of a deceased 

e irson can be determined only by hearing parol evidence. 

afferent judges may reach opposite conclusions from the sam.e 
evidence. 'I'he parties in interest may at separate times pro- 
duce different evidence on the same issue, if, after a court 
had heard and decided the issue concerning the residence of 
the deceased, the question remained unsettled to such an 
extent that it could be relitigated for the purpose of avoid- 
ing all the proceedings of the court, uu person would have the 
temerity to deal with executors or admiui8trator8.”B6 

t. Watltem, M lit Sfi4. 
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$0 also if an enaotment relating to the settlement and 
distribution of the estates of deceased persous does not contain 
any provision concerning the estates of those who died prior to 
it, there will be no jarisdictiun to administer the estate of any 
sncli person, and the proceedings taken will be void for want of 
it.'’ This was the case with the Indian Succession Act 1805, but 
the Probate and Administration Act expressly enacted that 
the executor or administrator of a person, dying before its 
coming into force, would be his legal representative lor all 
purposes; and a probate granted l)pfore the Hindu Wills 
Act came into force has been held to be valid, even tlioiigli 
the executor to whom the grant was made, could in such a case 
have the powers of a manager only.'" 


Courts of probate have no power to grant probate or h'tters 
of administration in respect of the estate of a living person,*'" 
and if a grant is made under a mistake of fact upon the 
supposition that he is dead, that us well as the proceedings 
taken in connection with it will be void for want of jurisdic* 
tion, and can have no effect.'*’ tirants of letters of udminisira- 
tion arc sometimes judged to be void, unless the deceased did 
in fact die intestate.'*' The more recent view, however, appears 
to he that a grant of administration, made by a court having 
jurisdiction of the subject matter, and of the particular case, is 
valid, wliile unrevoked. But one who deals with an executor 


is not protected, if he had notices of the existence of a lab^r will 
than the one admitted to the probate.’’ There are other 
limitations also of Probate Courts. Thus, if a Probate Court 


appoints an executor or administrator, it (;uniiot, while he 
continues in office, appoint anot her. Its jurisdiction being 
exhausted, its further grant of letters is void.’* Neither can 
it appoint an administrator alter an estate has been fully 
administered upon and distributed to the heirs.” 


205. The greatest conflict in regard to tiie jurisdiction 

in proceedings m rem is in regard to the 
/uriidirtion in pr<^il- cgggg fo|. dissolution of marriage or divorce. 

In India, the Indian Divorce Act. Ib61*. 


•ovidx*s that iKitliiriL^ contained in ffit* 
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Act **shall authorize any court to make decrees of dissolu* 
tion of marriage, except (a) where the marriage shall have 
been solemnized in India ; or {b) where the adultery, rape or 
unnatural crime complained of shall have been committed in 
India; nr(c) where theluisband liao, since the solemnization of the 
marriage, exchanged his profession of Christianity for the pro- 
fession of some other form of religion ; or to make decrees 
of nullity of marriage, except in cases where the marriage has been 
solemnized in India.” In America, it appears to be generally 
settled that the domicile of marriage is not material in regard 
to the question of jurisdiction in such f)roceedings, and tha' 
the courts of the country where the marriage was celebrated or 
where the parties dwelt at the time of the marriage, or where 
the fact giving a right to the dissolution or divorce occurred, 
have no particular jurisdiction in such cases. The courts appear 
also to be agreed that the bond residence of the parties within 
the jurisdiction of any court is sufficient to give jurisdiction in 
such cases to that court. Mr. Herman .speaking of the rule 
of the American Courts, say< : “.lurisdiction in matters of 
divorce depends in general upon the domicile or re.sidence of 
the parties to a marriage at the time of the commencement 
of the proceedings for tlivorce. A court of any country 
having jurisdiction, where the parties are then domiciled, 
has jurisdiction to dissolve their marriage which is valid. 
Such jurisdiction of the court in respect to such parties is not 
aflTected by the residence, allegiance, or domicile, at the 
time of marriage, place of marriage, or place where the 
offence in respect of which divorce is sought was committed.”’^' 
The English courts did not long recognize a decree of a 
divorce of a foreign court as a dissolution of a marriage celebra- 
ted in England between Englisli subjects.’^ In Deck v. Deck^^ 
Sir C. Cresswell said that the husband *' could not shake ofl 
his allegiance to the law of England by a change of domicile, 
and the same view was expressed in Bond v. Bond.^^ Reference 
was often made to the British tenet of jierpetual allegiance as 
the root of the English doctrine ul tlie indissolubility of the 
marriage contract.” In Shaw v. Gould,"' Lord Westbury trea- 
ted that as an unfounded notion, observing that the political 
maxim of nemo potest exuere patriam,\\\\\c\i preserves the duty 
of allegiance, notwithstanding the change of domicile, has no- 
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tkii^ to do with the persoaai relatioBS aad rights of 
subjects Under civil contracts. Thedecree of divorce, in tliHt case 
was pronou need by a Scotch court on the application of a Uusband 
who had been hired by the wife’s friends to go to Scotland and 
reside there for forty days, in order to obtain a divorce from 
the courts there, and Lord Westbury said : “ If the court of a 
foreign country permits the subjects of a bordering nation to 
resort to it for the purpose only of getting rid of the personal 
statu$ and obligations of iiiisbaiid and wife, which release they 
cannot obtain in the courts of their own country, it is plain 
that such foreign court is in reality, by its tribunals, usur- 
ping the rights and functions of sovereignty over the subjects 
of another country, who still retain, and, as soon as the pur- 
pose is answered, intend to return to their native country and 
resume their original position. . . . When they return to 

the country of their domicile, bringing back with them a foreign 
judgment so obtained, the tribunals of the domicile are entitled, 
or even bound, to reject such judgnient, as having no extra- 
territorial force or validity. They are entitled to reject it, if 
pronounced by a tribunal not having competent jurisdiction ; 
and they are hound to reject it, if it be an invasion of their 
own laws and policy.” The correctness of this view lias 
never been denied, and had been maintained in a niiriiber of 
cases before;" but the English courts go much further, and 
Judges have often considered that to make jurisdiction depend 
on domicil is against general principles, and would make the 
dissolution of the marriage depend upon the mere will of the 
husband, and that in such a case if a decree of nullity were 
asked by the wife, her domicil would depend upon the very 
matter in controversy.^' The grounds on wliich the nori- 
recognitioii of such judgments in England was based, have 
long since been considerably shaken,^' and the recognition is 
not refused now, if both the parties were at the time of 
the decree do»d fide domiciled in the country where that 
court bad jurisdiction.^^ In Showy* cited above, l-,ord 

Westbury himself said : “ The position that the tribunal of a 
foreign country having jurisdiction to dissolve the marriages of 
its own subjects, is competent to pronounce a similar decree be- 
tween English subjects who were married in England, but who 
before and at the time of the suit are permanently domiciled 
within the jurisdiction of such foreign tribunal, such decree 

Dolphin 9. Bobin*. 7 H. L.CmM. W. W^rrandw •. WnTTnndor, * ri and Fin. Ml. 

Niboje, •. Niboyot, 4 P.JD. 1. 
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being made in a bond fide suit without collusion or concert, 
is a position consistent with all the English decisions, 
although it may not be consistent with the resolution commonly 
cited as the resolution of the Judges in Lolly's case/’ In Wilson 
w. Wilson/^ Lord Penzance said: “ Itis not disputed that if the 
petitioner was domiciled in England at the time the suit was 
commenced, this court has jurisdiction ... It is the strong 
inclination of rny own opinion thattheonly fair and satisfactorv 
rule to ado[>t on this matter of jurisdiction is to insist upon the 
parties in ail cases referring their matrimonial differences to 
the courts of the country in which they are domiciled.’* 
The English courtsdo not admit, however, that the domicile 
of the wife alone, even when she can adopt a separate domicile 
within the territory is sufficient to give jurisdiction.^^ Thus in the 
recent case of Green v. Goreli liarnes, J., said : I have 

looked into tlie cases to which I have been referred from the time 


of Lolley'scase down to '/'oltemac/ie v. ToUemache^^ and Harvey 
v. Farnie^^^^ and I find that there is not one in which it has ever 
been decided that a man can be divorced from his wife by the laws 
of a country in wliicli be has never been resident or domiciled. 
The petitioner here has always been a domiciled Englishman, 
and his wife, though an American by domicil of origin, npoi 
lier marriage wdtii the luititioner became a domiciled English- 
woman. It appears to me that she left him of her own accord, 
and without any cause whatever. In my opinion the American 
decree was unjustly obtained against the petitioner, who never 
submitted himself to the jurisdiction of the American Court, 
and it was obtained on grounds wiiich would not have entitled 
the parties to a decree in this court. 4Miere is no case precisely 
in point; but on the principle laid down in Shaw v. Attorney 
General^ it is clear that though the decree of divorce may be 
treated as valid in America, this court cannot recognize it as 
putting an end to a marriage which is binding in this country — 
the petitioner being domiciled in England.*’ 

Nor do the English Courts consider any residence 
not amounting to domicile sufficient to confer such jurisdic- 
tion tm a court. In Shaw v. Goulds Lord Coloiisay 
observed that if the parties go to Scotland borui fide 

and not merely for the purpose of obtaining a divorce 

there, “and being resident there for a considerable 

time, though not so as to change the doniicile for all 
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purposes, and then suppose that the wife commits adultery in 
Scotland and that the husband discovers it, and immediately 
raises an action of divorce in the conn in Scotland where the 
witnesses reside, and where his own duties detain him and that 
he proves his case and obtains a decree, which decree is un- 
questionably good in Scotland, and would, I believe, berecou- 
nized in most other countries, I am slow to think that it would 
be ignored in England because it had not been pronounced by 
the court of divorce here/* In Wilson v. Wilson^ Lord Pen- 
zance said : ** Whether any residence in this country short of 

domicile, using that word in its ordinary sense, will give the 
court jurisdiction over parties whose domicile is elsewhere, is a 
question upon which the authorities are not consistent/’ 

In Scotland, however, it is tiie constant practice of the 
courts to decree divorce u vinculo for proved adultery in all 
cases in which the parties were at the date of the proceedings 
properly subject to their jurisdiction, applying the lex foru 
no matter in what country the marriage may have been con- 
tracted/®* In Shaw v. Goulds Lord Westbury said: It 

must be admitted that there has been a series of decisions in 
the Scotch Courts to the effect that a permanent domicile of 
parties is n(jt necessary to found a jurisdiction in the Scotch 
tribunals to pronounce a decree of divorce d vinculo between 
parties who have been married in England, or any other foreign 
country ; and that if the defendant in any such suit has been 
resident for forty days in Scotland, it is sufiicient to subject 
him to tlte jurisdiction of a Scotch tribunal in a suit for 
divorce. It would, however, seem to he the law of Scotland 
that if divorce be sought on the ground of adultery, the 
adultery must hav(* been coniniitted in Scotland. Ihe whole 
reasoning of the Judges in the Scotch cases is founded upon 
the right of the Scotch Courts, to redress any wrong committed 
by either of the spouses if the act be done within the territory 
of Scotland. And that it divorce be sought on the ground 
of a personal wrong committed within the jurisdiction of a 
Scotch Court, it is the right of the party who suffers the 
wrong to have that remedy which the law of the cr>untry 
affords* Such reasoning, however, although it tnay bp good 
for maintaining the validity of the Scotch divorce in Scotland, 
cannot be required to be accepted by the tribunals of another 
country.’* 

WTarreudur /*, W’^uiTcii«lcr? tintl Fiu. 488. 



SS2 JOSISDIOTION IN eaiTS I’OR DI8SQI.UT1QN of MABBUOS. [St tot 


The Amerioaa Courts, «n the other hand, usually ouasukr 
the rasidance of the applioant alone at any place auffieient to 
give jurisdiction to the courts of that place. It is generally 
held there, ‘‘that as a proceeding in divorce is intended to 
affect the states of the parties, and is therefore essentially in 
rem, the judgment pronounced, whether in a foreign country 
or in a sister state, by a court having lawful jurisdiction of the 
cause, and iu the absence of fraud, is valid and bindiog every- 
where and in all subsequent controversies, provided the 
applicant was bond domiciled within the territorial jurisdie* 
tiuti of the court, although the other party, being a non- 
resident, was notified only by advertisement or some other 
species of constructive service.”^ In fact it is considered 
to be a well-settled rule, that “ the actual bond fide 
residence of either husband or wife within a State will 
give to that State authority to determine the status of 
such party, and to pass upon any question affecting 
his or her continuance in the marriage relation, irrespec- 
tive of the locality of the marriage or of any alleged offence; 
and that any such court in that State as the legislature may 
have authorized to take cognizance of the subject may law- 
fully pass u[»on such questions and annul the marriage for 
any cause allowed by the local law. But if a party goes to a 
jurisdiction other than that of bis domicile for the purpose of 
procuring a divorce, and has residence there for that purpose 
only, such residence is not bond fide, and does not confer upon 
the courts of that state or country jurisdiction over the mar- 
riage relation, and auy decree they may assume to make would 
be void ns to the other party.” *<> The limitation of bond fide 
residence has been recently recognized in St. Sure v. Linds- 
felt,^^ in vvliich case the wile had returned to Sweden a few 
months before she filed her petition of divorce there, but she 
went back to Wisconsin and continued to live with the husband 
for five years until he went to the war, which was about a 
year prior to the rendition of the judgment of divorce by the 
Court in Sweden. The Supreme Court of Wisconsion held that 
judgment to be void, and Cassotlay, J., in delivering the judgment 
of the Court said: “ Undoubtedly every country has the power 
to absolutely fix. regulate and control the marriage status of 
each and all of its own citizens, but no country or state has 
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The ground upon which the validity of such decrees 
is maintained, is, that marriage being a relation involving 
the social itatut of the parties to it, the State of which the 
complaining party is a bond fide resident, has the right to 
determine his matrimonial status; and, in view of the new 
relations that may be formed in consequence of the dissulu> 
tion of the marriage in the State where the decree is 
pronounced, public policy requires the recognition of the 
validity of such decrees in other States. Thus, a divorce 
decreed in a foreign State, according to the kws thereof, 
when a busbaud removes to that State and acquires a domicile 
there, without intending to commence proceedings fbr a 
divorce against a wife who is living apart from him without 
justifiable cause, but afterwards commences such proceedings, 
after leaving a sucamons at the last and usual place of abode 
of the wife, and giving notice of the pendency of proceed* 
ings in the state of her domicile, by publication in the 
papers of that State, obtains a decree, such decree is valid 
and eiSectual. Mr. Herman says — “ There can be no 
question but that a divorce granted by a court of a foreign 
state, where tiie parties to a suit are domiciled in different 
jarisdiotions, and the plaintiff does not know, and cannot 
by diMgent inquiry ascertain, the abode of the defendant, 
and cannot, therefore, give actual notice of bis suit, would, 
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under such circumstances, be valid in every other state.** 
A decree of divorce valid and effectual by the laws of 
the State in which it was obtained is valid and effectual 
in all other states, and a sentence of divorce obtained 
Atfnd fide and without fraud, pronounced between parties 
actually domiciled in the country, whether natives or 
foreigners, by a competent tribunal having jurisdiction 
over the case, is valid if valid in the State where it is 
rendered, and is a complete dissolution of the marriage 
in whatever country it may have been originally celebra- 
ted.’*” *'"’ But even the United States, the Supreme Court of 
Wisconsin in Cook v. Cook,^^ said : “ Although marriage is a 
status, and every State has the right to fix, regulate and control 
the same, a? to every person within its jurisdiction, even though 
one of the parties may at the time actually reside in another 
State, yet a judgment of divorce granted in another State, 
under statutes making jurisdiction dependent entirely upon 
the residence there of the party applying for a divorce, 
at the suit of a husband against a wife, who resided in 
this State, and who was not personally served with notice 
and did not appear in the action, but was ignorant of its 
pendency until after the judgment was rendered, is not 
a bar to a subsequent suit by such wife in this State for 
a divorce, alimony, allowance and a division of the pro- 
|)erty of such husband situated within this State, especially 
where such foreign judgment was based upon an alleged 
cause of action which was false in fact.” The rule was 
stated still more broadly in Doughty v. Doughty, in 
which it was said: "A judgment of a court of one State 
granting a divorce to a husband, whose wife is domiciled 
in another State, will not be entitled to recognition by 
the courts of the latter State, if the husband could have 
given to the wife actual notice of the suit for divorce, but 
refused or neglected to do so. And, where the evidence on 
which such a judgment purports to be founded appears to 
be fabricated, a court of equity of another state may grant 
relief to her wife against it as void. The right to have a 
fair opportunity (such as the defendant can make effectual 
to his protection) to make defence against any charge is secured 
by a rule of general law, resting upon a principle of natural 
justice. 
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! rule even as thus modified is not accepted in the 
New York State, where the law appears to be the same 
as in England. Thus in People v. Baker , the New York 
Supreme Court held that, “ A divorce granted in another State, 
against a citizen of this State, <l(imicile(l and actually abiding 
here throughout the pendency of the procet-iiings there, without 
appearance or actual notice, is of no effect in this State.” 
Similarly in Jones v. ,/ones.''“ Andrews, in delivering the 
judgment of the New York Supreme Court, said : “ The con- 
tract of marriage cannot be annulled by judicial sanction any 
more than any other contract Inter partes, without juris- 
diction of the person of the defendant, 'I'he murriage 
relation is not a res within the State of the party invoking 
the jurisdiction of a court to dissolve it, so as to authori/e the 
court tQ bind the absent party, a citizen of another 
jurisdiction, by substituted service or aciual notice of the; 
proceeding given without the jurisdiction of the court where 
the proceeding is pending.' ' ” The learned editors of 
the American State Reports in their notes on this case, 
speaking of this assertioti as startling, say : “ A very large 
percentage <d the suits for divorce brought in the Unitetl 
States have been commenced in a State wherein the plaintiff 
resided, and of which the defendant was a non-resident; 
and the services of summons in such cases have been made 
heyond the State, and generally l>y some mode of construc- 
tive service authorized Ity the laws of the State in which 
the suit was brought. Unless the marriage relation is a res, 
existing and being within the State where the plaintiff 
resides, so that the judgment dissolving it niay be treated 
as a judgment in rem, conclusively establishing his status, 
as against all persons, then there is no resisting the conclu- 
sion that the final decree is utterly void for want of 
jurisdiction over the person of the defendant; and many 
thousand people must he to-day living as bigamists, who 
have procured decrees of State courts, in conformity to 
State statutes, purporting to dissolve the previous marriages. 
What is said in the princijial case on this subject, though 
manifestly the deliberate conclusion of the court, was 
not absolutely essential to its «lecision. It is, however, in 
entire harmony with the previous case of People v. 
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Baker, w4iere the determiutitiMi of the queetioa vae neces- 
•itiy>and may be regarded as fiaally settling the Jeer let 
the State of New York. Elsewhere^ so far as we can 
a8oertain> a different rule prevails,— >one under which tl>e 
Judgment is regarded as operating i% reutt and conclusively 
eatn'biishing the etatus of the parties.” 
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CHAPTER I\. 


F()uei(;n Judgments* 

206, A foroit^n is tlu' of n r)roijjn 

court, which term is in Hriti.sh India, 

Foreign judgments. a|)|dicd to every “ court situate heyond 

I lie lifftils of Uritish 1 tidia and not havino* 

autliority in British India, nor cstal)lish(*d hy ihi* (lovernor- 

(Jeneral in (h)nncil.”‘ 'i'lie courts in Kng^laml, e\(!e|)tin^ the 

Privv CoiiiK'il which hasauthoritv in Briii<ii India, are there- 

fore foreion courts s«> far as British India ami its courts are 

considered. A similar view is usuallv taken in tin* otln*r 

• ' 

civilizod countrit‘s. lu l^noland, the judo'‘*^*'*f*^ the courts iti 
Scotland and Ireland have, only hy N|)t»('i.il h‘^i-lation, recentjy 
heen made ei|ui valent in their (»peration to h]no^li^h jndij^mtmts; 
and jnd^mcnls of tin* courts in the British (!olonies and 
possessions and in the Isle o( Man, and of lamsnhir (!t)urts 
in Maliotncdan countries arc still trcali* ! as f ociou jud^nnmts. 
It was said hy tln^ Queen’s Bench Court in Upper Canada that 
•‘all judgments are consid(*red for(*io;n, if oiven hy courts whose 
jurisdictioe. does not extend to tlm territories ooveriu'd hy our 
laws/’* Tlio hiiiolish courts have always hemi, and still are 
most forward in ^ivimj; cllec’t to foreio^n judinnents, tin* Italian 
courts comino cIom.* Ijehind thion ; while, most of the continental 
nations clino; to the princijih* of formal or practical reciprocity, 
and France, tlu! most reserved in that respeet/ still refuses all 
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rn iinrun rtm rtrr ritnirn' a <( i .ri'r n t mn in friinrr. Anns nmir rfr r* mini twri'tif lun ■> piir nn. 
tr>htinnl h'm nr I tA ; (J) /r. j iitfi mm* a rinilnn ii I'rf rn nfrr runt ri' ihn h'rnni;ii.i n'nmimf in 
trii nrr n urn HI itiit uritr. pu uni m Ir h'rti n^ t m pt>n rn it ihhnttrrm H roif a I'nin nn > nf irrA i/ii n nt 
h A /Vff( A Hr Ann pit yA i ll' ln'-t '*f two |tr'i\ li,»- Ih’i ,1 m ilic (’it|c 

N .i|H ji.- w . 1 ! a-' III t h<* <’1 vi! I’rooci i un- jmi I 1 lie 1 ’< mi t ol < ',1 j t m .n n 1 .jHMr*. f <» jjol I 

t’Vfii flow tli-if t}io;,^nitil of ! .n 'funt u r i- not ;i in* o- loirn l<ut ijm h *innl Hmt t f n rrrtA, . 
iiti'l that )t o.ifi l» * rif •<•»)!. 1 . .1 .iiilv ;i iii'l/tii*‘rit. iii\olv»-« |..j ili- iiiImi'i.'iI ihr iuiy 

Httppririvr pnriui nu mr IrA firrf ruf innA Hi'a pnrtitA, rt pnu r I’ft'i.i-Ai hi fiii-iii>ir tit >>.. 
Hrhnt t rr Hr nnit 1 1 n u . 'foulimi f-ii;.-. .!<•*•> it .'i- un >1 ini' ili.e no In /ii ki'I ' uc-/it 

f'.iri <‘X« oiii'ti III Fruliff. i XO. j,r |]|in(i m full f*o/ii)/;iM« <• of tii> » .in-i Jh /cm tin- 1 1 . 1.' ti 
*1 rifltin'li*'. *f ll'" •,^*cofH J |MOVI>»|o|i oj l}|<> t iriltinitn nrr t\\ li;!- ii tl 1 Mil) 1 .1 III 1 tf<'r 


» Sfir 7 A/'t xtv nf mss 
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recognition to foreign judgments, except those relating to 
the status or capacitj' of persons, till after the grant 
to them of an exequatur by certain tribunals in France, 
and recognizing that exception also, as le statut personnel 


that that ]»rnvisit>ti still rotairis its Ifjral force. The (^»urt of Cassation, in fact, consitlcrs 
it ai>])liejil>lt‘ cveti to «k*eisi(ms a'^ainsi strangers, htil it i^ eontetuliil by some jurists that 

it must he restricltsl to those a;?ainst FrcnchinetJ. Lac >in lie after referrin^j to certain 

articles of the ( '(M Its, says : ihi nr pent tlonv fft'irr renniirr dr era (irfirlra la farulte do 
ret'iaiuna tii enfareur dra I^Van^ah, ni en/arene dra rtravfjera ; vt *■/ mnia Vad mvttnna jxntr 
loH jfn'fniera, rrsf jiarrr (/ue (unm reoffomt </ur lea prifteipi'a auiria (i evt ccfued dana uotre 
aneie/i/ir JuriaprndrneennuH vAijiHaeni enroer aujonrd'hni, rf quo noun noHH haanna aur la 
teoondr paetir dr I'at'f. 121 . quo noun etun/oua rnroro on vif/veur.* 

The Onlonnancc of 1<‘.21J has sometimes betai constnicl as not havin" rcfjuirctl 

an (ixarniiiation of the merits licbire the ^'■rant of the eroquafne for executifui, and 

M. Constant represent iiijif that view says : *‘71 nr dolf paa a'erhjrr on Juridirllnn d'apprl et 
enteor dana la meeife do la rauar, on oraminant h nnureau lea droita den parfira et eii 
rrnou rrlanf ov on rr/nnnant Iv jmjomrnl It wasstate*! by la Conr d' Aiaji ra iti nnarrrt 
du 4Juilht ISbtl ; “ L' /fdf'f'rrnt ion dts i rihuna nr fra n(,a ia, on rottr inatioeo, no pout so 
hornor sans douto a 1' homoJoifat ton t/ront/lo du jnijotnonl ol ranntn' ; la juatioo oaf appoh'o an, 
contrairo h rraminoe si lo jnqontrnt ol t'anqor rosprofo los poinotpoa do droit dos tjons ot dr- 
droit puhlit\los rt^tjlos d'ordro ot do moralo roronnnoa par la Irijishif ion frti noa iso ; tnais rot 
tirnmon, roin nia ndr dans V mtorol grnrral do la sororti t not t fra npt is(\ n'a pas a s' intmisoo.r 
dftns h‘s tnforfts prin's; Ir jn'jontrnt rst snpposf oon fortno (tnr lots dn pai/s dans Irqnol il a 
etf rondn rt il ost profftjo p t r la jtrf stun pt ton loqalr dr rfri/o aftrihnoo par tontos Irs 
nations ririlisoos <t Cantortti: do la rlioso Jm/oo/' Thewei^'^ht of authority a pj^’afs. however, 
to b(* in ac’onlanee with tin' view taUiMi by the Court of ('assation ; M. Moreau afti'V 
combafinj; most of tlie .arLtumenls urjjcl iu support of thi; opposite view siys: " JS'osJuf/os 
ont un ponrotr do oontrCi'o ontior and ahsoln,"'^ .... Jttns notro ponsiu\ J'antorifi'd 
laquollr on dontandora do ponnoffro ro.rcrnt ion d'nno sontonro »'t ranijoro dorraif aroir lo droit 
■d'rntrrr dans Va ppririot ion du fontl nti'mr dn Int/otnonf, do s'os.snror qn'il a ft' hton rondn, 
i'tant donnes l( s Jdifs rf la loi qin irnrisf a pjdiraltfo : on oonsf q ucnof o'to piixrrait n 
Vrroquat nr non sruhnant pour tlo/a nt ral td d f ou r'lof at itni doVordn jtuhiio, ma isaussi pour 

And il may also lie eoicnlen*! as settled, that the same rule !«< a)>plieable to a foreign 
jutl^meiil {)lea<lei| in l),ir. ThU" .M. More.m v.ivn : •• (putinf d pr'fondro qtto I'autoritf d. 
attrihurr aurjuijmcnts otranf/ors n'a qtas off promt pt/r nos lots, jinisqu'ollos tw s'ooou- 
jH'nf quo do la fovro o.rcout oiro, oo n'ost qu'nno part snhf d tff fondfo snr vno i niorprf(<tt ton. 
trop lift f rale, II ost intpossihio do /irondrr nos it.rtosau pitd do ia loffro; nons so/nnios 
tri'S ronrainru quits s'app! KfUtait aussi hion ft. Viinforito do la oJto-'<t' juqfo qu'd la forro 
trfrutoiro ; on Sinto tjn' t! ost inoraot d'lt ffir’itor qnt ooffi uni/iort n't s* p ts rf’flfr par nos 
('odes ; V Ordonn tneo d( 1<121I tt hton f'f ahrotivo par Its to.rfo.^ prfoitfs, d'antttni pins qu'ilt 
sont da ns Ir tnr tnr rspnt quo V ih'tlonnanro do l*»2‘.h tjni, oommo tnr, no tt'oronpt forf- 
vrllrnirnt quo d' h tjpid hfquo ot d'orfrnt ton, of no pout otrt ttqtqdiqnto tjuo par aranmont 
a' I'auforitf do ta t'hoso }ujft\ Aujtiurd'hiu la matifro ost rfjtfo pur los Art. I*. 

(\. (\ I*. dans /osqut'fs on no rot rouro anrnno traoo do la tUsfinotion prttposfo, 

disAnrtJon d'aittrnrs qu' il ost tmpossddt do Just ifirr ttuf roinont quo pur nn parti y;r/.v do 
traitrr 1' ft ra nqor pt ns d'fa roriihlonirnt qnr lo Franoais.^ i^tnant anr a rtj n monts tires dos 
Art, oltl F. C. ot 212ii (\ (\, ils Si>nt prnt-f'ro plus spertour, mais n ai plus so/ltfos. Jls 

rrposrnf sur V in*orprftat ion F rotto du mot rrcmtion Fttr oo ntid. on no rout 

enton Iro qu ' tos a<ao< m i’ertots do roorrifmn sur fa prrsonno (»»• .snr los hions, aurquols lo 
jlttjtanrnf antoriso ft proofdor, vt rrtto thninfo rxotuf nat nvt th ntt n* ranfordo dr la rhoso 
Juqrr, M tis oVo os‘ pure <notd arhitra'<ro. It n'o.d pas rroipihtt ({nolo loqisjitonr ait eu- 
prfsndr d In p>'nsor rottt d stin 'fion snrtouf dodrtnifr do J‘anfori*o dr ta rhoso Juijfr et 
dr I'errouf ian foroer ; tl os* an eotpra/rt romntr er,dnd qn'on p trlant d'orfrnt ion, il 
n'ost ro/frf rn ifouor.it an.oo*Ttts dos Jnjrint ids ,sins dist,nrjutr. Or h ronp sur I'anta- 
ritf dr rhoso jnifoo ot t'orrt qr to rrt J nd iratto qni la sa not nm no rrntront dans los rtTofs dos 
jugoments. Fit me nir t st-or qm , da ns nn rt rtain .sons o^ a no oonsideror quo Ir rosnlfat 
ohtrnu, rr'onniitrrd nn jntjt mont rt rantjrr !' autonto dt la rhoso Jutjfo, re n'ost pas Ivi. 
donnrr rrfrntion tout rontwr prooodrr d unr saisio .* (hi prut ,so damandrr rn quoi difere 


♦ Zrtir. ChoseJuoo* S7. 

♦rt Com. Exe. J»of. Kir, 0. 

♦ t’on«. Ex0. Jutf. Etr. tsf. 


« Mor. Ktf. Iiu. Juff. 117 
■» Mnr Eft. Int. Jug. 362. 
♦ Mur. Ktt, Izxl. Jug. 101, 
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devant tovjours suivre la personnel dans quelqne lieu 
qu^elle passe : l*etat de Vetran^er en France Itant ri^gi 
par son stntut personnel^ il s^vnsuit que les decisions des 
tribunnux de son pays, seuls contfU'teHts pour fixer on pour 
modifer cet etat^ doivent etre apidicables de plcin droit en 
Francey comme la loi mvme en vertue de laquclle dies ont etc 
rendneSy alors mcme qiielles seraient basces sur des regies con^ 
traires d cdles de notre droit cieiU*'^ 


Highest English Judges Imve disclaimed the right of sitting 
in appeal on foreign judgments. Lord Hardwicke is reported 
to have said in Boucher v. Lawsoriy that when any court, 
whether foreign or domestic, that has the proper jurisdiction 
of the case, makes a determination, it is conclusive as to all 
other courts. In Geyer v. Aguilary^^ Lord Kenyon, C. J.^ 
said, that the French Court ‘‘ proposed to proceed according to 
French law, but in reality made tlie law a stalking horse for 
an act (d' piracy/’ but that “ whether or not the court arrived 
at that conclusion by proper means, I am not at liberty to 
enquire. 1 feel this however as the grossest injustice.’^ Cock- 
burn, C. J.f s.ud in Dent v. Smithy^^ that “ we are not to sit 
here as a court of appeal against any judgment pronounced by 
a court which must be taken to be one of competent jurisdiction 
in tile a<lministration of llussian law.*^ Blackburn, in 
delivering the opinion of the judges to the House of Lord in 
Castrique v. said: “Tho plaintiff asks an English 
Court to sit as a Court of Appeal from the French Court, 
which is not the province of an English Court.’^ The same 


en dfoit h' dafrndnir r/ui nppoitr chiH’iv' t 'drr lihrruf oirr un, ju'irm>‘nt d'af/Mniution rtfndu 
d V Grange r, du rn' (I w'irr (pti prhrnte vommr f itrr dr- ervanrv un. jngrnwnf rgalrmrnt 
tcrangn'Jc prHHrmur qni ram but la rrmidicatinu frir un. Jugrmrnf quia dchmte son 
adreimirr, dn praprivtairv qui rcut nr/airr mr.ftir ru pinaattninn rn rrrtu d'un jugvnirnt 
kruttgrr. Bini mtru.r, paurquni antannnr V drfrudrur <l appanrr un jufirnicnt nf ranger 
ent campenmtiun, af(ir.s quit uv. pourrnii Kami u/i r.rrquafur Ic ranienrr d ru'bnution et 
vb enir payrnicnt, ram me lag iq urine nt dait Ir drridrr Ir KgKhhnrqnc nnvs rointkittomt '.'^ La 
rnmtion n'ent-ntlr pan aKKlinilrr <l un p ignitritf / II faut danr rrrannaitrr que 
Vc/ceptio rri Jndiratrr ret him unartr d'rarrufion, ou plufut qua la. loi rn pa riant d'ru;rru- 

tion a roulu rmhraKKrr touK h'K rfl'rtK drKjugrmrntKr^^ . . . . .Vouk pri’KintouK dour d 

qur. It'K jugriuru^K krangrrs nr murairnt nroir,K'inK Ir ronKrnfnnrnt dr la Sourrrainrle 
Vantoriti’ dr la rhoKr jugr^r aillrvrK qur nur Ir frrrifoirr oil Hm ont etr rrndut. 
Jl g a rn rfjrt nomhrr dr ran daiiK Irequrh Vauforitv dr la rhoer jng 'rr Kiiftira <1 fnirv pro‘ 
duiirc au jugrmrnt toute nan rfSraritk au I'rxrrpfio rri judiratfe nrra Mu}fiKantr pour faire 

oh enir H rrlui qui a triomphe toutr Vutilitr quit attrndait du jugrmrnt 

Ainei done rn fait, m pratiqur, Vautoritr dr la rhoer jvger ranHtitur unr. rrrilahlr rxeru- 
tion du jugrmrnt , rt d n'y a aurunr raieon pour dixtingurr, quant d la valour aetra-^ 
terriforialr, rntre rile et la force r 


» (’on». Exe. Jag. Btr. 28. 

Can. Temp. Hard. 88. 
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4 Q. B. 446. 
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view has been taken in Bank of Australasia v, Nias^^^Xhe 
principle on which that case was decided beiny:, as observed by 
StirliniT, J., in Trafford v. Blanc^^^ “that the courts of this country 
do not sit to hear appeals from foreign tribunals, and that if the 
judgment ot a foreign court is erroneous, the regular mode, pro- 
vided by every system of juris|)rurtence, of procuring it to be 
examined and reversed ought to be followed. Neither do the courts 
of this coutry sit to reliear causes which have been tried abroad.” 

It has also been affirmed in several cases, that a foreign 
judgment cannot be assailed by any defence that would have 
l)een admissible in the original suit in the foreign court. Thus 
Sir Robert Plnllimore, delivering the judgment of the Piiv}^ 
Council ill Messina v. Petrocochinof^ said that the i|uestions 
raised ‘‘ would be properly raised on appeal to the Greek 
A[)pellatc Court ; and could not properly lie discussed either 
before the court at .Malta, or before this tribunal.’^ Similarly, 
Lord Deniniin in Hendersfin v. oI)served that 


the principle of English jurisprudence assuming the justice of 
foreign judgments “siecTs clear of an imjuiry into the merits 
of the case upon the facts found : for whatever constituted a 
defence in that court ought to have been pleaded there.*' Mr. 
Piggot broadly lays dowii '^^’ that “ in an action on a foreign 
judgment, tlie Englisli Court will not entertain any matter 
which should have been raised by way of defence to liie foreign 
suit, or which being properly a ground ofapfieal, is cognizable 
only by the apjifllate tribunals of the country in which tlie 
judgment was pronounced.” Tliis principle was directly recog- 
nized in Dc Cosse Brissac v. Rathbone^-^ and in Tvafford v. 
Blanc^ in which it was held that “a foreign judgment binds, 
notwitlistanding the discovery of fresh evidence, and although 
the wdiole ot the facts were not before the foreign tribunal at 
the time it delivered its decision.” The assistance of the 


English Court is “ invoked to clothe the legal obligation whicii 
has ari*ieii abroad upon the judgment of the foreign cotirt, with 
the auxiliary international sanction which is rt^siiJent in the 
English sovereign aiilliority. It is evident that it cannot go 
beyond the power it is re(|uestcd to assume, and which assump- 
tion is ratified by international comity, and constitute itself a 
Court of Appeal by re-heariug the merits of the case upon 
which the foreign court has already adjudicated.”-'^ Even in 


A4. & Kl. N. 8. 717. 

1’ Ch. T>. fil7. 

Vrtnqii<«l:ii r. Jlnuard, 1*C. HNS. .'Ol. 
Rtuk.u r, '1. M* Am. 71*'. 

Laz'.or r. Wo*tooii, Am 404 


> I.. R. 4 I\ (\ ir*o. 
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'' Ri*;- For.Jud. 101. 



S. 306.] RBCOOKITION OP POBEION JUBaif ENTS IN UNITED STATES* 541 

this country, Plowden, J., in Bikrama Singh v. Bir Singh, 
spoke of it as a “ recognized principle that the court hearing 
the second suit does not sit as a Court of appeal from the 
foreign court, and that it will not, therefore, inquire whether 
that court proceeded correctly either as to its own course of 
procedure or its own law:” and said that “matters which 
nii^lit and ought to have been urged iu that court cannot be 
considered in the second suit.” 

The same principle is recognized by the American Courts 
also. Mr, Justice Story, speaking of the necessity of the recog- 
nition of foreign judgments, says in his Work on the Conflict 
of Laws,'*' that “ it is indeed very difficult to perceive, what 
could be done if a different doctrine were maintainable to the 
full extent of opening all the evidence and merits of the cause 
anew in a suit upon the foreign judgment. Some of the wit- 
nesses may be since dead, some of the vouchers may be lost or 
destroyed. The merits of the cause, as formerly before the 
court upon the whole evidence, may have been decidedly in 
favor of the judgment; upon a partial possession of the origi- 
nal evidence, they may now appear otherwise. Suppose a 
case purely sounding in <lamages, such as an action for assault, 
for slander, for conversion of property, for a malicious 
prosecution, or for a criminal conversation. Is the defendant 
to be at liberty to re-try the whole merits, and to make out, if 
he can, a new case upon new evidence? or is the court to 
review the former decision, like a court of appeal, upon the 
old evidence? In a case of covenant, or of debt, or of a breach 
of contract, are all the circumstances to be re-examined 
anew? If they are, by what laws and rules of evidence and 
principles of justice is the validity of the original judgment to 
be tried? Is tlie court to open the judgment and to proceed 
ex aiquo et batio ? or is it to adniinister strict law, and stand to 
the doctrines of the local administration of justice? is it to act 
upon the rules of evidence acknowledged in its own jurispru- 
dence, or upon those of foreign jurisprudence ? These and 
many more questions might be put to show the intrinsic diffi- 
culties of the sul)ject. Indeed the rule that the judgment is 
to be primd facie evidence for the plaintiff would be a mere 
delusion, if the defendant miglit still question it by opening 
all or any of the original merits on his side, for under such 
circumstances it would be equivalent to granting a new trial.” 
50 also, Mr. Wells says: “ Tliere can be no inquiry into the 

» 18W r. B. Xu. Ml. 
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merits of the claim, nor whether the judgment was recovered 
according to law, although it may be alleged that the plainest 
dictates of justice were wantonly violated. . . . Whether 

it be an error of fact, or of law, in the original proceedings, 
it cannot avail as defence in another State.** ... A court 
cannot inquire whether judgment was given with or without a 
jury, or whether evidence was or was not adduced, &c.*® And 
it hiis even been held that a judgment of a court of competent 
jurisdiction, although rendered in an unknown form of pro- 
ceeding as to the practice of another State, and apparently 
without service of process, cannot be treated us a nullity 
while unreversed where rendered.*'”*® 


llfcoBnition of foreign 
judfi^ments due to the 
notion of comity. 


207. In earlier times, this recognition was based usually 

on the comity which subsists between 
nations and the mutual advantages to 
be secured by its exercise. As far back 
as the time of Charles II, Lord Notting- 
ham said'"'® as to a foreign sentence of divorce, that ^ it is 
against tlie law of nations not to give credit to the sentences 
of foreign countries, till they are reversed by the law, and 
according to the form, of those countries wherein they were 
given. For what right hath one kingdom to reverse the 
judgment of anotlier. And how can we refuse to let a 
sentence take place till it be reversed. And what confusion 
would follow in Christendom if they should serve us so abroad, 
and give no credit to our sentences.’' In Alves v. Bunhury^^ 
Lord Ellenborough, C. J., said ; “ By the comitas gentiumf 

the courts of different countries will recognize and enforce the 
judgments of each other.” In Gnjer v. Aguilar^^' Lord Ken- 
yon, C. J., said; “Civilized nations profess to be governed 
by certain rules, and the comity due fronri the courts in one 
country to those in another induces them to give credit to 
each other’s acts; and so we must continue to act in this 
country until the Legislature shall think fit to forbid it.” Sir 
lieorge Jessel, M. K., in Dawkins v. Simofiette,^"^ said : *‘The 
effect of the judgment of the Neapolitan Court, if fairly obtain- 
ed, will be that it will be followed by the English Court by 
reason of the comity of nations.” Lord Brougham in HouU 
ditch V. Marquess of DonegalV^ said : “The great rule of all 
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civilized countries among eacli other is, that a judgment in any 
one of them may be made the ground of proceeding validlV 
and with effect in this country.’* In Castriqne v. Imriey^^ 
Cockburn, 0. J., said that it was by virtue of the comity of 
nations alone, that ‘‘the judgments of the tribunals of one 
country are respected in those of another,^* 

The doctrine of comity was, however, uncertain and 
vague, especially as there was no generally recognized rule of 
international law to regulate its application. It was observed 
by Dr. Story himself that in a suit hronght to enforce 
a foreign judgment, “it is often urged that no sovereign 
is hound jure gentium to execute any foreign judgment 
within his dominions; and therefore, if execution of it 
sought in his dominions, he is at liberty to examine into 
the merits of the judgment, and to refuse to give effect to it, 
if upon such examination it should ap()ear unjust and un- 
founded. He acts in executing it u|)on the principles of 
comity; and has therefore a riglit to prescribe the terms and 
limits of that comity.” In Galbraith v. Buller, J., 

said: “ I have often heard Lord Mansfield repeat wdiat was 
said by Lord llardwicke in hquierdo v. Forhos\'^'^ and the 
ground of His Lordship’s opinion was this: — When you call 
for any assistance to carry into effect the decisiun of some 
other tribunal, you shall not have it, if it appears that you 
are in the wrong, and it was on that account that he said he 
would examine into the propriety of the decree.” 

In this view of things one plea after another came to be 
admitted against the conclusive effect of foreign judgments, 
and the uncertainty of the principle of mere cuiniry did not 
furnish a sound basis for a resrriction or even formulation of 
the grounds to which foreign judgments might be open to 
attack. In some later decisions, therefore, comity was, as a 
factor in influencing the effect of foreign judgments, altogether 
ignored. “Tliey rest wholly,” it was observed hiHiltany^ 
Gugott^^ “on the practical and sensible doctrine, which is 
applied to domestic judgments, that a litigant who has had a 
fair opportunity to try his cause before a competent tribunal, 
and has availed himself of it, should acquiesce in the result, 
and, il he has reason to complain, should pursue those means 
of correcting error provided by the jurisprudence of the tri- 
bunal instead of resorting to another court.” 

S c. IJ. N. B. 4f>6. I H. 24 Goo. B. U. 
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208. In time, therefore, the ground of the recognition of 

foreign judgments was gradually shifted 
6n|>plnnenting the no- to public policy and general justice, and 
tion of enmity by jjjgy commenced to be enforced as creat- 

fic7”^ai”d gewral ioKi a* l^ast primd facie, an obligation 
justice. enforceable like all other foreign obliga- 

tions in the English courts. This doctrine 
of obligation was laid down in Jiussell v. Sinyth^^^ which 
was a suit for costs awarded by a Scotch Court, and in which 
Parke, B,, said : “ Where the court of a foreign country imposes 


a duty to pay a sum certain, there arises an obligation to pay, 
which may be enforced in this country/* In Williams v. 
Jones^^ he again observed, tliat ** Where a court of coin()etent 


jurisdiction has adjudicated a certain sum to be due from one 
person to another, a legal obligation arises to pay that sum, on 
which an action of debt to enforce the judgment may be 


maintained. It is in this way that the judgments of F(»reign 
and Colonial Courts are supported and enforced.** This was 
approved in 1870 in the cases of Godards. and Schibsby 

V. Westenholzy^^ Blackbtirn J., having in the former case, said: 


It is not an admitted principle of the law of nations that a 
Slate is bound to enforce within its territories the judgment of 
a foreign tribunal. Several of the continental nations (includ- 
ing France) do not enforce the judgments of other countries, 
unle.-s where there are reciprocal treaties to that effect. But in 


England and in those Slates which are governed by tlie 
Common law, such judgraeuts are enforced, not by virtue of 
any treaty, nor by virtue of any statute, but upon a principle 
very well stated by Parke, B., . • . . The mode of 

pleading shows that the judgment was considered, not as 
merely prtma facie evidence of that cause of action for which 
the judgment was given, but as in itself giving rise, at least 
prima Jacie^ to a legal obligation to obey that judgment and 
pay the sum adjudged. Tliis may seem a technical mode of 
dealing with the question, but in truth it goes to the root of 
the matter/* In Grant v. Eastonf^ Brett, M. 11., said that 


‘‘an action upon a foreign judgment may be treated as an 
action in either debt or assumpsit ; the liability of the defendant 


arises upon the implied contract to pay the amount of the 
foreign judgment.*’ The doctrine of obligation was quoted 


»• 0 M. & W. 810 . 
*0 IS M. & W. 63S. 
L. H. 6 U. B. ISO. 


1. R 6Q.B. 155. 
«« IS Q. B. D. SOS. 
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with approval in this country by Plowden, J., in Bikrama 
Singh v. Bir SinghJ^^ 

This doctrine has the advantage of certainty, and on its 
ha^s the iirounds of defence against a foreign judgment may 
be sharply defined, as “ anytliing which negatives the existence 
of that legal obligation, or excuses the defendant from the 
performance of it, must form a good defence to the action/’*^^ 
But it has been alleged against it, that as put forward it is not 
correct, and that it can receive proper effect only with the aid 
of the earlier [»rinciple of comity. Thus, it is argued that a 
foreign judgment can give rise to a legal obligation only in the 
country in which it is pronounced, and that its obligation in 
any other country, to which the judgment-debtor may go, will 
be only moral and therefore legally unenforceable, until it is 
there clothed again with another sanction auxiliary to it, and 
thus endued with the power resembling that which it had lost ; 
and that this can be done only bv virtue of the comity of iia- 
tions.^'^ 'riius Plowden, J., in Bikrama Singh v. Bir Singh, 
said : “ It may well be affirmed that the judgment of a foreign 
court does not create a legal obligation elsewhere on a defendant 
who was not subject to the laws of the Foreign State, according 
to the laws of the State which is called on to enforce the 
judgment,’* 


h Mr. Pip^ott says ; ‘‘ Th(5 ju l^^ni nit is pronounoo l in tho foroi^rj sUfo — thtj winction 

comas into bnii.if in thi* forcig’n stati; — but Uie HJincjtion, that is, th<* liability evil, not 
only resiilos in the foreij^n state;, but is cnforccl by the; soverai^^^n authority of that Rtate, 
anel from its ve^ry nature by that sovereij^n authority ubme. The enforcement of 
pro|>er sanction is of tl»c e^'ssence of tlie- sovereij^nty ; it cannot bej taken out of it. There- 
fe)re since the (;rifor(;ement cannot Ix! rcraovtjel, neither can tho sanction, neither can the 
obligation. The whole system, ju- lament, obligation, sanction, enforcement of the sanction, 
forms the unit, whicli is inelivisible. There^jre, the conclusion is obvious, that a judg- 
ment-debtor of a foreign state, hiaving that state, must leave behind the legal obligation 
(itsing this term in its strict sense) of obedience to the judgment which has creat<3 the 
obligation : and further, that r;f»ming into this (jountry, he cannot be considered a legal 
debt/)r hero, but only a legal debtor of and in the foreign state But it is mani- 

festly unjust to the judgment-creflitor, and derogatory to the dignity of the State that 
such a simple expedient of avoiding the sanction should be tolerated ; some remedy must 
be found. The debtor has fled to another State ; that State must be asked to enforce a 
sanction which is foreign to its authority ; in other words, it must be asked to lend the 
aid of its courts to clothe the foreign obligation with a sanction of its own ; this will be 
a great convenience to the country whose sanction is to be enforced ; in return, the posi- 
tion being reversed, it also will enforce the sanctions of the other State. Now this process 
of inter-state arrangement being repeatcfl between these and other States would, in time, 
become an inter-state or international custom: and, being a custom which is essentially 
courteous, and being reciprocal, it is a custom which falls under the hcafl of international 
courtesy or comity : in other words, what is generally understood by comity of nations.’* 


4» 18%S P. R, No 191, U.505. 
4* L. R. 6 Q. B. 149. 
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A foreign judgment has 
as a plea always been 
consiaered conclusive 
in England. 


209# The conclusiveness of Foreign judgments as a plea 

was never denied in England, and has 
long been expressly alBrrned by the Iiigh- 
est judges. Even when a cecitury ago, 
foreign jugdnients were enforced there as 
a matter of ineie international comity and 
treated usually as mere primd facie evidence/ their conclusive 
effect by way of defence was recognized and admitted. In 
Ricatdo v. Gafcias^"^^ Lord Campbell said : “A foreign judg- 
ment may be pleaded as res judicata ; because the foreign 
tribunal has clearly jurisdiction over the matter, and both 
parties being before the tribunal which adjudged between 
them, that is a bar to a subsequent suit in this country for the 
same cause.'* Citing TarleUm v. 7 arlefon^ and other cases, 
Mr. Foote in his Work on Private International Law, says: 
“It was held in more than one case even by those who most 
strenuously urged tlie liability of foreign judgments to review 
when a piaintiti sought to enforce them here, that they wert abso- 
lutely conclusive as tt» the facts involved in them and the 
grounds ou which they rested, when pleaded in bar.** In 
Phillips v. Hunterf"'^ Eyre, C. J., in his judgment said: ** It 
is in one way only that the sentence or judgment of the court 


c The anomaly of a foreij^n jmljnntMit fni which a suit was brou^^ht beiiij; com 

merely 08 evitlencc of tlic debt for which the judc'uient was obtaiiiei 

from the mrniul eharacter of the Eiiiylish litijrat ion in ac<rordaiJcc witli which an action 
brouKht on a forei^ni judf^inent to recover the jiulpnient-<lebt wjus in form at lejist an action 
for debt. \n Sinclair v. it was saUl ilial •• forcij^i judpnenis are jrrima facia 

evidence of a debt, althoujjh it is coin|)etent to the «lefemlant to impeach the justice 
of them or to show that they ware irrcj^mlnrly orunluly obtained.” This was quotes I 
w'ith appi’ovttl in Amotf v, Itcdfcrn, ** by Best, V. J., who addinl, tliat ’* this is founde«l 
on a plain and obvious principle of natural justice” Thus in Ilovlditch v. Jhncgnl,^^ 
Jx)Ttl Brougham sjiid; “In iny judpnent, it has always hitherto l>een reeo^iiscii in Westmin- 
ister Hall that the jud^nents of forei^rn courts are travei’siible, may be averred a^^ainst i 
are only prtmu facie evidence in actions to support which they are pven in evi<lence.” 
Other authoiitie*' were citetl in that tyiso to show that Lonl Mansfield, and Buller and 
Bay ley, JJ., had hchl the wime view ; and the latifruafje of Loi-d Bjouffham in Don v. 
L/jJ/zwaa** is, in effect, to the same purpose. So also, in the Unite«l States in Burnham 
V. Wehiter^^^ Woodbury, J., sfK'ukin^' of foreijni judpnciits. siiid; Wlieii olfeml and cous- 
dered elsewhere (outside the (Joveniincnt in which they were rendered), they are, c,r comi- 
ta/e, treatoii with resjieei, accoidiiijr to the nature of the judi^ment and the character of 
the tribunal which rendercsl it, and the reciprocal niiHle. if any, in wliich that (loverniuent 
treats our judjonents, and acconlin^^ to the party offering: it, wlict her huvinjr soujrht or 
aaseutetl to it voluntarily or not, so as to j?ive it in some dejrreo tlie force of a contract 
and hence to Iw resi)ecttMl el>e where by nimlo^ry according: t(» the /cx loci contractual. 
W^ith these views I would j:o to the whole extent of the cases decided by Lonl Mansfield 
and Buller, J., and where tlie foi’ei^n jud^eut is not in rcm. as it is in alniiralty, liavnij^ 
th« tubject-matter Ixifore the amrt, and nctintjon that rather than the parties, I would 
ootiiider it only primi fuck evulenco as between the parties to it”. 
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of a foreign state is examinable in our courts, and that is, 
when thr party who claims tlie benefit of it applies to our courts 
to enforce it. When it is thus voluntarily submitted to our 
jurisdiction, we treat it, not as obligatory to the extent to which 
it would be obligatory perhaps in the country in which it was 
pronounced, nor as obligatory to the extent to which by our 
law sentences and judgments are obligatory, not as conclusive, 
but as matter in pais, ns consideratioti primd Jacis sufficient 
to raise a promise. We examine it as we do all other consi* 


derations of promises, and for that purpose we receive evidence 
of what the law of the foreign state is, and whether the 
judgment is warranted by that law. In all other cases we 
give entire faith and credit to the sentences of foreign courts, 
and consider them as conclusive upon us.” In Re'mers v. 
Druce,^’’ Lord Romilly, M. R., referred to this distinction, and 
observed that ‘Mt has ceitainly not been carried out to the 
extent laid down by Eyre, C. J., still it is a distinction which 
has so much authority to support it, that it must be regarded, 
at least to some extent, in considering the value of a foreign 
judgment here.” Mr. Black, 8f>eakiiig of the American 
Courts says,*'* “ We may cite some of the earlier rulings of 
our own courts to the proposition that a foreign judgment, 
when sought to be enforced by a suit brought upon it, is only 
primd facie evidence atul may he impeached for irregularity 
and rebutted by evidence, wliereus, used as a defence, it is as 
conclusive to every intent as a domestic judgment.*’^® The 
same view has been expressed in some later decisions also.*’*’ 


210. Mr, Justice Story in bis Work on the Conflict of 
j-..: , Laws, speaking of the rule of the English 

between a ^ foreign (Courts, says®': “ riie well established 
judgment as a plea present English doctrine is that a foreign 
•nd as the basis of judgment IS only primd facie evidence in 
an action. England upon the question whether the 

foreign court had jurisdiction of the subject-matter or of the 

t ierson of the defendant, or whether the judgment was regu- 
arly obtained ; but that it is conclusive upon the defendant, 
so far as to prevent him from alleging that the promises upon 
which it was founded, were never made, or were obtained by 
fraud of the plaintiff .... In the former case (suits 


» 23 Bwt. IW. 

«• Bl. Jadatfitt. 

»• Oattriok V* Allen, 5 Am. I>6i. 10 j. 
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“ — ' TT •. Dawaoa, 09 Am. Doo. 400, 
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brought by a party to enforce' a judgment) it is often urged 
that no sovereign is bound jure gentium to execute any foreign 
judgment within his dominions; and, therefore, if execution of 
it is sought in his dominions, he is at liherty to examine into 
the merits of the judgment, and to refuse to ijive effect to it if, 
upon such examination, it should appear unjust and unfound- 
ed. He acts in executing it upon the principle-^ of comity, and 
has therefore tlie right to prescribe the terms and limits of that 
comity. But it is otherwise, it is said, where the defendant 
sets up a foreign judgment as a bar to proceedings, for if it has 
been pronounced by a competent tribunal and carried into 
effect, the losing party has no right to institute a new suit 
elsewhere, and thus to bring the matter again into contro- 
versy; and the other party is not to lose the protection which 
the former judgment gave him. Il is tlien res judicata^ which 
ought to be received as a conclusive evidence of right, and the 
exctpHo rei judicata, wnAer circumstances, is entitled to 
universal conclusiveness and respect. The distinction has been 
recognized in several cases in the United States also.” 

Similarly, Mr. Wharton, in his Work on the Conflict 
of Laws®* says: “Jurists of all nations have recognized 
the distinction between a foreign judgment when offered as 
a plea in bar by the defendant, and a foreign judgment when 
presented toa domestic court by the plaintiff in order to obtain 
execution. To the foreign judgment when offered by a plaintiff 
as ground-work for domestic process, the defendant, on the strictest 
view, can plead the incompetency of the court, or the gross in- 
justice of the judgment, on international principles, while in the 
continent of Europe, the execution of this judgment is a matter 
of executive discretion, more or less liberally exercised. It is 
otherwise, however, when the defendant to a domestic suit 
pleads that the plaintiff, on the same emse of action, has 
prosecuted him or his property to judgment in a foreign land. 
It would seem to be a principle of natural equity that the 
plaintiff having thus elected his tribunal, be il competent or 
incompetent, and having pressed the suit to judgment upon 
the defendant’s apearance, should be estopped pro tanto from 
vexing the defendant elsewhere, on the same demand.” In 
justification of the distinction, Mr. Herman says:®^ There 
is a wide distinction between the the effect of a foreign judg- 
ment when the plaintiff seeks to make the judgment the basis 
of a judgment in another soverei/nty than that in which the 


• I Vtdf V. »lj. 
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judgment was rendered, and when the party against wliom it 
was rendered seeks to avail himself of such prior foreign 
judgment as a defence to an aciion upon the original cause as 
a plea in har ejiceptio rei judfcatae, A foreign judgment when 
presented to a domestic cou.rt by tlte party in whose favor 
it "vas rendered, as the ground-work for a domestic judgment, 
may he impeached by tlie party against whom it was rendered, 
upcm the ground of the incompetency of tlie court rendering 
it for want of jurisdiction or the gross injustice of the judgment 
on international principles. But when the party against 
whom the judgment is rendered pleads that the plaintiff on the 
same cause of action has already prosecuted him or his property 
to judgment in a foreign land, it is a principle of natural 
justice that the plaintiii' liaviiig thus elected his tribunal, be 
it competent nr incompetent, and having pressed the action to 
judgment upon the defendant’s appearance, shoiii i be estopped 
pro tanto from vexing the defendant elsewhere on the same 
cause of action.” 

In Scotland, Lord Karnes justihed the distinction on 
another ground, and in his Work on Equity said ; “A foreign 
decree, which by dismissing the claim, affords an exceptio 
rei judicata against it, enjoys a more extensive privilege. 
We not only presume it to be just, but will not admit 
any evidence of its being unjust. A decree dismissing a 
claim may, it is true, he unjust, ns well as a decree sustaining 
it. But they differ widely in one capital point; in declining 
to give redress against a decree dismissing a claim, the court is 
Hot guilty of authorizing injustice; even supposing the decree 
to be unjust, the utmost that can be said is that the court 
forbears to interpose in behalf of justice. But such forbearance 
instead of being faulty, is highly meritorious in every case where 
private justice clashes with public utility. 'I'he case is very 
different with respect to a decree sustaining tlie claim ; fur to 
award execution upon a foreign decree, without admitting any 
objection against it, would be, for aught the court can know, 
to support and promote injustice.” Even Mr. Pigutt, as a 
result of all the cases, says — “that whereas in enforcing a judg- 
ment defences will certainly be admitted, though there is much 
uncertainty as to what those defences may be; in recognizing 
a judgment the bar is held to be absolute, that is, no reply will 
be allowed, excepting one putting in issue the existence of the 
record.”®^ 


), 963> 
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211. This distinction involves an essential inconsistency. 

If a foreign judgment, when attempted 
Distinction involves an enforced, may be impe.'icbed, a suit 

must ot course be tield to lie in a foreign 
country on the original cause of acjtion, which will thus not he 
allowed to merge in the judgment.^ As a fact, it is now held 
that a foreign judgment d Lies not operate as a merger of the 


original cause of action ;and that in a foreign country a suit may 
always he brought on the original cause of action or on the 
judgment.®’"* Thus Mr, Westlake, in his Work on Private Inter- 


national Law, savs:®® “ It cannot he said of the claim for wliicli 
a foreign judgment has been given that transit in rem judU 
caturn ; the plairititf may sue in England on the original cause 
as well as on the judgment until the latter is satisfied, and 
it is common in the cases before the Judicature Acts to find 


counts on each in the same declaration/’ Mr. Black, after 
observing that that doctrine prevails in England, and 
(excepting Louisiana) in the United States, says that— “ the 
judgment is not pleadable in bar of an action brought in 
England for the same cause.” 


In Eastern Townships Bank v, Beebe,'^^ it was held by 
the Supreme Court of Vermont that— “ The original cause of 
action is not so merged by that (a foreign) judgment, that it is 
incapable of being tlie subject of a suit in a country foreign to 
that in which the judgment was recovered,’* and the Court 
further oliserved that — “the books are uniform in making the 
distinction between merger of the cause of action and conclu- 
siveness of effect, as matter of evidence, wlien the effect of a 
foreign judgment is brought in question in a suit upon the 


d In the case cite<.l, Tindal, C, J., after observinijj that the p^nniml on which a judg- 
ment recovered in an English Court bars the plaintitf from a further action is, that the 
original nature of the debt or damage is tran8ferre<i into a higher r(;m'?ily. the power to 
take immediate execution, and that the Vioe-Adminilty Court of the (^)l<)ny of Sierra 
liCoue, which ^lassod the foreign judgment is not a Court of Uv*cor(l, naid : “If the judg- 
ment haft not ^teied the nature of rights between the parties, wo waut some autliority to 
aee that the plaintiff is to be deprived of the remedy which every subject has of bringing 
his action in the courts here for the damages he has sustained. It api>ears to me he has his 
option, cither to resort to the original ground of action, or to bring lui assumption on the 
judgment recovered.” He referr^ in support of his view to the ease of /htll v, Odber,’' ^ 
in which Bajley, J., had said : “ This Iniing only a foreign jutlgmout, did not merge or 
axtinguish the plaintiff's simple contract -delM ; which can only be done by converting it 
into a debt of a higher nature ; it is only evidence of the debt.” In Hank of Auntrala^ia, 
Y. Hmtdlmgf* W'^iWe, C. J., said ; ** The judgment may be a merger in the Colony, because 
it is ooneluaive there : but when sueti on iu another country, it is only prim^ fatu; evidence 
of the debt.” 
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same original cause of action.” “ On ihe other hand, to ad- 
mit the plea of res judicata in any form,” says Mr. Pigott, 
“ implies that there is a merger of the cause of action in the 
judgment pronounced upon it ... . For assume the 

doctiiiie of non-merger to he maintuinable. And first suppose 
Judgment for the plaintiff abroad, and an action brought on 
the original cau^e of action here ; the defendant is then 
compelled to answer the case on this original cause of action 
independently of that on the foreign judgment : that is to say, 
to tlie former be may not. plead in any way res judicata ; the 
judgment alreadv given deciding the dispute between the par- 
ties in the plaintifi’s favour, is treated as non-existent and as 
nut having affected this dispute, (juoad their relations iti this 
country. Again, suppose judgment for the defendant abroad. 
If the cause of action merued in the judgment, a Jortiori, the 
alleged cause of action is; but conversely, if the cause of action 
is not merged in the judgment, neither can the alleged cause of 
action he merged. 'I he re fore, that judgment must also be 
treated as non-existent, and as not having afieeted the dispute, 
quoad the relations of the parties in this country ; and therefore 
the defendant must answer the case on the alleged original 
cause of action ; that is to say, lie may not plead in any way 
res judicata” 


The itnportHtice of tliis will appear particularly when it is 
** borne in mind that, although res judicata is usually treated 
us the defence to an action on a cause of action already adju- 
dicated upon, yet the principle involved in it is equally appli- 
cable where an action is brought upon the adjudication : that 
is to say, the question in dispute is treated as already decided. 
But an action on a home judgtnent, execution being the 
appropriate remedy to enforce obedience to it, is of rare 
occurrence; and being superfluous is not regarded with 
any favour by the law; tliertfi»re it is that, with regard to 
English decisions, the doctrine of res judicata has come to 
be considered as solely appertaining to the case of the 
defendant. But with regard to foreign decisions, actiim 
being brought upon them us well as defences raised in respect 
of them, it is obvious that whatever principle is applicable 
to them, whether it be res judicata absolutely or in some 
modified form, that principle should govern their reception 
equally in botii cases. This seems to have been lost 
sight of in the cases in which the point has been discussed.”'* 


I’ic. i't. Jttd. 38. 
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EXPLOSION OF THE DOCTRINE OP DISTINCTION. 


[& ai8. 


Mr. Black says tliat — “ the doctrine is sustained, neither by 
principle nor by the best modern decisions. For if carried to 
its l)‘gitimate conclusions, it would produce consequences which 
the conrN liave distinctly refused to recognize. If one who hns 
siiccessiullv defended a suit brouslit against him in a foreign 
court may set up the judgment as a conclusive bar to an action 
against him here, it ought to be equally true that he could 
rely implicitly upon a judgment against him in the foreign 
court. In other wor«ls, the foreign judgment should be held 
to merge the original cause of action. But then, if the cause 
of action is merged in the foreign judgment, it is clearly neces- 
sary to hold that judgment final and conclusive when made 
the basis of a suit. But the courts do not as yet bold that the 
cause of action is merged in the foreign judgment. There is 
an inconsistency here which telU equally in both directions. 
But it is sudicient for our present purpose to p.dnt out that it 
effectually destrovs the reasonableness of the distinctiou taken 
by Chief Justice Byre.”” 


212. The distinction was open to grave objections and 

could not have a long life. It lost a great 

Entire explosion of the jjg force witli the growth of the 

doctrine of oietinction. , . rii* .• i-lj- • .1.1 

doctrine Ilf obligation, which dissipated the 
view as to a foreign judgment being merely primd fade evid- 
ence. And that view may now be looked upon as quite explod- 
ed.' Thus Blackburn, J., in Godard v. (r ray, said : “There 
is no case decided on such a principle, and the opinions on the 
other side of the question are at least as strong as those to 
which Lord Brougham refers. Indeed it is difBcnlt to under- 
stand how the common course of pleading is consistent with 
any notion that the judgment is only evidence. . . . . . 

If the judgment were merely considered as evidence of the origi- 
nal cause of action, it must be open to meet it by any counter- 


f U has even been attempted to hIiow that no such distinction was ever recognizor! ; 
tliu.s Dr. Bigelow, referring to the principal cases in which the distinction was maintained, 
Bays : “ Thesse are all the English Ciwes of importance which favor the rule that the 
judgments of courts of other countries arc inconclusive ; and it will be observed that in 

none of them is there an express and authoritative adjudication of the point 

Theae cases do not decide that the merit>r of a \'alid foreign judgment may be enquired 
into ; they merely hold that the judgment will not be enforced if it appear that the foreign 
court had not acquired jurisdiction of the ca^e.”’^ Some of these cases’* were col- 
lected wdA explained by Blackburn, J., in delivering the opinion of hve of the judges in 
Ciutrifue v. Imrity as not justifying it. The question in that case was in regard to a 
ind^ent in rsia, but the language of the judgment seems to be equally applicable to a 
judgment in so far as re^uxls the parties to it or those claiming under them. 
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evidence negativingf the existence of that original cause of action.” 
This is the view taken of the practice of the English Courts by 
the High Courts in India. Thus Plowden, J., in Bikrama 
Singh V. Bir Singh,’’^ expressed it as his “ opinion that the 
general tendency of the later decisions is in favor of the con- 
clusiveness of a foreign judgment, and against its being open 
to examination on the merits, provided that the court which 
pronounced it was of competent jurisdiction, and that the 
person against whom it is sought to be enforced had an op- 
portunity of defending himself before that court.” In the 
English Courts both of law and equity, it. appears to l>e settled 
now that an action is maintainable upon a foreign judgment in 
personam ; and in an action at law founded u{)on such a judg- 
ment, the judgment is viewed not merely as primd facie 
evidence of that cause of action for which the judgment was 
given, but as in itself giving rise, at least primd facie to a 
legal obligation to obey that judgment and pay the sum 
judged.®® 

And the change of judicial opinion in England had 
a corresponding effect in the United States. Thus the 
Arkansas Supreme Court said in Glass v. Blachvell^^ — “that 
when the English Courts began to doubt, its soundness, the 
current of American authority began to change, and since the 
English dicta were repudiated at home, their doctrine has 
been but little regarded here .... A jinlgment, whether 
foreign or domestic, raises a biniliug obligation to pay the 
sum awarded bv it, and the presumption as to its conclusive- 
ness should follow the law of the forum in which the proceed- 
ings were had . . . It is not the policy of the law to 

encourage litigation, and where a court of competent jurisdic- 
tion, having the parties legally before it, has adjudicated 
the merits of their case, every reason ihvours holding them 
bound by the adjudication, wherever the judgment may be 
called in question, if there has been no fraud practised in ob- 
taining it. This is now the accepted rule.” Similarly, the 
New Hampshire Supreme Court said in Bangely v. tVebs- 
ter,®^ that “ to maintain the position that in the case of an 
action upon the judgment, the judgment is void, and may 
be BO treated, but that when the action is upon the original 
demand, the same judgment is valid, is to maintain that the 
form and manner of the action adopted determine the charac- 
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ter of the former judgment, its validity or invalidity, instead 
of the facts and circumstances attending its recovery.” It 
appears to be generally held now even by the American 
courts, that when a foreign judgment C(»mes incidentally in 
question, as where it is the foundation of a right or title deri- 
ved under it, and the like, it is conclusive.”*^ There can be but 
little doubt,’' says Mr. Herman,”^ “that payments made, powers 
exercised, or sales effected, or other final acts accomplished 
under the direction of a foreign tribunal, may be valid, when 
the decree under which they take place is erroneous or even 
void. . . Whenever a foreign judgment comes incidentally 

in question it is as conclusive as where it is ns«*d as the founda- 
tion of a title derived under it, or to show that the subject- 
matter of the action has once passed io rem judicatum^ or is 
introduced by a guarantor as a defence in order to sliow that 
his principal was not liable, or is relied on by the garnishee in 
a foreign attachment for the purpose of protecting himself 
against the claims of his original creditors, or by the under- 
writer in a policy of insurance to show a breach of warranty 
on the part of the insured, or by a party to justify himself for 
acts done by virtue of it.” Mr. Black says : “ The settled rule 
in England, at the present day, and the strong tendency of the 
modern American cases, is to regard foreign judgments as 
equally conclusive and binding whether they are used as a 
cause of action or presented as a defence.””^ 


213 . 


General view of the 
limitations to the re- 
cognition of foreign 
judgments. 

action and as a plea. 


Thus tlie general doctrine of the courts in England 
and the United States, at present, is that 
a foreign judgment of a court having 
jurisdiction, is subject to certain limita- 
tions, conclusive in our courts, both for 
attack and defence, both as a ground of 
There is a considerable conflict, however, 
as to the exact character of these limitations, and a great deal 
of the confusion in regard to that is due to the frequent attempt 
of the judges to specify in cases involving any particular 
limitation a greater or less number of other limitations without 
that regard to accuracy which would be re(juired in the case of 
the particular limitation in issue. ‘‘Judges when they have 
been called upon to decide any point arising on the question of 
foreign judgments, have invariably thought it necessary to 
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include the whole subject in their remarks, and amongst other 
things to give a list of defences, which has not always been 
accurate and j^eldom exhaustive.**"'* It was observed in Bank 
of Australasia v. Nias^^‘ that a foreign judgment was examin- 
able and was only primd facie evidence ol’ the debt, and Lord 
Campbell, C. J., in the judgment ol lli(‘ Court said: “It is 
open to rhe defendant to show that the foreign court had nut 
jurisdiction on the subject-matter of the suit, or that he was 
never smnmoned to answer, and had no opjxirtunity of making 
his dehmee, or that the judgment was fraudulently obtained.*' 
In Reinicrs v. Dructf^^ Sir John Romilly, M. R., said — “ that a 
foreign judgment, sought to be enforced in this country, was 
examinaLle for the following purposes, and for these only, 
namely — 1st, for the pur|)()ses of showing that the defendant 
abroad had no notice of the suit, and never knew of it until 
the judgment was given ; 2iMlly, that it was obtained by 
fraud; 3rdly, that tin- court whicli pronounced the judgment 
bad no itn'isdiclioii ; 4thlv, that then* was error on the face 
of the judgment, either of law or fact; lastly, that it was 
contrary to the law which it professed to administer, but which, 
with reference to the merits ol the case, the facts and other 
matters, was absolutely conclusive between the parties.'* 
Similarly, Fry, J., observed in Jtousillon v. Rousillonf^ tliat — 

“ the courts of this country consider the defendant bound 

. 

where he is a subject of the foreign country in which the judg- 
ment has been obtained, where he was resident in tin? foreign 
country when the action began; where the defendant, in the 
character ol plaintiff, has selected the /br?///Mn whicli he is 
afterwards sued ; where he has voluntarily appeared; where he 
has contracted to submit himself to the /'orwm in which the 
judgment was obtained, and possibly, \[JHc(iaet v. MacCarthy^^^ 
be right, wheie the defendant has real estate within the foreign 
jurisdiction, in resjject of which the cause ol action arose 
whilst he was witliin that jurisdiction.*’ Mr. Justice Story 
said : “ It is easy to understand that the defendant may lie at 
liberty to impeacii the original justice of the judgment by 
sliowing that the court had no jurisdiction ; or that he never 
had any notice of the suit; or tliat it was prexjured by fraud ; 
or that upon its face it is founded in mistake; or that it is 
irregular and bad by tlie load \nw -Rori reijudtcatcB. To 
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such aa extent the doctrine is intelligible and practicable. 
Beyond this the right to impugn the judgment is in legal 
effect the right to re-try the merits of the original cause at 
large, and to put the defendant upon proving those merits.”^* 
This observation was cited bv Lord Sel borne in Ochsenbein v. 
Papelicr^^^'’ with approval. The extent to which these and 
other limitations have been recognized judicially by the courts 
will be discussed in speaking of the conditions prescribed by 
the Indian rule relating to foreign judgments. 


214 . There is an entire unanimity, however, that when- 
„ . . , . . ever a judgment is rendered without 

receive recognition jurisdiction it IS void, and IS treated as 
must be of courts of a nullity, whether it comes directly or 
competent jurisdic- collaterally in question. The correot- 

ness of this rule, in its broad form, is 


never dmiied in any country even in regard to domestic jndg- 
nieiits, but in regard to foreign judgments, the rule receives 
a much wider and stricter application. There is no conclusive 
presumption allowed in any case in support of a foreign court’s 
jurisdiction, and extrinsic evidence may always be admitted 
to rebut the recitals by a foreign court even as to the jurisdic- 
tional facts. In fact, so strict is the law, that in the United 


States, a judgment even of a court in a sister state may 
be impeached on the ground of want of jurisdiction, though the 
Constitution provides that full faith and credit shall be given 
in each State to the public acts, records, and judicial proceed- 
ings of every other Slate ; and in pursuance of the authority 
given to the Congress <‘to prescribe the manner in which such 
acts, records and proceedings shall be proved, and the effect 
thereof,” the Congress has provided a form of authentication, 
and enacted ‘‘ that the said records and general proceedings 
shall have such faith and credit given to them in every court 
within the United States as they have by law or usage in the 
courts of the state from whence the said records are, or shall 
he taken.’’ Thus the United States Supreme Court in Wil- 
liavison v. said; ‘‘Thus jurisdiction of any court 

exercising authority over a subject may be inquired into in 
everv other court, when the proceedings in the former are relied 
upon and brought before the latter by a party claiming the 
benefit of such proceedings and ** the rule prevails whether the 
decree or judgment has been given in a Court of Admiralty, 
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Chancery, Ecclesiastical Court, or Court of Common Law, or 
whether the point ruled has arisen under the law of nations, 
the practice in chancery, or the Municipal laws of states/^ 

The Illinois Supreme Court in Smith v. Smith^^^ said ; 

All agree that a judgment rendered without jurisdiction is 
utterly void. It is not a judgment ; it is a blank, as if it had 
not been written. It is not a record; and consequently is not 
admissible in evidence on a plea of nul tiel record^ 'Ihe New 
York Supreme Court in Kp.vt v. Kerr^^ said : “ Want of jurisdic- 
tion is a matter which may always be interposed against a 
judgment, when sought to be enforced, or when nuy benefit is 
claimed for it, the want of jurisdiction either of the subject- 
matter or of the jierson of either party renders a judgment a 
mere nullity.” ‘‘ fhe Constitutional clause,’’ as pointed out 
by Mr. Wells, “ applies only so far as the court has jurisdiction. 
In every particular, where this is wanting, the judgment 
rendered is a nullity.”'' 1’hc‘ California Su[)reine Court in 
Ka7ie V. Gook^^^' said : “ To the extent in which jurisdicti<m 
existed, will faith and credit be given to the judgment in this 
state, and no further. Thus, if [)(*rsonal property of the 
defendant had been sold under this judgment, in New York, 
and the purchaser had Ijrought the property in this state, he 
would be protected against a claim of the defendant. The 
judgment and sale thereunder would sustain his title. But 
for all the purposes of establishing a personal claim against tlie 
defendant, it is a mere nullity, and it makes no difterence 
whether valid an<l in conlorinity wiili tlie course and practice 
of the Court where rendered, or otherwise.” And even a court 
of a sister state will not be deemed of competent jurisdiction, 
unless it has jurisdiction over the purtic*^ as well as over the 
cause. 

It has, sometimes, lieen held that the decision of a 
foreign court in favor of ttie existence of its jurisdiction is 
hinding against the parties in other countries also. Thus 
Draper, J., in Warren v. KingsmilG'^ said ; We are bound 
to assume that the course of action was of the proper jurisilic- 
tiou of the foreign court, for they have entertained and 
adjudicated upon it. Nor can we assume it to be beyond their 
jurisdiction, because the alleged trespass took place without 
the territory over which that jurisdiction extended ; for if we 
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assume that fact to have been known to them» their having 
given judgment must be taken primd facie as proof that by 
their law they had jurisdiction in such a case.’* The weight 
of authority is h()Wever against that view. It is generally held 
that the courts of other States are coinpetcnt to see whether the 
jurisdiction did really exist. In the United States it has, after 
some conflict of opinion, become settled that recitals of juris- 
diction in the judgments of the courts of even the sister states 
are not conclusive.*^*^ Jurisdiction is presumed, but that pre- 
>umption may be rebutted. The Constitutional clause does not 
“prevent an inquiry into the jurisdiction of tlie Court in which 
the uriginal judgment was rendered, nor an inquiry into the 
rights ol the State to exercise authority over tlie parties or the 
subject-matter, nor an iiujuiry whether the judgment is founded 
on or impeachable bn* fraud; and that such a judgment may 
be iuquirtid into, althougii the record states fads giving the 
Court jurisdiction. Sucli record is never conclusive as lo 
recitals or statements of jurisdiction.”'^*^’ 

I'he leading decision on the point is that in the case of 
Thompson v. Wkiiman^^ in a liich even extrinsic evidence was 
received to sliow that the cause of action did not accrue within 
the jurisdiction of a court in a sister state, and that court 
therefore had no jurisdiciion and its decision was void. The 
Suiirenie Court ol the United Stales, after reviewing a number 
of cases bearing on the point, said: “It must be admitted 
that no decision has ever been made on the precise point 
involved in the case before us, in which evidence was admitted 
to contradict tlie record as to jurisdictional facts asserted there- 
in, and especially as to facts stated to have been passed u|>on 
by the court. But if it is once conceded that the validity of a 
judgment may be attacked collaterally by evidence showing 
that the court had uo jurisdiction, it is not perceived how any 
allegation contained in the record itself, however strongly 
made, can attect the right to question it. The very object 
of the evidence is to invalidate the paper as a record. If that 
can he successfudy done, im statements contained therein have 
any force. If any such statements could be used to prevent 
an inquiry, a slight form of words might always be adopted so 
as eflectually to nullify the right of such inquiry. 


Knowlaar. Gaslight To., It) Wall. 
I’annoyor c. Nort. Uj TT. B. 7U. 
u r. AndroWM, Mass. HU 
Kingabury r. Vniesira, uU Ala. 
Naptou V. lioaioti, 71 Mo 


r. (’rawford. 20 Am. Kep. 589. 
’i' Noyos r. Butler. 0 Barb. 613. 

Kerr r. Kerr. 41 N. Y. 275. 

18 Wall. 457. 



S. 214,] NON-EXISTENCE OF JUUISDICTION MAY UK PttOVED ALIUNDl, 559 


On the whole, we think it clear that the jurisdiction of 
the court by which a jndwment is rendered in any state 
may be questioned in a collateral proceeding in another 
state, notwitlistanding the provisions of the fourth article of 
the Constitution and the law of 1790, and notwithstanding 
the averments contained in the record of the judgment itself.” 
Mr. Herman says; ‘‘ It is well settled by great weight of 
authority, that the want of jurisdiction of tho court rendering 
the judgment can be shown by evidence, notwithstanding the 
recital, in such judgment, of the existence of the controverted 
facts.”- A person sued on the judgment of a foreign court, if 
not a citizen of the slate in whicli that judgment was delivered, 
has often been allowed to show that the court did not have 


jurisdiction over him, n(» matter what jurisdictional flndings or 
recitals it placed in its record.” It was said in Thorn v. 
Satinonson^ that, “ although the recitals contained in tho 


judgment, that service was made, raise a strong presump- 
tion in favor of the jurisdiction and of the truth of the 
recitals, yet the plaintiff may show by extrinsic eviilence 
that no service was actually made. Strong proof will be 
required to overthrow the presum|)tion of jurisdiction raised 
by the recitals; but if it is clearly shown, that the 
defendant was not served with process, and did not voluntarily 
appear or submit to the jurisdiction of the court, the recitals 
are of no value.” In Starbuck v. Murray,^ the New York 
Supreme Court speaking of the record, said; “It imports 
perfect verity, it is said, and the parties to it cannot be heard 
to impeach it. It appears to me that this proposition assumes 
the verv fact to be established, which is the only question in 
issue. For what fiur.pose does the defendant question the juris- 
diction of the Court ? Solely to show that its proceedings and 
judgments are void, anil therefore tin; supposed record is not in 
truth a record. If the defendant had not proper notice of, and did 
not appear to, the original action, all the state court**, with one 
exception, agree in opinion that the paper introduced as to 
him is no record ; but if he cannot show, even against, the pre- 
tended record, that fact, on the alleged ground of the uncontrol- 
lable verity of the record, he is deprived of his defence by a 
process of reasoning that is to my mind little less than sophistry. 
The plaintiffs in effect declared to the defendant : The paper 
declared on is a record, because it says you appeared, and you 
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appeared because the paper is a record. This is reasoning in 
a circle. The appearance makes the record uncontrollable 
verity, and the record makes tlie appearance an unimpeachable 
fact. * The fact which the defendant puts in issue is the vali- 
dity of the record, and yet it is contended that he is estopped 
by the unimpeachable credit of that very record from disprov- 
ing any one allegation contained in it. Unless a court has 
jurisdiction, it can never make a record which imports uncon- 
trollable verity to the party over whom it has usurped jurisdic- 
tion, and he ought not therefore to be estopped, by any 
allegation in that record, from proving any fact that goes to 
establish the truth of a plea alleging a want of jurisdiction.” 

On the same principle, in suits <'n foreign judgments 
founded upon an appearance of defendant by an attorney, an 
answer that the attorney appeared without authority is always 
considered a good defence.* 

215. The question of the existence of the jurisdiction 

of a foreign court has to be examined 
primarily with reference to the law of 
termined with refer- the country in wliich that court may 
ence to the laws of be situate, and from the Government 
its own conntry. whereof it may derive its judicial powers. 

Thus in Castrique v. Imrie, Lord Chelmsford, speaking of 
the legal effect in England of a judgment of a French court 
in a proceeding in rem said, that in such cases the question 

»• first, w'hether the subject-matter was so situated as 

to be within the lawdul control of the State under the authority 
of which the court sits ; and, secondly, whether the Sovereign 
authority of that State has conferred on the Court jurisdiction 
to decide as to the disposition of the thing, and the Court has 
acted within its jurisdiction. If these conditions are fulfilled, 
the adjudication is conclusive against the whole word.”*" This 
rule is recognized in its broadest extent in Italy, where M. 
Constant after observing that c'est d*aprhs la lot du lieu oii le 
jueement ctranger a etc rendu quHl faut apprecier si le 
tribunal etnit competent, says: Le fait que le tribunal 
Hranger I'tait competent d'aprhs la loi italienne ne serait, 
pour la cour saisie de Vinstance en exequatur, qu'une con- 
sideration secondaire ; la raison decisive, c*est que le juge 
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Hait compUent d’aprcs la loi du pays ou le jugement a etc 
prononcL . . . le prindpe que la competence est regie 

par la loi du tribunal qui a rendu le jugement nous paratt 
deooir etre absolu d’apris la loi italienne ; c*esf d'ailleurs le 
plus raisonnnble en theorie el le plus Jacile a appliquer, 
souvent nukne le seul possible, si Von vent que Vexecution des 
rugements Hranpers soil vne realiteJ''’ 

As a general rule, each State can franio any laws it may 
consider proper for the administration of justice in its courts, 
and to its subjects, 'fhe first and most general maxim or 
proposition, says Mr. Justice Story in his work on the Conflict 
of Laws, is that every nation possesses an exclusive sovereignty 
and jurisdiction within its own territory. The direct conse- 
quence of this rule is, that the laws of every State affect and 
bind directly all property whether real or personal within the 
territory, and all persons who are resident within it, whether 
natural-born subjects or aliens, and also all contracts made and 
acts done within it. A State may therefore regulate the vali- 
dity of contracts and other acts done witiiin it, the resulting 
rights and duties growing out of those contracts and acts, and 
the retnedies and modes of administering justice in all cases 
calling for the interposition of its tribunals to protect and 
vindicate and secure the wholesome agency of its own laws 
within its own dominions.” The same doctrine is either 
tacitly or expressly conceded by every jurist who has discussed 
the subject at large. Even protected Native States in India 
have that power inherent in them. I’he Faridkote State has 
been held by the Punjab Chief Court in liikrama Singh v. 
Bir Sing,'’ to have that power on grounds applicable to all the 
other Native States.''^ 
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216. The courts oi other countries, however, are not 
r ... .. X bound, and generally not inclined, to 

recognition must be recognize the jurisdiction as sufficient, 
exercised in accor- when it is exercised against the general 
dance with general principles of international law. No 

government can, even by express legisia* 
tion, appropriate to itself a jurisdiction 
«)ver non-resident strangers in excess of what is permitted 
usually by the rules of international law. “Jurisdiction to be 


rightfully obtained,” says Mr, Herman, “ must be either upon 
the person of the defendant, being within the territory of the 
sovereign, where the court sits, or else his property must be within 
such territory, otherwise no sovereignty can be exerted upon 
the principle, Extra territorimn jusdicenti impunenon paretur, 
and should the law making power of a nation or State expressly 
grant to its judicial tribunals jurisdiction over persons or pro- 
perty not within its territory, such grant would be treated else- 
where as a mere usurpation, and all judicial proceedings under 
it utterly void. No sovereignty can extend its own process 
beyond its own territorial limits, to subject either persons or 
property to its judicial decisions.” Similarly Dr. Story 
says “ It is true that nations generally assert a claim to 
regulate the rights and duties and obligations and acts of their 
own citizens, wherever they may be domiciled. And so far 
as these rights, duties, obligations, and acts afterwards come 
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under the cognizance of the tribunals of the sovereign power of 
their own country either for enforcement or for protection or 
for remedy, there may l)e no just ground to exclude this 
claim/ But when such rights, duties, obligations, and acts 
come under the consideration of other countries, and especially 
of the foreign country where such citizens are domiciled, the 
duty of recognizing and enforcing such a claim of sovereignty 
is neither clear, nor generally admitted.”*' In Buchanan v. 
Rucker,"^ Lord Ellenborolitjlj, speaking of the local law of the 


Island of Tobago, which was relied upon in support of a con- 
structive service of the summons on a non-resident foreigner, 
asked : “ How could that he obligatory upon the subjects of other 
countries ? Can the Island of Tobago pass a law to bind the 


rights of the whole w’orld ? Would the world snl)mit to such an 
assumed jurisdiction.” Similarly, (’liief Justice Best in Douglas 
V. Forrest^' said : “ 'I’o be sure, il attachments issued against 


any persons who were never within the jurisdiction of the 
Court issuing them, could be supported and enforced in the 
country in which the person attached resided, the Legislature of 
any country might authorize their Courts to decide on the 
rights of parties who owed no allegiance to the Government of 
such country, and were under no obligation to attend its courts 
or obey its law's.” In Ex parte Lord Justice James 

said that English law had a right to .say to any foreigner, “ If 


you make a contract in England, or commit a l)i’each of a contract 
in England under a particular Act of Parliament, a particular 
procedure may be taken by which we can effectually try the 
question of that contract, or that breach, and give execution 
against any property of yours in this country. If a foreigner 
being served with a writ under the provisions of the Judicature 
Act, does not choose to appear, and the Legislature said, ‘ If 
you do not appear you will commit a default in that way, and 
we will give judgment against you.’ whether that judgment 
would under such circumstances, be recognized by foreign 


tribunals, as being consistent with International law and the 
general principles of justice, is a matter which must be deter- 
mined by them. It is not consistent with ordinary principles 
of justice or the comity of nations that the Legislature of one 
country should call on the subject of another country to 
appear before its tribunals when he has never been within their 
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jurisdiction. Of course, if a foreigner hns come into this 
country and has committed an act of bankruptcy here, he is 
liable to tlie consequences of what he has done liere; but, in 
the absence of express legislative provision, compelling me 
to say tliat the Legislature has done that which, in my 
opinion, would be a violation of International law, I 
respectfully decline to hold that it has done anything of 
the kind.” 

Thus as a general principle a judgment by a foreign 
court not properly constituted is a nullity, though the pre- 
sumption is in favor of its being properly constituted.^^ In 
Robinson v. Blandj^^ the judgment of’ a French Court of Mar- 
shalls, a * Court of Honor' with regard to the payment of a 
gaming debt, was disregarded as being the sentence of a ‘ whim- 
sical and fantastical court,' resembling the Lawless Court held 
at Rochford in Essex. And in Gage v. Bulkley^^^^ the judg- 
ment of a French Commissary Court for the same cause being 
pleaded in bar, the Court refused to recognize it, because it was 
the sentence, not of a judicial tribunal, but of a Court of a 
purely political nature to determine disputes that might arise 
in relation to French actions. In Taylor v. Ford,^^ Black- 
burn, J., said: ‘‘ It may, of course, be said that the Interna- 
tional law on any subject can only be that law which is 
common to the laws of all nations, and that whatever is in 
excess of that is a violation of International law : and that, 
therefore, in the case of assumed jurisdiction, only those in- 
stances of it can be called part of the law of nations which are 
recognized and adopted by all States. This is sound : l)ut we 
venture to think, more especially as this law in every State is 
liable to frequent alteration (as the recent changes in our 
own rules testify) that the larger doctrine which we have 
advocated is also sound and must ultimately prevail, that, not 
the common instances in which the principle is adopted, but 
the principle itself now forms part of International law ; and 
that till a consensus of opinion is arrived at, the instances in 
which it is so adopted must in every case be left to the dis- 
cretion of the several States.'’ 

Practically, the question has to be left to the discretion 
cf the Courts of the country in which the judgment is brought 
forward to receive effect, and the Courts of that country not 
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seldom adopt their own law as a measure of the validity of the 
jurisdiction exercised by the foreign court. A very notable 
illustration of this is furaishe I by the German law, where the 
Civil Procedure Code has enacted that a foreign judgment to 
receive an exequatur for its execution there should have been 
rendered by a tribunal competent according to the German 
law. The German courts, as observed by M. Constant, 
require that ja^e nUemaiid daif examiner la competence 
du trihiinal ctran^ei\ non seulement au point de vue de la 
question de saeoir si Ir juffe I'drnnffrr a fait des principes 
reconnus, en mafiere de competence^ one application saine 
et Conforms aux regies posees par le deoit allemand ; main 
encore a Vefet d'apprecier si les fails ^ () raison desquels il a 
He fait application de ces principes^ etaient de nature a 
justifier V attribution de la competence au jage etranger et si 
ces f aits sont reellement proacesJ*' 

Thus Plowden, J., in his judgment in the ease of Bik^ 
rama Singh v. Bir Singht^^^ said : “ The princifde already set 

out (Godard v. Gray) seems to require that tlie expression 
should include competency of jurisdiction in the foreign court 
according to its own lavv**. Otherwise it would be difficult to 
affirm that the judgment created a legal ohligation in the 
foreign State, or to deny that its performance might he excused 
elsewhere. But if this he so, is the expression to be limited to 
competency of the foreign court according toils own laws? 
It is clear that the meaning ot the expression under notice is 
to be determined by the laws of this country, and there is no 
maxim of International jurisprudence which requires that the 
question of competency of the court pronouncing a judgment 
should be determined in foreign court called upon to enforce 
the judgment, solely with reference to the rules of jurisdiction 
prescribed by its own laws for the original court. ‘Civilized 
nations differ widely as to the rules of jurisdiction. Naturally, 
therefore, when called upon to enforce foreign judgments 
each tries by its own maxims the competence of the courts 
which pronounced them. To do otherwise would be to license 
every foreign state to draw to itself all causes which it pleased; 
nor can any Judge be required to enforce a duty not imposed 
upon the defendant by an authority held lawful in his own 
tribunal/ 
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cient grouLd of competence for enforcing sucli a judgment in 
England.'" In Schihsby v. Westenholz,-' the contract sued 
upon was not made in France, and tlie defendants had been 
served with the citation through the French Consulate in 
London, but had not entered any appearance. The Court of 
Queen’s Bench held that, since the defendants had never owed 
any allegiance to France, or made a contract in that country, 
or* taken any part in the proceedings, the foreign judgment 
should not be enforced against them. Blackburn, J., in his 
judgment in the case, said : “ The question we have now to 

answer is, can the empire of France pass a law to bind the 
whole world ? We admit, with perfect candour, that in the 
supposed case of a judgment, obtained in this country against a 
foreigner, being sued on in a court of the United States, the 
question for the court of the United States would be, can the 
island ofGreat Britain pass a law to bind the whole world ? We 
think in each case the answer should be, No.” These observations 
were quoted with approval and acted upon in Hinde v. Ponnath 
Brayani"'^ by Innesand Muttusami Ayyar, who said that, 
“ the cause of action in the suit in the Mahe Court did not 
arise at Mahe, the defendant in the French Court did not 
reside at Mahe, and there appears no circumstance in the case 
which in a proper view of International law could give tlie 
French Court jurisdiction or impose upon the defendant a 
duty to obey the judgment.” Similarly, Sir Charles Turner, 
0. J., and Srluttusaroi Ayyar, J., in Nallatambi Mudaliar v. 
Ponnutami^^ said : “ It will Ite noticed that it is au indis- 
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pensable condition that the foreign court should have jurisdic- 
tion over the defendant. It has jurisdiction over the defendant 
if he was, at the time suit was commenced, a subject of 
the foreign country, or if he was at that time domiciled or tem- 
porarily resident therein; and in respect of an obligation con- 
tracted in a foreign country, it would possibly be held thatthe 
Courts of that country have jurisdiction over a foreigner, though 
he may not be domiciled and may have left the country 
before suit brought; and in respect of the transactions of a 
joint stock company formed for the purpose of carrying on 
business in a foreign country, the courts of that ountry 
may, under certain oircumsrantes, have jurisdiction over a 
member of the Company, though he may never have resided 

therein nor owe allegiance thereto 'fhe 14th 

article of the Coda Civil permits a Frcncli citizen to cite 
before a French Court a foreigner, even tliough, not resi- 
dent in French territory, to enforce a contract whether made 
in French or in foreign territory. 1'hc Municipal law of 
France has force only within its own territory. A judgment 
passed under that law can be enforced in British Courts only 
in virtue of principles of International law which have extra- 
territorial operation. British Courts then arc not bound to 
enforce in all cases judgments passed by French tribunals 
against foreigners on contracts made out of hrcrich territory/' 
In Appasami Poullev, Parrt/j“^ Mr. Justice Muttusami Ayyar 
said, “the test of jurisdiction is not the law of France which is 
only territorial in its operation, but some recognized principle 
of international law which has extra-territorial operation.” 

218. It is clear, upon principle, that if a person, as plain- 

Estoppel from plea of “ “^elected tin. triluinal of a foreign 

want of jurisdiction coiiHtry as the one in which he would 
against foreign judg- sue, he could not after wurds say iliat the 

judgment of that tribunal was not binding 
upon hiin.”*^ In Novelliw Rossi, was held that a judgment 
of a French court against an Englishman who brought a suit 
there would he binding on him in an English court, even though 
given on a misinterpretation of tlie Engli>h law upon the subject. 
In Nallntambi Mudaliar v. Puiinusami,^^ Sir Charles Turner, 
C. J., and Muttusami Ayyar, J., said : — ‘‘In suing as a 
plaintiff in the court of a country to whicfi he owes no 
allegiance, he has voluntarily submitted to its jjjrisdictioii, 
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and he cannot afterwards object to the validity of the 
judgnaent of the court on the ground that it had no juris- 
diction over him.” There is a difference, however, in this 
respect, between the position of the plaintiff and that of the 
defendant. The latter “ is summoned to the foreign court, 
and therefore to a certain extent his appearance there is under 
compulsion, except that he has, where judgment has been 
given for the plaintiff, rendered himself liable to the suit by his 
own act ; but the plaintiff’s appearance there is so far volun- 
tary, that being presumbly at arms’ length from bis opponent 
and his only remedy being at law, he must perforce choose some 
tribunal ; and although the defendant be non-resident and an 
alien, he has adopted one in his own country, its laws giving 
that court jurisdiction over his opponent. 'J'his difference, 
however slight it may on analysis appear, has always been 
maintained; and the consetjuence is tliat whereas the most com- 
mon form of defence is ahsenoe of jurisdiction in the foreign 
court, yet the plaintiff’ may not raise tliis (juestion of jurisdic- 
tion by way of reply, by reason of his so-called voluntary 
submission to the tribunal Voluntary appearance by the 
defendant also before a foreign court, as before a domestic 
court, is often said to confer jurisdiction on that court, which 
it does not possess otherwise, and such appen ranee will cer- 
tainly estop him from pleading delect of personal jurisdiction, 
and in British India it will liave that eflFect in spite of the last 
clause of Explanation VI of Sec. 13. 

Thus if a party choose to appear and contest the merits, and 
thus submit to the jurisdiction of the court, waiving his personal 
immunity, the judgment will be as conclusive as tliongh he 
were a resident or citizen of tlie state in whiclt the judgment 
is obtained. In Kandoth Mammi v, Neelancheraj/ily'"^^ the 
defendant had a|)peared in tlie court at- Mahe and defended the 
suit without making any objection to the jurisdiction. Sir 
William Morgan, C. J., and Hi>llo\vay, J., saiti that, “ Justice 
requires us to hold that a man who has thus taken the chances 
of a judgment in his favor, wliich would, if obtained, liavu 
relieved liiin from all liability, is equitably e^topped from after- 
wards setting up the objection.’* And that decision was 
approved of and followed in NnUntambi Mudalinr v. Ponnu- 
on the ground that by appearing in tlie foreign court 
and taking no exception to its jurisdiction, the ileletitlant for 
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the time, puts himself under the jurisdiction of the court.’* 
Sir Charles Turner, O.J., and Muttusaini Ayyar, J., observed 
in that case that “he has led the |)laintiff to believe that the 
proceedings are allowed by him to be effectual, and encouraged 
the plaintiff to proceed in them instead of withdrawing from 
them and instituting proceedings elsewhere. It is, therefore, 
in our opinion, a legitimate' application of the principles re- 
cognized in our courts to hold that a defendant who has, under 
the circumstances, submitted to the jurisdiction, cannot after- 
wards question it.*’ The same has been recently held in Fazal 
Sfidu V. (Mofnr Khan^^^ in wdiich Sir Arthur Collins, C. J., 
and Shephard, J., observed that “the defendant did not protest 
that the court had no juristliction, but appeared by an agent 
and defended the suit. Having done so, and having taken the 
chance of a judgment in his favor, he cannot now, when an 
action is brought against him on the judgment, take exception 
to the jurisdiction.” 

The same view is taken by the English courts. Thus in 
T>e Gosse Jlrissac v. Rathlnme,^^' it was couti'ndecl that the 
defendants had appeared in the foreign court, tmnely for the 
protection of the property which thoy had \u France and which 
would have been liable to seizure if tliey had ?iot appeana] and 
a judgment were passed against ih^m for default, hut the 
argument was overruled ; and it was held that “ where? the 
defendant voluntarily appears and takes tin? chance of a judg- 
ment in his favor, lie is hound.” I^ord lilackimrn also ex- 
pressed an Opinion against similar contimtioii in Simpson v. 
Fnqo and in Duflrs v, Ilurliftfr/iain.'*' TJiesarnc was held in 
Voinet V. Barrett Mr. Pigoti, also observes that tin? distinction 
is notonly unsubstantial but unsound.”^ Sfieakirig of the practice 
of the American courts, Mr. Freeman says.'' ‘ “ If the defend- 

ant, though a non-resident, not subject to the jurisdiction of a 
foreign court, afipears in the action, he cannot avoid the efh'ct 
of the judgment entered therein against him by showing that 
he appeared merely to protect his property from seizure upon a 
judgment by default.”^ 

Cff ) Thu in Aii/htsm/i J*n/Ur v. Vitrrff''''' rml IliK flioiiuh 

the (Icl'uinlotl Ui(‘ suit, ninl aj'.iinsJ. I In; 'H in it, yi‘l iIm’V in>( <'!’ 

all ajjfaiiirft tlie juri^il’tt inn oT the ruiirl. aii'l iIh* Hrj’li suiii *■ It 

Wnul'l liJive to r<’|ic;it. nn olijcnt io,i which they ucif ;)\\;h'c the l‘’rcnrh rou' I k 

wouhl Mot cMtcrtniii, hul thc-Tf i- noihiti;^ lo hIiow that they aharnloiii;i| thiir ri/lit tMiiMi-.!, 
on it hliouM th<! nno'cs-itv for <10111'/ ‘•o .*iii-<c cUcn'iicrc.'' 


» ' I. J.. R. XV MaA. 9-1. 

O H. A N. .ML 
at \j. L. J, ni. m 
2 ' M L. T. 


r> L. J. (}. H. ;»i». 
*• I* ' Kur .I'll Itj.J 
•' ,I 1 1, l<i|7. 

»» V 1 . J. i:a 



570 


FOREIGN JUDGMENTS RECOGNIZED IN INDIA; 
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219. Foreign judgments have, on the analogy of the 

practice of the English Courts, long 


Foreign judgments re- 
cognized and enforced 
in British India. 


received a recognition in the courts in 
British India, even as the basis of claims, 
and often been enforced by means of suits 


brought on them and decreed. Even prior to the enactment 
of the Civil Procedure Code of, 1859, it was laid down in 


Maepherson’s Civil Procedure Code, that, “ Foreign judgments 
must, in order to be received, finally determine the points in 
dispute, and must be adjudications upon the actual merits; and 
they are open to be impeached upon the ground that the 
foreign court had no jurisdiction, whether over the cause, over 
the suhject-matter or over the parties, or that the defendant 
never was siinimonod to answer, or had no o|)portnrji y of 
making his defence, or tliat the judgment was framlnl ently 
obtained.**'^”" And this was quoted with approval by Ba} ley, 
J., in Sreehnree Buhshcc^^^ in wliich a claim was brought on u 


judgment of a French Court. In Boloram v. Kamceupc 
Dossce^^ also, a suit was brought on a judgment of a Fi’ench 
Court in the Civil Court of Hoogly, and on appeal, the C^deutta 
High Court said, ‘‘ If that court finds that there is no reason 
to question the d(!cision upon the ground of fraud or want of 
jurisdiction, or that it was unduly ol)tained, the court slu)ul(l 


accept the foreign judgment, as conclusive between the parties, 
and should not enquire into the merits of the case, or the 
propriety of the decision. Such suits have in fact been 
quite frequent in the courts since their first establishment. 
The law on the point was much discussed in PAkrama 
Simjh V. Pir in which Plowden, J., said : “It 

has long been established in England as well as America 
and other countries, that an action may be founded upon a 


foreign judgment; and suits of this nature have also been 
recognized in India. They were recognized some 60 years ago 
in the courts of the mofussil by the Sadar Diwani Adawlat of 


Bengal, which regarded suits upon decrees of the Supreme 
Court as suits upon foreign judgments.*’ In Morley’s Digest, 
Volume I, page 504, are two instances of suits on judgments in 
the Supreme Court in 1776 and 1778, and the note indicates 
that such actions were not unfrequent in 1850.** The Sadar 
Diwani Adalat, Bengal, in Construction No. 1183, and in the 
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case noted at page 389 of Morley’s Digest, Volume I,^ regarded 
foreii?n judgments as enforceable by action, Tlie like view 
bas been taken by the High Court of Calcutta. Suits brought 
upon judgments of the French Court at Cbandernngore have 
been treated by the High Courts as maintainable/^* and tlie 
English Law as to such suits applied. In XV W. IL 500, it 
;ip[)ears not to have lieen doubted that if the Recorder had 
jurisdiction over the defendant, an action brought on a judg- 
rnent of the Court of Queen’s Bench would lie. An instance 
of such a suit ill the rnofussil of Bombay is to he found in 

I. L. II., Ill Rom., page 19d/* The same doctrine is well 
established in Madras, the cases being coHocUmI in the judgment 
in Sama liaj/ar v. Annamalai Chettu'^'^ It has also l)een 
recognized by this court in respect of a judgment of a court of 
the Faridkoto State in case No. 4 of Punjal) Record 1874. 
Lastly, the Limitation Act, 1877, in Article 117 of Sclnalule 

II, expressly coiitemiilates suits upon foreign judgments.” 

Ill the Civil Procedure Code of 1877, the rule of 
res judicata was enacted, for the first time, so as to embrace 
the bar of a fresh trial by a foreign judgment. The language 
of the main rule was, no doubt, as regards the court of com- 
j)Oteiit jurisdiction, co-extensive with that which was employed 
in the imaIc of //.v pendens as enunciated in Sec. 12 of the 
Civil Procedure Code. But the express exclusion of foreign 
courts from that rule by a special Explanation attached to 
Sec. 12, and its non-exclu-iou from the rule of res jndU 
cata clearly showed the wider sco[)e of the luttei* rule. All 
possible doulit in regard to the matter was removed by the 
addition to Sec. lb of Explanation \7, wliicli provides that 
“where a foreign judgment is relied on, the production 
of the judgment duly authenticated is pri!snm|)tive evidence 
that file court which made it had competent jurisdiction, 
unless the contrary appears on the record ; but such presump- 
tion may be removed liy [»roving the want of jurisdiction/’ 
Since then the recognition of a foreign judgment as res jadi^ 
cata has been a portion of the positive law of British India. 
In Kandammi v. Moidin Saih^^'^ a suir was brouglit on a 
judgment of a foreign court, and the judgment was held con- 
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Courts in Protected 
Native States arc 
Foreign Courts for 
tlic purpose of the 
rule of res judicata. 


elusive against the defendant. In the Civil Procedure Code of 
1882, the section was amended so as to render the competency 
of jurisdiction necessary in regard to the subsequent suit also. 
That did uut affect, however, the effect of foreign judgments 
as res judicata. 

220. In Bhovanishankar v. Pursndri,^'^ the Bombay 

Hitjh Court made a distinction between 
the judgments of French Courts and those 
of the courts of tlie Protected Native 
States in India. Mr. Justice Melvill, in 
delivering the judgment of the court, 
said — that the Civil Procedure Code 
contains no provision for making a foreign judgment an engine 
of attack, as well as a means of defence. . . . We cannot 

find in the Reports a sinule instance in which a suit founded 
upon tlie judgment of such a court has been entertained by a 
court in British India, and in the absence of precedent, we are 
not disposed to express an opinion favourable to the entertain- 
ment of such suits. ... It may now be taken as esta- 
blished that a court which entertains a suit on a foreign judg- 
ment cannot institute au en(|uiry into the merits of the original 
action, or the propriety of the decision. It can feel no confi- 
dence that it is doing justice between tlie parties, except in so 
far as such confidence is based upon its general belief tliat the 
tribunals of the Foreign State ordinarily conduct jiulieial enqui- 
ries with intelligence and integrity. . . . Some c(>nrts in 

Native States may be su (Helen tly well constituted, and their pro- 
ceedings suHiciontly well conducted, to entitle their judgments 
to res|)ect; but this is notoriously not so in regard to otlier 
States, and, indeed, must be regarded as the exception rather 
than the rule. Our courts are not in a position to draw distinc- 
tions, which would necessarily be invidious, and not necessarily 
correct, between tlie courts of dirtereiit Native States. 

We think that it is safe and proper to hold that the legislature 
did not intend that the courts of British India should in any way 
enforce the decrees of anv courts situate in Native States, 
e.vcept surli courts as may have been notified by the Governor- 
General in Council tinder Sec. 434. It follows at once from 
this that a suit cannot lie in a Biitish Couit upon the judgment 
of any Native Court not so notified. . . . We think that 

it was clearly the intention of the legislature that the decrees of 
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the privileged Native courts should occupy the same positiuu 
ais the decrees of British Courts, and should not carry with 

them any greater advantages Except in this 

peculiar case (in which suits are permitted to be brought in the 
High Courts on judgments ot Courts of Small Causes in order 
to obtain execution against immovable property) it must be 
taken to be sculp'd that a suit will not lie in our courts upon 
the judgment of any court in British India; and it follows 
that a suit will not lie upon the judgment of any Native court, 
although such court may have been notified under Sec. 434.” 
This decision was dissented from in Snmn Jlnynrv. Annnmahti- 
chetti,^^ in which Hutchins, J., said tliat~“ he should be 
inclined to draw exactly the opposite inference from the fact 
that the decrees of privileged Native courts may be executed as 
if they had been |)assed by British Courts. Tiie reason why a 
suit will not lie on the judgment of one of our courts is that 
Sec. 244 of the Code provides that all (jiiestimis relating to the 
enforcement of a judgment sliall be deterntined by order of the 
court executing the decree and not by separate suit. It is a 
greater privilege to be able to execute a decree than to bo able 
to enforce it by another suit ; and Sec. ] 4 seems to show that 
there arc may grounds upon which a foreign judgment may be 
impeached in a suit which could not be pleaded in execution pro- 
ceedings. It would be surfuising if tlie legishitnre bad enalded 
the Covernor-Geuerid in Council to give to the decrees of Native 
courts all the force possessed by Brilisli decrees l)erore allowing 
them the moderate efficacy possessed by other foreign judg- 
ments.” Kiudersley, .1., in bis decision in that case, pointed out 
that Malhappa v. Chelloppa^- wan an appeal arisingontof asuit 
which was l)rouglit n]K)n a decree of the Civil Court of Biiddu- 
kotta ; “ aud the whole of the argument of Mr. Justice 
Holloway in that case would have been beside the (luestioii, if 
in no case would a suit lie upon a decree of a court of a Native 
State ; that the term foreign court and foreign judgment are 
defined in the Civil Procedure Code so as to include the courts 
in the Native States and their judgments, and no distinction 
is made in any part of the Code, or in the Indian Limitation 
Act relating to suits on foreign judgments between the judg- 
ment of a French Court and that of a court in a Native State. 

The Punjab Chief Court also has taken the same view in 
liikrama Singh v. fiir Singh , in which Plowden, J., said ; “I 
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take the judgment of the Commissioner in this case, and that of 
the Bombay High Court which he has followed, to amount in 
substance to this ; that even if an action can be founded in our 
courts upon a foreign judgment, the judgments of the courts 
of Native States in India ought to form and do form an 
exception to the role. Or. in other words, it ought to be and is 
a valid defence to an action founded on a foreign judgment that 
it is the judgment of such a court. This contentiuir seems to 
be based upon three grounds: — (1) that actions on judgments 
appear not to be recognized and to be by itnplication prohibited 
by the Code of Civil Procedure^ Sec. 11 and ^c. 434; 
(2) that the obligation to obey a judgment is not included in the 
Indian Contract Act among obligations resembling those creat- 
ed by contract; and (8) that tlie rule of justice, equity and 
good conscience requires the judgments of courts of Native 
States to be made an exception to the general rule. As to the 
first ground, it is not within the scope of Sec. 11, and it may 
be doubted whetlier it is within thescope of the Civil Procedure 
Code to define causes of action. Any inference drawn from 
tliat section tliat the judgments of courts of Native States 
cannot form tlie basis of an action, may equally be drawn not 
only against suits tipoii any judgment, domestic or foreign, bnt 
also against suits on other ohligatiuns, however evidenced, or 
created, which are not expressly provided lor by the Indian 
Legislature in the Code; as, for instance, actions founded on 
torts. As to Sec. 434, in its terms it merelj’ provides for the 
execution by the courts of British India of the decrees of 
such courts as the Governor-General in Council may notify 
under titat section. The fact lltat in this section the legisla- 
luture has made provision for the decrees of the courts of 
Native States being placed in an exceptional and favored 
])osition, equal to tliat of the decrees of domestic tribunals, 
is not logically sufiicient ground for the conclusion, either 
that the judgments of all foreign courts (as defined in the 
Code) or of a particular class of such courts, viz., courts of 
Native States not notified under Sec. 434, shall not be 
enforceable by suit in British India. It may perhaps be inferred 
that suits on the judgments of courts of States which have 
been notified under that section will not ordinarily lie, but 

even this rule might be open to excejitions On 

the other hand, in Sec. 2 of the Code defining a foreign judg- 
ment, no distinction is made between the judgments of 
courts of Native States and other foreign judgments, nor in 
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Sec. 13, where all foreign judgments are placed upon 
a footing of equality in bar of an action. As to the second 
ground, tlie argunaent from the Contract Act is of little force. 
The obligation which arises from the fact that the judgment 
of a court of competent jurisdiction whether domestic or 
foreign has adjudicated that a certain sum is due from one 
party to another is certainly not an obligation ex contractu. 
The obligation appears to arise from the duty of obeying the 
command of the Sovereign power issued by the court in 
exercise of the authority delegated to it by that power. ^Jor 
do 1 think that the relation existing between a judgment- 
creditor and a judgment-debtor can be said to be a relation 
resembling those created l>y contract, within the meaning of 
the Act. It is true that in the English courts until recently, 
though apparently not since the .Judicature Act ctimc into 
force, the form of action in suing upon a judgment adjudicat- 
ing money to be due was an action in asmwpsit, as for a debt. 
This was in truth a fiction of the English law. The same form 
applied to an action by an informer for a penalty under a Sta- 
tute, and having regard to the source of the ol)ligatioii in either 
case, there is a close analogy between the two actions, and they 
are in fact classed together by Blackstone.''’’ . . . . As to 

the third ground, I am unable to agree with the Commissiouer 
that the rule of justice, equity, and good conscience requires that 
if actions he held maintainahle on foreign judgments, the judg- 
ments of courts of Native .States slnmld be treated as an excep- 
tion ; or, in other words, it should he a valid defence that the 
judgnieiit was pronounced by the court of a Native State. To 
affirm this proposition would involve the affirmation that no 
judgment pronounced by a court of a Native State, although 
of competent jurisdiction, is worthy of recognition itt our courts 
when set np by a plaintiff as the basis of an action. I cannot 
reconcile this with the enactment by the Legislature of Sec. l.‘l 
of the Code, which places all foreign judgments upon a footing 
of perfect equality when set up by a defendant in bar of an 
action. I apprehend that in every action upon a foreign judg- 
ment in this Province, every defence is admissible which justice, 
equity and good conscience require to be admitted. As u 
general guide to the rule required by justice, equity and good 
conscience, I have no hesitation in holding that the court is 
iustiffed in resorting to the Engli.sh law, as well as the law of 
other countries, for priiicijdcs on which to frurne its own rules 

lilauk. Cumin. 111. 
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for particular predicaments. In so doing, this court has the 
example of the Indian Legislature in legislating, and of the 
High Courts of Calcutta and Madras in dealing with this very 
subject. This court must also, I think, be guided by the 
principles on whitdi tlie Indian Legislature has acted in deal- 
ing with the cognate question of the exception admissible to 
tlie judgment of a foreign court of competent jurisdiction, 
when set up in our courts as a |)lea in bar. Thus, I think, 
it may be deduced from Sec. 14 of th(? Code, that any excep- 
tion which may he set up under Sec, 14 to a foreign judgment 
when plc.ided in bar may be set up as a defence to a suit on a 
judgment of a foreign court of competent jurisdiction. The 
defence admissible certainly canntU be held to be only co- 
extensive with the exceptions enumerated in Sec. 14. For 
other defences may be found which according to the broad rule 
of equity, justice and good conscience onglit to he recognized 
as valid. At the same time the adoption of the rule in Sec. 14 
of the Code as indicating defences which should be admitted 


almost necessarily involves tliis, that any matter wliich the express 
terms of these rules render by necessary irn|)lication inadmis- 
sible as a ground of exception, must also be regarded as inad- 
missible as a ground of defence. For instance, an exception 
based on tlie allegation that the judgment proceeded on a 
mistake of the foreign court as to its ow'n law, (whether or 
not such mistake be apparent on tlie face of the proceedings) 
appears to be an exception excluded by the terms of clause (6) 
of Sec. 14, and inadmissible as an excejition (unless it also 


falls under one of the other clauses), and, therefore, presum- 
ably inadmissible as a defence. It is furtlier a material fact 
that in dealing with foreign judgments when set up by 
a defendant in bar to an actif)n, the Legislature has put all 
foreign judgments on a footing ot equality, avoiding any 
invidious distinction as to the judgments of courts of Native 


States. It is difficult as I have said to reconcile this enactment 


with the proposition under notice which involves the affirmation 
that no judgment of such a Court, even if it be of competent 
jurisdiction, is worthy of recognition when set up by a plaintiff 
as the basis of an action.’^ The learned Judge added that in 
no Court either of law or equity in Englatid, as I understand, 
could a defendant succeed by a bare plea in an action upon a 
foreign judgment that it was the judgment of a Court of a 
barbarous or uurivilized State. He would have to advance 
some more specific ami definite ground than this for avoiding 
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the judgment.” In France the idea of making any general 
distiricliun between tlie recognition of the judgments of the 
civilized and the uncivilized nations has been condemned as 
impolitic. Comment en effct clnsscr les peuples en nations 
cioilist'es dont les jugements peuvent etre noceptcs, et nations 
non-cioilisces dont les jugcments doioent ctre repoussi'sf 
Zi'operation prasenteraif autant de difficultcs que de danger 
et d'inconvenance.^^ 


Foreign judgment can- 
not be res jicdicata 
nuless it were so iu 
the country in wliich 
it was passed. 


IS a direct result of the manner in which the 
rule of res judicata in regard to foreign 
judgments has been enacted in this 
country, that sucli a judgment will not 
bo res judicata here unless it would be 
such if it were passed in this country. 
Uesides, a foreign judgment to receive 
eifcct in any country must have been final and conclusive in tbc 
country in whicli it was jrassed.^" In Frnyes v. Wormsp^ in 
whicli the deCeiidant pleaded the judgment of a Court in Cali- 
fornia as res judicata, Erie, C.J., in tlie course of the argument 
referred to the circumstance that it did not “appear that by 
the l.iw there administered the decision was final. If the Court 
passing a judgment or taking cognizance of it on appeal sus- 
pends its e.\ecution, an action on it in the English Courts will 
be stayed until the sus|K;nsion is removed. It has sometimes 
been held that the pendency of an appeal may afford ground 
for the ecpiitable interposition of the Court to prevent the 
possible abuse of its process, and on proper terms to stay exe- 
cution iu the action, but it cannot be a bar to the action 
itself.*® Mr. Westlake observes, however, that when a judg- 
ment is of no force in its own country pending the appeal, it 
would .seem that it ought on principle to receive no force 
here j"® and he cites Patrick v. Shedden"' in support of the view 
that no action would lie on a foreign judgment that “ could be 
executed in its own country, pending the ap[)(;al, only subject 
to security being given for repayment in case of reversal.” 


1’his appears to have been considered as the estab- 
lished doctrine in the United States also in Faber v. Hovey,'^'^ 
in which it was held by the Mtissachusetts Supreme Court that 
“ if by the law of the State where judgment is obtained appeal 
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does not stay proceedings on judgment in that State, pendency 
of such appeal is no bar to action on judgment.” Similarly, Mr. 
Wells says'; “ It is a settled principle that the judgment of a 
Court cannot have elsewhere any other or greater force or effect 
than it has in the State wherein rendered, so that where a 
Statute provides that all contracts which are joint only by the 
Common law shall be considered as joint and several, and there 
under a judgment is recovered against one of several joint obli- 
gors, that judgment does not discharge the original obligation 
as to the co-debtors not sued, and theref'oie they cannot avail 
themselves of it when afterwards ued on it in another State.®’” 


This principle is of quite a general application and 
recognised in almost every country in Europe. Screaking 
of the French Law, M. Moreau says : “ Qu’on ne pent 


di'clorer execufoire nn ju^ement confre lc(juel nn recours ms- 
pensif d'e.rccnfion pent encore itre formi', it moins cependant 
nue In legislation da pays ou a I'.tc rendu le juyement ne 
danne effet nu.v jugements memo non definitifs. Mnis en ce 
ens I' exequatur ne doit itre donne (jii'aoec reserve des droits 
qui peuvent encore etre e.ierci's decant les trUmnnux etrangers 
par le defendeur condamru\"' Similarly, . Vi. Constant says: 
Un tribunal 7ie peat done accorder I’ esequaiur h uu jugement 
etrangcr que si la decision ctranucre est elle-mcmc exevatoire 
dans le pays dont elle emane, nn moment on I’on en reclame 
I’exdcution dans un autre pnysS"' In Germany also it i 
necessary *'• que cette decision est passee enforce de chos 
jugee dans le pays oil elle a ete r endue, c' est-h-dive qu'‘ 
ne pent plus etre. nttnquee, dans une instance 7\'guliere, au 
moyen d'un recours quelconqueJ'^ In Belgium that rule has 
been expressly enacted in the Civil Procedure Code.®® 


IS 

se 
elle 


222. The Indian Legislature in recr)gni3ing foreign judg- 
ments as res judicata did not adopt the 
view of the English Courts as to their 

Ss in British India, absolute couclusiveness, and qnalihed the 

general rule enacted in Sec. 13 hy a 
number of limitations embodied in the next Section/’*^ There 
being no express provision as to when a suit may be brought 
on a foreign judgment, there is no enactment also as to the 
circumstances in which such a judgment may or may not be 
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coripidered conclusive, when it forms the ground of a suit. It 
has been held, however, that ** whatever objections are declared 
by the Legislature to be admissible against a foreign judgment 
produced by a defendant in bar loan action, are equally adinissi. 
blc against a foreign judgment produced liy a plaintiff either 
to found or to support an action.*’ “When the Legislature 
has solemnly declarc<l,” said l^lowden, J., in Bihrama Siuqh v. 
Bir Singh,^^^ “ that as l^etvveen plaintilf and defendant a 
foreign judgment relied upon by the defendant shall be de- 
prived of its efficacy as an adjudication, if it has certain speci- 
fied defects, I think the Indian Courts are bound to follow 
this example and hold that the sante defects shall deprive a 
foreign judgment of ellicacy when relied u|K)n hy the plaintilf, 
with the consequence that no defect can l)e held to vitiate a 
foreign judgment, when relied u])oii by the plaintilf, which, 
according to the same Legislative enactment, could not vitiate 
such a judgment when relied upon hy the defendant. Upon 
this view it is not com))etent to our Courts to examine any 
foreign judgment, vvhetluir of the Court of a Native State or 
any otlier State, in order to determine whether the judgment 
is erroneous upon the merits, unless it appear on the lace of the 
proceedings to be founded upon an incorrect view of lnt(*rnatiuiial 
Law, or some law in force in British India, But our Courts 
may determine whether a judgment redied mi by a plaintiff 
and pronounced ujH)n the merits w*is pronounced by a Court 
of competent jurisdiction, whether it is, in tlicir opinion, con- 
trary to natural justice, and whether it was obtained by Iraiid.** 
The exact character of these limitations, subj(‘ct to which 
foreign judgimmts are to receive effect here, has not often come 
for decision liefore the Courts in Briti.di India, but valuable 
help may be had in the (htermiuation thereof IVorn the earlier 
cases ill England in which similar limitations w'ere recognized 
in giving effect to foreign judgments as grounds of action. 

223. in 1888 the Indian Legislature, in all probability 

with reference to the arguments urged 
by the Bombay High Court for distin- 
guishing the judgments of the Courts of 
Native States from those of other Foreign 
Couits, enactcil,^' that “where a suit is 
instituted in British India on the judgment of any Foreign 
Court in Asia or Africa except a Court ol llecord established hy 


Provision for cn(|niry 
into the merits ot jud- 
gments of foreign 
Courts in Asia and 
Africa, 
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Letters Patent of Her Majesty or any predecessor of Her Majesty, 
or a Supreme Consular Court established by an order of Her 
Majesty in Council, the Court in which the suit is iu'^titutcd 
shall not be precluded from inquiry into tlie merits of the 
case in which tlie judgment was passed.” The effect of this 
amendment is to allow “ the merits of a case to be enquired 
into our Courts, even when they have been fully enquired into 
by the Foreign Court/® Apparently this is virtually destroying 
the eflFect of a foreign judgment not only as a ground of action 
but also as a res judicata ; and a refusal to give recognition to 
the judgments not only of the Courts of Native States but also 
of those in the French and Portuguese territories in India, and 
even of the English Lower courts in the Colonies and Depend- 
encies of the British Empire in Asia and Africa. Mr. Justice 
Story observed^® that “the rule tliat the judgment is to he 
primdfacie evidence for the plaintiff, would be a mere delusion, 
if the defendant might still question it by opening all or any 
of the original merits on his side; for under sucli circuiiistiinces, 
it would be cquivalout to granting a new trial.” Tliis obser- 
vation has been adopted by Mr. Herman, and other writers. 
The Madras High Court took, however, an opposite view of 
the effect of the amendment in Fazal S/iau Khan v. Qafar 
Khan\^^ in which Sir Arthur Collins, C.J,, and Sl)epliard, J., 
said: ‘‘ We are clearly of opinion that it was not intended liy 
the Legislature wlieu amending Section 1 4 of the Code that parties 
loan action on a foreign judgment should have the right to have 
the case re-heard. All that the section savs is tliatthe Judge is 
not to be precluded from inquiry into the merits. In the present 
case be has so inquired having had before him ample materials 
in the judgment of the Bastar Court and the evidence then 
taken, and lie then found that the judoment was well founded.” 

224. Considering the limited extent to which tlie force of 

res judicata has now been left in this 

A foreign judgment to country to foreign judgments, a close 
be a oar must be on . r a 1 r ’. a* •x j 

the merits. examination ot the limitations piescrilied 

by Sec. 14 is not necessary, and only a 
few general observations will he made in regard to them. 
The first limitation provided for is that a foreign judgment to 
operate as a re^ judicata should be on the merits. A judgment 
of dismissal of a suit on account of bar hv law of limitation 

not be on tlie merits, and therefore not binding in any 
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country other than that in which it was pronounced, though it 
might be considered to be on the merits if it proceeded on a 
statule of* prescription or on a statute which not only barred the 
remedy but extinguished the ripht itsedf.^^ In fact, if the law 
of the foreiirn country only barred the remedy, tlie only issue 
decided in that country in such a case would be as to whether 
the suit was barred there, and a judgment on that point could 
have no bearing in determining even \Nhether a suit on the 
same cause of action would not he barred in any other country, 
whether the rules of limitation applicable to that class of suits 
might he different. 


In The Delta^^ Sir Robert Phillimore appears to have held 
tliat a judgment by default is on a matter of form and not cm the 
merits; and therefore not entitled to recognition. It ajipears 
that in that case there had been an enc^niry into the merits. 
Mr. Pigott says* Tliis principles is al^o to l)o ft)und in many 
foreign decisions/^ but that it ^‘should certainly be strictly 
limited to judgments coming from countries in which a 
judgment by default is a matter of form only, the law there 
not requiring an examination into the merits.’'*^ In British 
India an ex parte judgment is preceded by an enquiry 
into the merits and therefore can never ho a matter of 


form only. In Ililcravia Siagh v. Bir the judg- 

ment sued U[)()n had been passed on an cx parte enrjuiry, 
and the Puiijah Chief Court held that it could not he 
examined to determine whether it was erroneous on the 


merits. The decision of the Chief Court in Jones v. Zaliru 
is not against that view, as it pioceedcd on tlie^ ground 
that the judgment discus.se(l “none of the merits of the 
case as regards defendants 1 and 2, and more inquiry should 
have been made, notwithstanding the non-appearance of defen- 
dants 1 and 2.^* Mr. Frizclle, in delivering the judgment of 
the Court, said; “ Had defendants appeared and pleaded in the 
Nahan Court, plaintiff no doubt would have been prepared 
with further evidence, but their not having done ho, does not 
make the judgment one on the merits, and the only remedy I 
can see is that plaintiff should now be allowed to prove his 
case on the merits, and tliat there should be a full inquiry 
and a decision on the merits as if the suit had been originally 
brought in the Umballa Courts/’ ^I he learned Judge expressly 
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Forciftfii judgment to be 
ft bur in British India 
must not disclose 
on its face a inis* 
take of [nternatioual 
or Indian Law. 


admitted* however, that to bar an enquiry into the merits, 
the judgment should be one on the full merits, and in an ex 
parte case as far as they can be ascertained ex parted* 

2*25. As to the appearance on the face of the proceedings 

of a mistake of International Law or of the 
law of British India, an apparent error, 
as distinct from a provable error, in a 
foreign judgment has often been held to 
avoid it in the courts of a foreign country. 
In Reitners v, Druce^^'“ Lord Roniilly, 
M. R., expressly sahl that “a foreign judgment sought to be 
enforced in England was impeachable for error apparent on 
the face of it, and explained that, by apparent error, he 
meant such error as shows upon the face of the judgment 
itself, as without any extrinsic evidence, shows that the Judge 
had come to an erroneous conclusion, either of law or of fact.” 
Sir Rol)ert IMnllimore in delivering the judgment of the Privy 
Council in Messina v. Petrococliino,^^ incidentally observed 
that “ a foreign judgment of a competent court may indeed be 
impeached, if it carries on the face of it a manifest error.” In 
Himpsoa v. Wood, V. C,, expressed a similar opinion. 

Blackburn, J., luwever in Godard v. condemned the 

iHstinctiou, observing that ‘‘in no case that we know of, is it 
ever said that a defence shall he admitted if it is easily proved, 
and rejected if it would give the court much trouble to investi- 
gate it. Yet on wliat other principle can we admit as a defence 
that there is a mistake of English hiw apparent on the face of 
the proceedings, and reject a defence that there is a mistake of 
Spanish or even Scotch law apparent in the proceedings, cr that 
there was a mistake of English Law not apparent on the pro- 
ceedings, but whicli the defendant avers be can show did exist. 
The distinction h«8, however, been retained in India. Sec. 14 
recognizes an apparent error as a sufficient plea against a foreign 
judgment, but only if the mistake is as to International law 
or the law of British India. Thus even an apparent mistake 
in regard to facts or as to the law of the country in which the 
judgment may have been pronounced, or of any other country 
will not be a good plea against a foreign judgment. 

In regard to mistakes of facts or of the law of any 
country other than that of England, the view of the English 
Courts apirears to be the same. ' , Thus in Bank of Austra- 
latia V. iVffls,'’® the defendant id a suit brought to enforce a 
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Colonial judgment advanced certain pleas denying the pro* 
raises upon which the original action was brought, and 
alleging that they were obtained by plaintiff’s fraud. Lord 
Campbell, C. J., said: “The pi eas demurred to must now 
be taken to have been in due manner decided against the 
defendant. ... It seems contrary to principle and 
expediency for the same questions to bo again submitted to a 
jury in this country.” And since that decision, Cockbnrn, 
C. J., in Munroe. v. Pilkington,^'' said : “ we are bound to hold 
that a judgment of a foreign court having jurisdiction over the 
subject-matter cannot be questioned on tlie ground that the 
foreign court had come on the evidence to an erroneous con- 
clusion as to the facts.” So also in the United States, in 
Harrison v. Lowrkf'" a suit was brought on a judgment 
recovered in the English Court of Queen’s Bench ; and 
the New York Superior Court said — “ The court in which 
the trial was had and judgment entered having acquired 
jurisdiction of the person of the derendaiit, its adjudication 
upon the issues formed by the pleadings is conclusive in an 
action upon the judgment in the courts of this country, and 
the defendant is precluded from im|uiring into, (|Uestioning, 
or defending upon the merits.” And in Kouilzla/ v. Mei/er,"'^ 
it was held that “an indemnitor is bound by the judgment in 


a suit against the person to whom he is lialde, in respect to the 
subject-matter of the guaranty, if In; had notice of the action, 
and that a judgment rendered in Germany lias the .same effect 
in this respect as one pronounced by our own courts.” 


As to a mistake of the courts of the lex fori there is a 

f eneral presurnptiem in favor of their correctness as to that law. 

'arke, B., in Alivon v. Ftirnival,'^’ said that “the foreign 
judgment is prima facie evidence of the law therein laid down.” 
Hayes, J., in Dent v. Smith'" observed that “ the decision is 
about the best evidence you can have of the law of the country.” 
In Messina v. Pelrocochinof- Sir R. I’hilliinore in delivering 
the judgment of the Privy Council, said : “It must be pre- 
sumed that the Greek Court rightly inter[)reted and applied 
the Greek law.” It is generally considered that “ a foreign 
judgment, when it is brought into the English Courts 
to be enforced or recognized, is not examinal>le on the ground' of 
a mistake in the interpretation and application of its own 
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law.'** This presumption in fhvor of correctness in re<{arcl to the 
law of tlie country in which the judgment is rendered has some- 
times been held to be capable of rebuttal. Thus in Becquet v. 
MacOirt.hy^^'’ Lord Tentenlen said — " We ought to see very 
plainly that that (French) Court has decided against tlie French 
Law, liefore we say that their judgment is erroneous upon such 
ground,” implying that if it clearly appeared, the Court would 
not uive effect to the judgment. In Ctutriqve v. Jmrie^^^ 
Blackburn, J., in delivering the opinion of the majority of the 
•Imlgcs, said that “ we must (at least till the contrary is clearly 
proved), give credit to a foreign tribunal for knowing its own 
law, and acting within the jurisdiction conferred on it by that 
law.” In Meyer v. a judgment of a French Court 

was allowed to be impeached in England as both the parties 
admitted that the Foreign Court had wrongly construed its own 
law, Archibald, J., having, in delivering the judgment of the 
court, said “ the (French) Court expressly professes to proceed 
on the ground of French Law ; and, although the presumption 
would be that the Court in delivering judgment would be taken 
to know its own law, still it clearly appears that that law 
was not followed, and wo arc precluded by the findings in the 
case from holding that the court has rightly declared it. The 
contrary, to use the words of Blackhurn, J., clearly appears, and 
either from inadvertence or some other reason, the foreign 
ttihunul has gone manifestly wrong.” It does not profess to 
ileclui'c what is the law of Austria. If it had, though equally 
wrong, we might have been larund by Castriqae v. Imrie to 
have given effect to it.” Mr. Figott says : “ The defence 
that the foreign Court has made a mistake as to the law of some 
third country ineidentdlv involved cannot be raised, the same 
principles applying to this as to the preceding cases.”®^ 


226 . In fact, in England even the plea recognized by 

, the Indian Legislature as to apparent 

^ oT “llneT'JtS^or International law or 

English law ilo not English law is not allowed at present, 
affect the binding In England the present law on the entire 
force of foreign judg- qnestion was laid down in Oodard v. 
meiits in iig an . (Jray,'"^ by Blackburn, J., who said 
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that the decisions “ seem to leave it no longer open to 
contendi unless in a court of error, that a foreign judgment 
can be impeached on the ground that it was erroneous on 
the merits; or to set up as a defence to an action on it, that 
the tribunal mistook the facts or the law.” Thus Mr. Foote 


in his work on Private International Law, says: ‘‘It has 
been stated tliat a foreign judgment will he reviewed here, if 
based upon an erroneous interpretation either of Private In- 
ternational Law or of English Law, hut the later decisions 
clearly show that this is a misapprehension. There can be no 
difference, in the words of Blackburn, .1., between a mistake 
made l»y a foreign court as to English law, and any other 
mistake, unless it is to he said that a defence which is easily 


proved is to he admitted, hut that one which would give the 
court much trouble to investigate is to he rejected ; and 
accordingly no foreign judgment can be impeached by show- 
ing that it was wrongly arrived at.' .... It may be 
assumed, from the enunciation of law by Blackburn, J., that 
the judgment of a court, if final, is examinable for no error or 
mistake, except a mistake by which it gave itself jurisdiction, 
although by the principles of Private International Law, if 
would have had none. The earlier dicta to the effect that a 
foreign judgment will Ite reviewed for any error in Private 
International I.aw, or tor any violation of natural justice, 
would seem, upon examination itf the authorities, strictly 

applicable only to this point.” ' 

‘.27. The term natural justice has been sometimes used 

„ . . , . . 1 and understood in a very comprehensive 

Foreign judgment to be J . i . 

binding must not, be and vague MMise. It has lieen put for- 

coptriirv to natiirRl WH,r(i HS rt FGSSOn foT tcG VHlldlfy ot 

justice.* defence ; Sir G. Mellish, L. J., 

having, for instance, ohscrvetl in Ochsenbein v. 

Her; that “It was held that a foreign judgment could be 
impeached at law as contrary to the princinles of natura 
justice, as, for instance, on the ground of the defendant 

l.aving had no notice of the foreign action, or not having 

been summoned, or of want of jurisdiction, or that the 
judgment was fraudulently obtained.’ It might seem even 
to allow of an investigation into the moral rightness o( the 
decree, fhat the judgment or the proc. edings of tiie Foremn 
Court “ were contrary to the principles of natural justice is a 


I F. 51 

74 



596 JUDGMENT MUST NOT BE CONTRABY TO NATURAL JUSTICE. [S. 227. 


sweeping accusation which was formerly much resorted to as a 
defence, and is even now to be met with sometimes. Lord 
Ellenborough said there might be such glaring injustice 
on the face of a foreign judgment, or it might have a vice 
rendering it so ludicrous that it could not raise an assumpsit, 
and if submitted to the courts of this country could not be 
enforced.” These remarks were quoted with approval by 
Plowden, J., in Bikrama Singh v. Bir Singh. In Sheehy v. 
The Prof. Life Assurance Co.,'' Baron Watson said: 
“ We cannot enquire into the proceedings of another court, 
except so far as we can see that they are contrary to natural 
justice. No doubt there is a presumption against a judgment 
being contrary to natural justice. A plea of contrariety to 
natural justice must allege specifically the facts showing the 
contrariety.” In Henderson v. Henderson,^ Lord Denman, 
C. J., said, that injustice has been done “ is never to be 
presumed ; but the contrary principle holds, unless we see in 
the clearest light that the foreign law, or at least some part of the 
proceedings ofthe foreign court, are repugnant to natural justice.” 
But in certain circumstances, the inference in regard to a judg- 
ment being against natural justice is unavoidable. There is a 
reluctance sometimes expressed to give effect to a foreign judg- 
ment pronounced on summary procedure, without the enquiry 
directed by ordinary law. Thus in Anderson v. Haddon,^’ 
the suit was brouglit by the liquidators of a Scotch Bank to 
recover the amount of a call upon its shares of stock, imposed 
by a decree of the Court of Session of Scotland, which was 
authorized to pass such a decree on production by the liquidators 
of such a company of a list, certified by them, of the names 
of the contributories liable.” The Supreme Court held tlie suit 
untenable, oltserving that ” inasmuch as the mode provided by 
the Act of Great Britain of ascertaining the liability of the de- 
fendant is summary, in derogation of the Common law, and in the 
nature of bankruptcy proceedings, it has no extra-territorial 
force, either by virtue of its own inherent elements or any pro- 
vision contained in the Act itself creating a personal responsi- 
bility which could be enforced in the manner adopted in this 
action.” On principle, however, a foreign judgment can be 
refused effect only, when the procedure, as in that case, is so 
summary, as to render the judgment obtained thereon repug- 
nant to natural justice. 

M 1. J. C. P. 301. lie Ad. A El. ms. I < 33 Hun. 436. 
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Similarly, a foreign judgment has been often held to 
be contrary to natural justice when it was pronounced by 
a court composed of persons having inforest in the judgment 
and its results.' Thus iu Price v. Dewhurst^'^ Shadwell, 
V.O., said, “wherever it is manifest that justice has been 
disregarded, and that the pa’ties are merely making use of 
legal proceedings as a matter of form, for the purpose of doing 
that which is contrary to all notions of justice, ns., of deciding 
for themselves, and in their own favor, the court is bound to 
treat their decisions as a matter of no value and no substance.” 

As another illustration of a judgment being contrary to 
natural justice, reference may be made to the case of Sinijmin v. 
Fogo,^ in which Wood, V.C., treated as void a decision of the 
court at New Orleans, which refused to recognize the plaintiff’s 
right in a ship which he had validly .acrinired, and which would 
have been admitted in any other country ; it being a general 
principle that the transfer of personal property must he regulated 
try tlie law of the owner’s domicile, and if valid by that law 
ought to he so regarded by the courts of every other country 
where it is brought into ouestion. The law of Louisiana, h«»w- 
ever, as to the necessity or delivery to complete the sale of goods 
involves no such inherent injustice as absolutely to disentitle it 
to regard when brought into question jn other countries. In 
Liverpool Marine Credit Go. v. Hunter,'° it was contended that 
the law of Louisiana, which refused to recognize transfers of pro- 
perty in chattels without delivery of possession, was so contrary 
to natural justice, that it was entitled to no respect in the English 
courts, but the contention was overruled, and with reference to 
the decision in Simpson v. Fo(^o, Lord Chelmsford said, “ it is 
the application of the law to foreigners, and the refusal to recog- 
nize their title to chattels — a title which is valid and complete in 
their own country — unless the property is accompanied with pos- 
session, which renders, not the law itself, hut the decision of the 
courts of Louisiana upon it open to the reproach of injustice.” 

228. Tlie scope of the term natural justice has practically 

been restricted to modi narrower limits. 
Term natural justice re- Thus Mr. Foote, after observing “ that 
fers generally to mat- gp^or in law, whether domestic, foreign or 

inteniatiomil, is not in itself a ground on 
which a judgment can be reviewed in a foreign court, unless 
such error involve an assumption of jurisdiction in violation of 
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ordinary international principles, or the court pronouncing 
the judgment, has proceeded without due notice against 
a party who is neither bound nor has consented to accept 
any substitute for notice in fact which the court may have 
deemed sufficient,” says “ so far as these requirements 
are based upon natural justice, the dicta that a foreign 
judgment contrary to natural justice cannot be recognized 
may be supported, but there seems no ground for extend- 
ing them further.” In Cowan v. Braidwoody^- the defend- 
ant being sued on a judgment of a court in Scotland in his 
plea as to the judgment being contrary to natural justice, only 
alleged that the proceedings in v\hich that judgment was passed 
had not been notified to liini “ according to the course and 
practice of the court ’’and that he did not know of them so that 
he might “by himself, bis proctor, attorney, or other agent by 
him appointed and instructed in that behalf, appear or plead, 
or in any way defend himself in the said action.” The plea 
was rejected, however, as not disclosing a sufficient defence; as 
it might mean that he bad no such notice, as he ought in 
strictness to have had, and was very far from alleging 
that he had not notice of the proceedings, and left it open 
that he might have had notice, so as to enable him to apply 
to the court. Bosanquet, J., said — “The plea does not allege 
that the defendant was not born or domiciled in Scotland^ or 
that he had not property there; nor does it negative any ol 
those circumstances which were adverted to in Douylas v. 
Forresty as being necessary to give validity to the decree. 
Neither does it state that he had no notice of the proceedings. 
The words used seem rather to lead to the inference, that he 
had notice, but not in the regular way. The plea goes on to 
allege, that be did not know of the proceedings, so that he 
might appear and defend himself in person, or by attorney or 
agent. But this is a very qualified allegation. If the defen- 
dant meant to deny that he knew of the proceedings, he should 
have averred that fact in a different manner. It therefore seems 
to me, that the plea is deficient, and that the defendant is not 
w’arranted in the conclusion which he draws, that the decree 
is contrary to natural justice.** And Maule, J., said — “The 
courts at Westminster, in sustaining decrees of foreign courts 
against absent persons, have decided, that, in their judgment, 
a decree may not be contrary to natural justice, altliough made 
against a party who is absent, for absence alone i^ not sufficient 
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to invalidate the proceedings.” In Crawley v. haacs Baron 
Bramwell said : ‘‘ It is clearly contrary to natural justice in 

one sense, that a judgment sliould be enforceable when there 
was no cause of action, and yet it is cleur that that is no de- 
fence to an action on the judgment. Does not that show that 
the term is used with respect to a foreign judgment in reference 
to the conduct or mode of procedure of the foreign court, 
rather than the merits of tlie particular case. . . . If the 
proceedings be in accordance with the practice! of the foreign 
court, but that practice is not in accordance with natural jus- 
tice, this court will not allow itself to he concluded Ity ihein, 
hut, on the other hand, if the procedure l)e in accordance with 


the natural justice the foreign court itself will interfere to pre- 
vent the plaintiff taking adv<intage of the judgment improperly 
obtained.” The plea of contrariety to natural justice is thns, 
” really narrowed to the question of assumption of juris- 
diction over absent defendants, and its consequence ‘ service 
out of the jurisdiction.’ ” 

Even in regard to these matters, the laws of different States 
are not the same. “ And although the nietliod of conducting the 
trial, the rules of evidence applied, or other details of practice, 
may differ from those to which we have been accustomed in our 
own courts, we ninst not be too lia-iy in assntning that therefore 
the result is contrary to natural justice.’' “The method- of irives. 
tigation in different countries,” it was said in Hilton v. (luyott,"' 
“ are adjusted to the conceptions of expediency arid,' propriety 
that prevail in each, and it would be mere In'gotry to assert that, 
upon the whole, the truth of di<pnted facts is not as well as- 
certained in France or Holland ir Germany as it is in England 
or the United States. Our law of evidence is largely a series 
of negations, sedulously framed, to exclude from consideration 
all indicia of the truth which do not fall within the class of 


those it regards as competent and safe, while in continental 
countries a larger latitude of investigation is indulged. In 
matters of evidence and procedure, to say nothing about the 
weightier matters of law, the wisdom of yesterday is the folly 
of to-day } and it is doubtful whether our present methods do 
not differ as greatly from those of the recent period, when 
parties were not permitted to testify, as they do from the 

methods of continental countries. Who can say with reason 
that our system of investigation is more infallible than that 
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of Prance, or that a Prenah citizen, sued here, could not 
as justly complain of our rules of evidence, or of a bill of 
discovery which compels him to exhibit his case in advance 
to his adversary, as one of our citizens sued in a French 
court could of the methods of procedure there.” However 
as Wood, V.C., in Simpson v. Fogo'’’ said : “ If you find a 

course of procedure there which is not recognized by any 
other country in the civilized world, our own citizens must be 
protected from the loss of their property which would be in- 
flicted by decisions so arrived at.” In Fletcher v. Rogers'^ an 
assumption of jurisdiction over persons by seizure of their pro- 
perty within the country, even though at variance with the 
laws of most of the States, was held to be not contrary to 
natural justice. 


Decision pnssed with- 
out reasonable notice 
to the persons con- 
oerned is contrary to 
natural justice. 


229. Mr. Freeman says, “ It would probably be impos- 
sible to furniulate a definition of natural 
justice which all courts would accept as 
correct. All the courts in this country 
would, however, doubtless agree that it is 
contrary to natural justice to condemn a 
party, or to decide any issue in which he 
is interested, without giving him some notice of the proceeding 
against him and some opportunity of presenting his cause of 
action or defence to the consideration of the court, or even after 
notice, to require him to appear before the courts of a foreign 
nation to which he owes no allegiance and of which he is not a 
resident, either temporary or permanent, unless for the purpose 
of asserting his claim t© property situate within the territorial 
limits of such nation. 


This is a requirement for the enforcing of a foreign judg- 
ineiit of a very general character. The French Jurists lay down 
expressly that the court asked to grant an exequatur for the 
execution of a foreign judgment ought to see si les droits de 
In defence out ete respect's, e'est-a-dire si le defendeur a ^tc 
regulihrement assigne «« mis en demeure de faire valoir 
ses moyens et exceptions.-’^' The Belgic Civil Procedure Code 
provides that the court asked for an exequatur shall before 
its grant examine, si les droits de la defence ont etc res- 
pecifs." The Italian Civil Procedure Code similarly pro- 
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vides that the court shall see ^•secitate regolarmente le 
parti,'' and “ »e la parti siano state legaUneate rappresentais 
0 legalmente contumaci." Personal servicei however, is 
not necessary. In Becquet v, MacGarthy,''^ a sutnmous lor 
the defendant had in his absence been served on the procura- 
tor-general in accordance with the law of the country in 
which the foreign judgment pleaded had been rendered. It 
was contended that the law did not provide any means where- 
by the procurator-general might hold communication or receive 
directions from an absent person, hut Lord Tenterden. C. J., 
in delivering the Judgment of the Court said : “ We cannot 
take upon ourselves to say that the taw is so contrary to 
natural justice as to render the judgment void in a case 
where the process was so served.” 

And actual notice to a defendant, even if irregular, and 
therefore not sufficient to confer jurisdiction, is sufficient, if 
given in time, to avoid the objection of contrariety to natural 
jiistice."''^ (n the case last cited, effect of a service of notice in 
an illegal manner was discussed at length, and Plowden, J., said : 
“A judgment pronounced without any notice of the proceedings 
to the defendant may undoubtedly be regarded as obtained by 
procedure opposed to natural justice, and therefore as a judg- 
ment contrary to natural justice. The defendant having had 
actual notice of the suit in the foreign court, and being, as 1 
find, subject to the jurisdiction of the court, it is not open to him 
to object to the proceedings on the ground that the notice was 
not a legal notice. The contention for the defendant on this 
plea is that though the defendant had notice of the institution 
of the suit previous to its decision, the notice was not duly 
served according to the law of procedure which governed the 
court, and was not served in sufficient time to etiable him to 
defend the suit. There is no allegation that the defendant was 
willing to defend the suit, and there is reason to infer that he had 
no such intention. The question of the regularity of the 
procedure in serving the process is a point which 1 apprehend 
the defendant is not entitled to open in this court. In Cas- 
trique v. Imrie, Lord Colonsay said ‘ It appears to me that 
we cannot enter into an inquiry as to whether the French 
court proceeded correctly either as to their own course of pro- 
cedure or their own law.’ The case of Cowan versus Braid- 
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wood‘d seems to be directly in point, where the absence of a 
defendant is technically correct, but is intentional. The prin- 
ciple as to defences on the ground of want of notice appears to 
be this : that the general jurisdiction is held not to attach* in the 
particular case unless the defendant has had an opportunity of 
defending the case. This involves notice of the institution of the 
suit, and, probably, notice of a reasonable time before judgment. 
At any rate when the defendant though non- 
resident is subject to the jurisdiction, and has actual notice 
from the court of the suit, so as to have an opportunity of 
defending it, it is no defence that the notice was not served in 
strict accordance with the rules of the foreign Court in that 
behalf. It may be a defence that, notwithstanding that the 
notice was formally served according to such law, the notice was 
illusory as affording no real opportunity of defending the action,-’^ 
an<l a fortiori if the notice was informally served, the same 
defence would be valid .... Defendant relies upon the 
case at Indian Law Reports, V Bombay 228 . In that case 
it was found that ‘ there was not de facto notice or what 
could be deemed equivalent to it,’ and the defendant was 
therefore not hound by an order of the court of Chancery in 
England made in his absence, and sought to be enforced against 
him in India. This dues not conflict with the view that a 
person who has actual notice of a suit, sufficient to give him an 
opportunity of defending it, may be bound by it, or support the 
contention that he is not bound by the judgment unless the 
notice is regularly served.”'” So also in Jones v, Zahru Malf'-' 
Frizelle, J., said : ‘‘ It is not stated for them (the defendants) 

ill appeal to this court that they did not receive notice, but if it 
hap])ened to turn out to be a fact that they received no notice 
and merely did not put in this plea, because they dispuied the 
jurisdiction of the Nahan court ah initio, this would necessitate 
the dismissal of the suit, not only as affecting tlie jurisdiction 
of the Nahan court - for no court has jurisdiction to decide a case 
against a person without allowing him the opportunity of a 
hearing— liutalso on the ground that to pronounce such a judg- 
ment would be contrary to the principles of natural justice.” 
in Bardwell v. GolHns, '" the Minnesota Supreme Court said ; 
" In proceedings in rent, as in admiralty, and the like, where the 
process of the court goes against the thing, which is in the 
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custody of the court, and is technically the defendant, and 
persons are not made parties to the suits, but come in rather as 
interveners, it is not essential to the jurisdiction that the 
persons having an interest in the thing to he affected by the 
judgment should have personal notice of the proceeding, or 
in fact any other notice than such as is implied in the seizure 
of the thing itself. I here are other proceedings in the nature 
of proceedings in rem, many of them not strictly judicial, and 
none of them proceedings according to the course of Common 
law, — such as the probate of wills, administration on the 
estates of deceased persons, the exercise of tlie right of emi- 
nent domain, the exercise of the power of taxation, — which 
affect property rights, but in which personal notice to persons 
interested in the subject or object of the proceedings has never 
been deemed necessary. Some form of substituted service of 
notice, as by publication, has always, from considerations of 
public policy or necessity, been deemed apf)ropriate to such 
proceedings, and hence, as to them, ‘due [uocess of law.’ 
But we think that, from the earliest period of English juris- 
prudence down to the present, as well as in the jurisprudence 
of the United States derived from that of England, it has 
always been considered a cardinal and fundamental principle 
that, in actions in personam jiroceeding according to the 
course of Common law, personal service (or its equivaleiit, us 
by leaving a copy at his usual place of abode) of the writ, 
|)rocess, or summons must Im made oii all defendants resident 
and to he found within the jurisdiction of the court. We do 
not mean that the term ‘ proceeding according to tlie course of 
the common law,’ as used in the books, in to be understood as 
meaning, necessarily and always, personal or actual service of 
process ; for although service by pjLiblicatiou is of modern 
origin, there has always been some mode by vvhicb jurisdiction 
has been obtained at common law by something amounting to 
or equivalent to constructive service, where the defendant could 
not be found and served personally. But what we do mean to 
assert is, that the right to resort to such constructive or sub- 
stituted service, in personal actions proceeding according to 
the course of the Common law, rests upon the necessities 
of the case, and has always been limited and restricted 
to cases where personal service could not be made because the 
defendant was a non-resident, or had absconded, or had con- 
cealed himself for the purpose of avoiding service. As showing 
what means were resorted to as amounting or equivalent to 
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constructive service, and how strictly it was limited to cases 
of necessity by both courts of Common law and Courts of 
Chancery, reference need only be bad to 8 Blackstone’s Com- 
mentaries, 283, 444. As a substitute for the means formerly 
resorted to in England in such cases, most of the American 
States have adopted service of the process or summons by pub- 
lication. But we have found no statute, except the one now 
under consideration, which has assumed to authorize such a 
mode of service, and have found no case where its validity has 
lieen sustained by the courts, except as to defendants who 
could not be found within tlie jurisdiction, either because of 
non-residence, or because they had absconded, or concealed 
themselves to avoid the service of process. We think this will 
be found true in every instance, from the earliest decisions on 
the subject down to the latest utterance of the Supreme Court 
of the United States in Arndt v. Grigps,^' in which that court 
took occasion to set at rest some misapprehensions as to the 
scope of their previous decision in Hart v. Sansom.^'^" 

230. Ill every attempt that has been made at a classifica- 

Foreign judgment to defences against the recognition 

be ret judicata must of foreign judgments, the fraud of the 
not have been obtained opposite party has always been put 

by fraud. forward j)roininently as a sufficient excuse 

for refusing this recognition. This has, in most cases, been 
taken as a truth, which it does not require any argument to 
support. So strict is the rule as to fraud, that it is allowed 
effect even as against the judgment of a court in a sister State 
in the United States. It has thus been held in a number of 
ca^^es there, that the defence of fraud in obtaining a judgment 
may be made by plea in a court of law, to au action upon such 
judgment from another State,’* though the question as to how 
far those cases were correctly decided does not require to be 
discussed in this Work. And the principle underlying the rule 
was well explained in Murray v. Murraify^^ in which the 
Oregon Supreme Court held that, a judgment of a sister 
State could be attacked collaterally for fraud by a party when 
offered in evidence in the courts of this State, for the reason 
that the party sought to be affected thereby has no opportunity 
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to attack it in our own courts by a direct proceeding;, and 
should not be required to go into a foreign State to do 

And the fraud in order to have this effect is made up of 
the same constituents as in an action of deceit# it being neces* 
sary, however, that there must be fraudulent allegations and 
representations designed and intended to mislead, with know- 
ledge of their falsity, and resulting in damaging deception. In 
Gastrique v. BehreiiS^^' it was held that a mere concealment of 
facts would not afford sufficient gionml to avoid a foreign 
judgment, and also tliat the fraud to be a good plea 
must not be anything tliat was Imfore the foreign court 
and virtually decided by it. In Cammell v, Sewell^^^ 

Martin, B., in delivering the judgment of the Exchequer 
Court, said that the fraud must lie that in procuring the 
judgment, such as collusion or the like, or fraud in 
the court itself, and that it could not be set up against a 
foreign judgment that the defence to the suit in which it was 
rendered, was fraudulent. The decision on appeal by the 
Exchequer Chamber was based on other grounds. In Crmoky 
V. IsaacSf^^^ the plea of the foreign judgment having been 
obtained on a false affidavit, was overruled on tlie ground that 
it was a proper ground of appeal from the judgment, but could 
not be taken cognizance o^ by tlui Englisli Court in which tlie 
judgment was sought to he enforced. The ^ame view has some- 
times been taken by the American (’ourts alsi?. Thus it was 

held in TehheMs v. that where the fact of fraud 

was involved in the issue, it would not l)e a sufficient 

ground for impeaching the judgnn‘nt. So also if the fraud 
ought to have been tried in the original action, it cannot 
be set up, even although it was unknown and undisco ver(*d 
at the time of the trial. In Hdton v. it was held 

that “ a fcueigii judgment in personam rendered in a court 
of a civilized country having jurisdiction of the subject-matter, 
in a cause Involving tlie consideration of# ordinary mercantile 
transactions between tlie jiarties, and in whicli the defendant 
appeared and took part in the proceedings, cannot be impeached 
when sued on here, although, at the trial, the defendant was denied 
the benefit of our rules of evidence and procedure, and although 
the judgment was based on fals(^ testimony and was erroneous.” 

On the other hand, it has sometimes been held in Enoland 
also, that a foreign judgment obtained by the fraud of a party 
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cannot be enforced in an action brought by him in an English 
Goi^rt, although the question whether the fraud had been per- 
petrated was investigated in tiie Foreign Court and decided in 
the negative. Thus in Ahouloff\. Oppenheimer^'^'^ fn, suit was 
brought on a foreign judgment) whereby defendant had been 
ordered to return certain goods to plaintiff or to pay her their 
value. The defendant replied that the judgment had been ob- 
tained by the plaintiff’s fraud in fraudulently ivpresenting to the 
Foreign Court that the goods were not in plaintifPs possession ; 
and it was held that the defence would be good, even although the 
question whether the fraud had been perpetrated, was investigated 
in the Foreign Court, and it was there decided that the fraud had 
not been committed. It was argued that tlie Foreign Court '‘had 
jurisdiction to examine the defence and did examine it, and came 
to the conclusion against the defendants.’' But Lord Coleridge 
said : “ It has been suggested that there ought to be some 

limitation as to the rule, that the obligation arising on the judg- 
ment of a Foreign Court can be annulled by the defence that the 
Foreign Court has been misled, and not mistaken, if under any 
circumstances the fraud could have fbeeii) brought under the 
notice of the Foreign Court. I do not think that the general 
proposition, broad as it is, is to be subjected to any limitation of 
that kind ; and 1 am of opinion that the fraud of the person 
who has obtained the foreign judgment, is none the less capable 
of being pleaded and proved as an answer to an action on the 
foreign judgment in a |)roceeding in this country, because 
the facts netjesharv to be proved in the English Courts were sup- 
pressed in the Foreign Court by the fraud on the parr of the 
person who seeks lo enforce the judgment, which the Foreign 
(\)urt was by that person misled so as to pronounce. Where 
a fraud has been successfully perpetrated for the purpose of 
obtaining the judgment of a couri, it seems tome fallacious 
to say, that l)ecause the Foreign Court believes what at the mo- 
ment it has no meant of knowing to be false, the court is 
mistaken and not misled ; it is plain that if it had been proved 
before the Foreign Court that fraud had been perpetrated 
with the view of obtaining its decision, the judgment would 
have been different from what it was.” Lord Justice Brett 
went still further, and said that even assuming that the plain- 
tiff’s fraud was alleged by the defendants in the suit in the 
Russian Courts, and that they gave evidence in support of it, 
and even gave the very same evidence which they propose to 
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adduce in this action ; nevertheless tiie defendants will not be 
debarred at the trial of this action trom making the same 
charge of fraud and iVom adducing the same evidence in 
support of it ; and if the High Court of Justice is satisfied that 
the allegations of the defendants are true, and that the fraud 
was committed, the defendants will be entitled to succeed in 
the present action.” A similar view appears to have been 
taken in some other cases, but, as pointed out by Mr. l’igott.,“ 
they “do not carry the principle any further than that enun- 
ciated in Abouloff V. Oppenhc'mer, the fraud iu each case 
having been in effect perjury in tlic Foreign Court.” 


The rlifficulty which seems to be involved in the foregoing 
decision is, that although the Foreign Court may liave investi- 
gated the defence of fraud when set up, and although it may 
have given a decision on that point, our courts will neverthe- 
less entertain the same point over again. jMr. Pigott observes 
that tlie fraud alleged in this case was notliiiig different Irom 
an allegation of perjury, that if the Foreign Court bad been 
misled i»y fraudulent statements, an appeal could lie from the 
judgment, and that “ defendants in foreign judgment actions 
will only be too ready to allege this kind of fraud, ami as it 
has been decided to he a good plea, it will invariably be re- 
sorted to, not so much for the purpose of estaldishing the 
obligation, but as a convenient method of obtaining a Je- 
hearing of the case upon its merits. *■’ Kefcrring to the aigii- 
rneiit on which the decision in Aboulo^ v. Opp^-nlitituct rested, 
Mr. Vanfleet says: “According to that logic, a suit would 
never etid. Xt could always he alleged that the court was 
deceived iu the last, suit tried. Why the Russian (3ourt was not 
as competent as any other to determine what the tiuth was, oi 
why it was not as competent to detect the false testimony of 
the’ defendant, that learned court <lid not point out. A court 
is always misled and deceived before it will render an erroneous 
decision. The defendant in the Kussian Court had the oppor- 
tunity to show anv cause that existed why the plaintiff ought 
not to recover. If he failed to raise the proper issues, it was iis 
own fault. He ought to have seen to it that the Court was nut 
deceived.”“ As another sort of fraud, Crompton, J., observ^J 
in Castrique v. that “where l>y thecontrivaiice of the 

plaintiffs the ptuceedings were such that the d. feiidaiit had no 
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be res judicata must 
not sustain a claim 
founded on a breach 
of Indian law. 


opportunity to appear in the Foreign Court and dispute the 
allegations.” it would be a good deflence to the action on the 
foreign judgment. 

231. Considerations of public policy are generally allowed 

Foreign judgment to ^ prevent a recognition of foreign judgments 

bj' the courts of a country when they are 

in contravention of the general policy and 
the principles of tlie Government of that 
country. This is admitted by almost every 
writer on International law, and has even been adopted in 
the Codes of some of the countries. M. Constant says that 
it appears certain that the tribunal giving the exequatur for the 
enforcement of a foreign judgment noist assure itself that judg- 
ment ne parte afteinte ni a la morailte, ni d Vordre, ni au 
droit public de VEtnt ou die doit etre executie.^^^ The Italian 
Code of Civil Procedure expressly provides that before the 
grant of the exequatur^ tlie court asked lor it shi)uld ex- 
amine &e las sentenzn conteiiya disposizioni contrarie all 
ordiue publico o al dlritto publico interno del reyno*^'^ The 
Belgic Civil Procedure Code similarly requires the court to 
see if la decision ne contient rien de contruite d Vordre public^ 
aux prinetpes de tordre public hehje:'^^ Such provisitins are, 
however, not to he construed too lirt^rally. S|)eaking of the 
provision of the French Code, M. Moreau sajs: “A7/e 
nimplique quon doive refuser V exequatur d tout jugement 
Hranger qui auraH Jait C applicafion d*une loi etrangere 
contraire d une de ces dispositions qui dans nos Codes sont d 
consider er comme d'ordre public. I out ce quon pent et 
doit exigei , c^est que I'effet d produire par le jugement ne 
soil pas contraire a notve ordre public ; si cet effet ne blesse. 
pus ses regies essentielles^ il importe peu d la Souverainete 
franeaise que la loi dont il a ete fait application d Cetranger 
soil, memo sur un poiiii interessant l^ordre publiCj conforme 
on contraire A noire legislation/^ Tlte German Code of Civil 
Procedure, still more like the Indian Civil Procedure Code, 
provides that execution will he refused wdicn the execution 
would constrain the doing of an act that is forbidden by the 
German law,^'* 

The Indian rule is enacted in still broader words, and 
provides that a foreign judgment to constitute res judicata 
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in this country must not sustain a claim fimndetl on a breach 
of Indian Law. Mr. Pigott expresses il as hk opinion that 
tfce defence in an action on a foreign judgment “ must rest 
on the ground that the enforcement of the judgment would 
involve a violation of English public law.” In Rousillon v. 
Mottsillon,^^ the question was in regard to a contract made 
abroad in restraint of trade in England, and Fry, J., said : ‘‘ It 
appears to me plain on general principles that this court will 
not enforce a contract against the |)ublic policy of this country, 
wherever it may be made,” and declined to eulorce a judgment 
of the French Court whicii had coiidetuned the defendant 
to pay damages for breach of the said contract. In De Brimont 
v. Penniman,^'^ a decree had been given by a Fiench Court to 
a Frenchman for uiaintenatice against his falher-in daw, a citizen 
of America, in accordance with a French statute providing 
for a needy son-indaw’s maintenance in a certain case bv the 
father-in-law. d'he New York Supreme Court refused to enforce 
the judgment on the ground that the French statute was not 
founded on general principles, but was local in its nature and 
operation, and of the character of a Police liegulatiun, beitig 
designed to regulate the domestic relations of those residing in 
France, and to protect the public against pauperism.” It is quite 
settled that judgments proceeding on the revenue” or penal laws 
of another country will not be enforced. In P'olUotl v. Ogden?*' 
it was admitted that by the criminal sentence of attainder of one 
sovereign independent state, no personal disability to sue in 
another was created, although it had that effect in the State 
where the sentence was pronounced, and Lord Loughborough, 
C. J., further said that — “ if the penal laws of a foreign 
country do not in themselves import a personal disability to 
sue in this, neither do they, by divesting the pioperty of a per- 
son in that country, take away his right of action in England.” 
Lord Watson, in delivering the judgment of the Privy Council 
in the recent case of Huntington v. said : “ Their 

Lordships cannot assent to the proposition that, in considering 
whether the present action was penal in such sense as to oust 
their jurisdiction, the courts of Ontario were bound to pay 
absolute deference to any interpretation which might have 
been put upon the statute of 1875 in the state of New York. 
They had to construe and apply an international rule, which 
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is a matter of law, entirely within the cognizance of the Foreign 
Court whose jurisdiction is invoked. Judicial decisions in the 
State where the cause of action arose are not precedents which 
must he followed, although the reasoning upon which they 
are founded must always receive careful consideration, and 
mav be conclusive. The court appealed to must determine 
for itself, in the first place, the substance of the rights sought 
to be enforced ; and, in the second place, whether its enforce- 
ment would, either directly or indirectly, involve the execution 
of the penal law of anotlier state. Were any other principle 
to guide its decision, a court might find itself in the position 
of giving effect in one case and denying effect in another, 
to suits of the same character, in consequence of the causes of 
action having arisen in different countries ; or in the predica- 
ment of being constrained to give effect to laws which were, 
in its own judgment, strictly penal. The general law upon 
this point has been correctly stated by Mr. Justice Story in 
his Conflict of Laws, and by other text writers; . . . . 

The rule has its foundation in the well recognised principle 
that crimes, including in that term all breaches of juiblic 
law punishable by pecuniary mulct nr otherwise, at the 
instance of the State Government, or of some one representing 
the public, are local in this sense, that they are only cog- 
nizable and punishable in the country where they were com- 
mitted. Accordingly no proceeding, even in the shape of a 
civil suit, which has for its object the enforcement by the State, 
whether directly or indirectly, of punisliment imposed for such 
breaches by the hx fori, ought t(» he admitted in the courts of 
any other country. Their Lordships have already indicated 
that, in their opinion, the phrase ‘ penal actions’ which is so 
frequently used to designate that class of actions which, by the 
law of nations, are exclusively assigned to their domestic/orww*, 
does not afford an accurate definition. In its ordinary accep- 
tation, the word ‘ penal,* may embrace penalties for infrac- 
tions of general law which do not constitute offences against 
the State ; it may for many legal purposes be applied with per- 
feet propriety to penalties created % contract ; and it, therefore, 
when taken by itself, fails to mark that distinction between 
civil rights and crinnnal wrongs which is the very essence of the 
international rule. The phrase was used by Lord Loughborough 
and by Mr. Justice Buller in a well-known case and also by 
Chief Justice Marshall, who, in the Antelope^^ thus stated the 
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rule with no less brevity than force : ‘ The courts of no 

country execute the penal laws of another,’ Read in the light 
of the context, the language used by tliese eminent lawyers'* is 
quite intelligible, because they were dealing with the conse- 
quences of violations of public law and order, which were 
unmistakably of a criminal complexion. But the expressions 
‘ penal ’ and ‘ penalty ’ when employed without any qualifiea. 
tions, express or implied, are calculated to mislead, because 
they are capable of being construed so as to extend the rule to 
all proceedings for the recovery of penalties, whether exigible 
by the State in the interest of the community, or by private 
persons in their own interest. The Supreme Court of the 
United States had occasion to consider the international rule in 
WiscoHiin V, The Pelican Insurance ('ompany /' By the statute 
law* of the State of Wisconsin, a pecuniary fieoalty was 
imposed upon corporations carrying on busine.ss under it who 
failed to comply with one of its enactments. The penalty 
was recoverable by the Commissioner of Insurance, an oHicial 
entrusted with the administration of the Act in the public 
interest, one-half of it being payable into the state treasury, 
and the other to the Commissioner, who was to defray the costs 
of prosecution. It was held that the penalty could not he 
enforced by the Federal Court, or the judiciary of any other 
State. In delivering the judgment of the bench, Mr. Justice 
Gray, after referring to the text books, and the dictum by Chief 
Justice Marshall already cited, went on to say ; 'The rule that 
the courts of no country execute the law of another applies not 
only to prosecutions and sunteucos fur crimes and misdemea- 
nours, but to nil suits in favour of the State for the recovery of 
pecuniary penalties for any violation of statutes for the protec- 
tion of its revenue or other municipal laws, and to all judgments 
for such penalties.’ Their Lordsiiips do not hesitate to accept 
that exposition of the law, whicli, in their opinion, disclosifs the 
proper test for ascertaining whether an action is penal within 
the meaning of the rule. A proceeding, in order to come within 
the scope of the rule, must be in the nature of a. suit in favor of 
the State whose law has been infringed. Ail the provisions of 
municipal statutes for the regulation of trade and trading 
companies are presumably enacted in the interest and for the 
benebt of the community at large; and persons who violate 
these provisions are, in a certain sense, offenders against 
the State law, as well as against individuals who may 
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be injured by their misconduct. But foreign tribunals 
do not regard these violations of statute law as offences 
against the State, unless their vindication rests with the State 
itself, or with the community which it represents. Penalties 
may l>e attached to them, but that circumstance will not bring 
them within the rule, except in cases where these penalties are 
recoverable at the instance of the State, or of an official duly 
authorized to prosecute on its behalf, or of a member of the 
public in the character of common informer. An action by the 
latter is regarded as an actio popularis pursued, not in his 
individual interest, but in the interest of the whole community.” 

Vice-Chancellor Wood in Simpson v, Fogo,'"^ said : “ I 
confess I yield to those judges constituting the court in 
Costrigue v. Imrie, who considered that even in the case of 
a judgment in rem, if there were on the face of the judgment 
a perverse and deliberate refusal to recognize the law of the 
country which has conferred the property, every thing having 
been rightly done to acquire the property, that in such a case 
it would l)e the duty of a court to refuse to recognize the efficacy 
of such a judgment.” But even where a foreign court, not of 
admiralty, has decided a case professedly but erroneously on our 
law, our courts are not concluded by such a decision.®* It is 
observed in Smith’s Leading Cases in the note to the Duchess of 
Kingston’s case"-’ that “there is considerable authority for saying 
that where a judgment of a foreign court is given in perverse 
and wilful disregard of the law of England when clearlv and 
plainly put before it, it would not be enforced by the tribunals 
of this country, though the defect be not apparent on the face 
of the proceedings.” This was the opinion expressed by some 
of the members of the Court of Exchequer Chamber in 
Costrigue v. Itnrie,''^ in which case, Cockburn, C. J., referring 
to the judgment of a French Court, said that “it professed to be 
acting oil the law of England, not to be setting up the law of 
France as over-riding it. All that can be said, therefore, is that 
they have misconceived the English law, and that the judgment 
was erroneous. But the result of the authorities on this subject 
clearly establishes that a judgment in rem of a foreign tribunal, 
turning on a question of English law, cannot though erroneous 
bequestioned by a court in this country any more than if, turn- 
ing on the law of the country to which the tribunal belonged, 
it had been erroneous with reference to the latter.” 
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282. Foreign judgments in rent stand on a footing 

„ somewhat different from that of do- 

Z**!*'^** mestic judgiiients in rem as well as 
from that of foreign judgments in per- 
sonam. Their recognition and enforcement is still void of 
express legislative sanction, as while they are beyond the 
rule of res judicata enunciated in the Civil Procedure 
Code, there is nothing in the Indian Evidence Act to in- 
dicate that its provisions relating to judgments in rem can 
be construed so as to include foreign judgments. It will 
have been noticed, however, that on general principles of 
justice and equity they receive full recognition by the courts 
of British India on the analogy of the practice of the English 
courts. Several instances of such recognition have been 
referred to above in this chapter and in the preceding one. 
A foreign judgment in rem concerning movable property is 
“by the general consent of nations conclusive against the 
whole world.” Dr. Story says: “ lu all these cases the 
same principle prevails, that the judgment acting in rem 
shall be held conclusive upon the title, and the transfer and 
disposition of the property itself, in whatever place the same 
property may afterwards be found, and by whomsoever the 
latter may be questioned, and whether it be directly or in- 
cidentally brought in question.”'" Even foreign judgments 
in rem based on the revenue laws of the foreign country 
appear entitled to universal recognition, when there has 
been a vesting of property in consequence of them, Mr. 
Herman speaks of it as a settled principle that probate pro- 
ceedings “ have no effect whatever in other States, and an 
administrator or guardian will not be recognized as a party 
bevond the territorial jurisdiction of the court frorn whicli 
he' derives his powers. He is not even permitted to 
bring a suit jointly with a domestic administratoi. 

There is considerable authority, however, for holding 
that the adjudications of foreign courts in matters of 
probate jurisdiction, such as the proof of wills and the grant 
of administration or letters testamentary, are recognized as 
being of ubiquitous authority and universally conclusive.’ 
In Doglioni v. Crispin it appeared that a foreign court had. 
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on the death of a person domiciled within the local limits 
of its jurisdiction, found that he had died domiciled there 
and intestate, and that C was his natural son, and as such 
entitled by the law of that country to inherit his father’s 
property. It was held that the Probate court in England 
was bound by the judgment of the foreign court, and had 
therefore rightly admitted C to be heard as contradictor 
to a will set up in the latter country as having been made 
by the decedent disposing of his personal property there. 
It was argued in this case that the litigating parties before 
the Probate court were not the same as those before the 
Foreign court, and that, at least, they did not appear sustain* 
ing the same character, the appellant litigating as a person 
entitled to insist on a will, while in the Foreign court she 
sued as the party in possession of the personal estate of 
the deceased. Lord Cranworth, however, did not feel the 
force of this objection and said : “The respondent is not 
insisting here on the Portuguese decision as a bar to the 
appellant's demand on the mere ground that it is res 
judicata, but on the ground that it is the decision of a 
court of exclu-sive jurisdiction, a decision which we are 
bound to receive without inquiry as to Its conformity 
or non-conformity with the laws of the coointry where 
it was pronounced.” In Nibnyet v. Niboyet, even Brett, 
.1., in his dissentient judgment said of a judgment 
on a question of status, that “ it is, if binding at all, not 
only a binding judgment as between the parties to the suit, 
but is to be recognized as binding in all suits and by all 
parties. Such a judgment, where the jurisdiction of the 
court which made it is recognized, is treated as binding 
and final not only by the courts of the same country but 
bv the courts of all countries.” 

Similarly, “ it has been held in regard to bankruptcy 
proceedings that what is a discharge of a debt in the 
country where it was contracted, is a discharge of it 
everywhere.” This was laid down by Lord Mansfield 
in Ballantinr v. Golding,^" and recognized in Hunter v. 
Potts.''" These cases were followed in v. Brown^" 

H in this case : ••On thu jj-eneral rwison of the thin^f, no doubt 
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in which Lord Ellenborough, C. J., after referring to 
them, said : “ If the bankruptcy and certificate would 

have been a discharge of the debt in America, which it 
clearly would, it must, by the comity of the law of nations, 
recognized in the cases I have mentioned, be the same 
here." The same appears to have been held in the United 
States in Peek v. HibbardP Mr. Black says;'^ “ Accord- 
ing to the general doctrines of international law, the dis- 
charge of a contract by the law of the place where it is 
made is a discharge everywhere. Therefore if a contract is 
made and to be performed in a foreign country, and a regu- 
lar discharge in bankruptcy has been obtained by the debtor 
resident there, the discharge will constitute u valid defence 
to the contract, wherever the creditor may be domiciled, or 
wherever the contract may be put in suit. But in respect 
to contracts not made or to be performed within the 
country granting the discharge, it could of course have no 
extra-territorial validity, as against non-resident creditors, 
unless they came in and took part in the proceedings. 
And in a case in Pennsylvania, where the question was 
upon a judgment rendered by a Bavarian Court in a pro- 
ceeding in bankruptcy, allowing the claim of the plaintiffs 
against the bankrupt, but the latter being out of the 
country, the court never acquired jurisdiction of his person, 
it was held that an action of debt would not lie on the 
judgment.” 

The most familiar examples in England and America 
of foreign judgments in rein are the adjudications of Admi- 
ralty courts in cases of prize, collision, forfeiture, and the 
like. And these decrees, by the unanimous and emphatic 
voice of courts and jurists, are declared to be binding and 
conclusive all over tlie world. " The reasons," says Mr. 
Black, " why our courts accept such adjudications as final 
and conclusive are founded partly on the consideration that 
prize courts exists and discharge their functions under the 
recognition of the law of nations, — being thus, in some 


pro|)crty Ixfiii ti fnrtiitrn country. . . . Hj(.* |^^og'‘r(;H^ oJ lhj> huhiix'HH all Ihtwi 

parties reside I in Riif?lan<l : that the defendant knowin*: t»f the eonimisHio/j and of the 
assignment, irj order to piin a priority, traiisnijitcd an affidavit to Rlenh- fo obtain 

an attaehment of tiie )>anknipt's projan'ty t here, in violai'.iii ol ilu* ri;’’hf ■* ot iho rest of 
the creditors, which were then vestc'J, hut surh an attempt cannot he H;in<Tiono<J in a 
court of law.” 


02 Am. Dee. 005. 
Bl. Jud. U85. 


I Kuebling v, Lobertmia, 2 Week. Not. Om. 



606 BECOUKITION OF FOBEIGN .JiroeMENTS IS ADMIBAETV PB(K3EKI)IN««. [S. 233. 


sense, a species of international tribunals, exercising an 
authority which must be respected by all countries which 
give their adherence to the /«« gentium , — and partly on 
grounds of necessity and propriety. Thus the United 
States Supreme Court has declared that the law on 
this point rests on three very obvious considerations : 

‘ the propriety of leaving the cognizance of prize cases 
exclusively to courts of prize jurisdiction ; the very 
great inconvenience, amounting nearly to an impossi- 
bility, of fully investigating such cases in the courts of 
common law; and the impropriety of revising the decisions 
of maritime courts of other nations whose jurisdiction is 
co-ordinate throughout the world.’'" But the rule thus esta- 
blished is not confined to adjudications in prize cases. It 
extends generally to all admiralty decrees proceeding from 
a court having jurisdiction of the res. Thus, where a French 
Court, having competent jurisdiction, in a proceeding in 
rem, delivered a judgment ordering the sale of a British 
ship then lying in the foreign port, under a lien for sup- 
plies furnished, it was held that the sale could not after- 
wards be impeached in England, in an action against the 
vendee, even though the person seeking to impeach it 
would, by the law of the latter country, liave a preferential 
title to the chattel. And the same principle applies to 
judgments on a maritime lien fur damages caused by a 
collision, and to adjudications ordering the sale of wrecks 
and property left derelict.”” 


2:33. As in the case of domestic judgments in rem, 


Foreign judgments itt 
rem are not less biud- 
ingi if wrong* 


it has been held in regard to foreign 
judgments in rem also, that it is no 
ground of objection to them, that they 
are erroneous, even though the error 


appears on the face of the proceedings. Thus in Gas- 
tritjtie v. Imrie,'^ Lord Colonsay said ; “ It apjiears to me 

that we cannot enter into an inquiry as to whether the 
1* ranch Courts proceeded correctly either as to their own 


course of procedure or their own law, nor whether, under 


the circumstances, they took the proper means of satis- 
fying tlaeniselves with respect to the view they took of 
the English law. Nor can we inquire whether they were 


t'ruudaon r. Loonard, i Craucb, 434. 
h\. Jud. m. 


I n L,K. 4 H. 1* 448. 
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right in their views of the English Law. The question is 
whether, under the circumstances of the case, dealing with 
it fairly, the original tribunal did proceed against the ship 
and did order the sale of the ship.” In The Helena,''’ Sir 
Wm. Scott observed: “ Although their notions of justice 
to be observed between nations differ from those which we 
entertain, we do not on that account venture to call in 
question their public acts. As to the mode of con- 
fiscation which has taken place on this vessel, whether 
by formal sentence or not, we must presume it was 
regularly done in their way and according to the 
established custom of that part of the world.” An 
even stronger illustration is furnished by the case of 
Arinroyd v. Williafnn,''" in which the sentmice of a French 
Prize court was held to be conclusive, although every 
consideration appeared to militate against the propriety 
of applying the established rule. But the court declared 
that, whatever might be done by foreign tribunals in 
reference to the settled principles of international law on 
the subject of the conclusiveness of prize adjudications, 
the courts of this country would not, for purposes of 
retaliation, depart from those principles.'" 


234<. There are to be found traces in judgments, 


Foreign j udgmeiits in rem 
are open to the same 
objections as those in 
per807iam. 


notably those delivered in Cntlriqun 
V. Imrie, of an opinion that a judgment 
m rcm is entitled to greater respect 
than a judgment in personam; or that 
defences in regard to which there is 


some doubt as to wliether they can be raised to a judgment 
in personam, can certainly not be raised to a judgment 
in rem. Mr. Pigott tliinks, however, that this opinion is 


“fallacious: for the only difference between the two 
judgments being one of extent, it follows at once that the 
same rules of defence must apply in the one case as in the 
other."'*'' It appears to be generally agreed upon that the 
pleas that may be raised against foreign judgments in per- 
sonam with success will apply in regard to foreign judg- 
ments in rem also. Thus all foreign judgments in rem are 
so far examinable as to ascertain whether the court 


rendering them had jurisdiction of the subject-matter 


4. C. Rob. .1. 

2 Wash. ( C. 508. 


I •> ViaoBl. Jud. 974. 

I • Piif. For. Jud. ]4«. 
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consistently with the law of nations.^’ In St. Sure 
V. Lindijelt,^* a Judgment of divorce passed by a court 
in Sweden was held void by the Supreme Court of 
Wisconsin for want of jurisdiction, and Mr. Justice Casso- 
day in delivering the judgment of the Court said: " In 
this country it is prescribed by constitutional compact 
that full faith and credit must be given in each State to the 
public acts, records, and judicial proceedings of every 
other State i and yet it is well settled that the record of a 
judgment rendered in another State may be contradicted 
as to the facts necessary to give the court jurisdic- 
tion, and if want of jurisdiction appear upon the face of 
the record, or is shown either as to the subject-matter 
or the person, or in proceedings in rem, as to the 
thing, the record will be regarded as a nullity.®'’ 
The rule is certainly as strong, if uot stronger, when 
applied to a judgment rendered in a court of a foreign 
country, towards wliich no such duty is enjoined, and 
especially where the jurisprudence of such foreign coun- 
try is in no sense based upon the common law." In Rose 
V. Himely,"" the United States Supreme Court said : “ Can 

this Court examine the jurisdiction of a foreign tribunal? 
The court pronouncing the sentence, of necessity, decided in 
favor of its jurisdiction, and if the decision was erroneous, 
that error it is said ought to be corrected by the superior 
tribunals of its own country, not by those of a foreign 
country. This proposition certainly cannot be admitted 
in its full extent. A sentence professing on its face 
to be the sentence of a judicial tribunal, if ren. 
dered by a self-constituted body, or by a body not 
empowered by its Government to take cognizance of 
the subject it had decided, could have no legal effect 
whatever. The power of the court, then, is, of necessity, 
examinable, to a certain extent, by that tribunal which is 
compelled to decide whether its sentence has changed the 
right of property. The power under which it professes to 
decide must be considered. But, although the general 
power by which a court takes jurisdiction of c.t uses must 
be inspected, in order to determine whether it may right- 

•* Imrie f*. Oattrique. 8 . B. N. 3. 405. Siarbuok r. Marray, 21 Am. Dtc. 172, 

•« 89 Am. at. Rep. 50. Tnylor r. h&rroxi, C4 Am. l) 6 o. 281. 

e* Tbompeoa *. Whitman. 18 W.iU. 4'(7. Rape v. Heaton, 70 Am , Pec, 20B; 

Pennoyer v. NeO, 85 V. S. 714. Ronier *. Huribut, 20 Am. St. 910, 

Bimmona e. Baal, 128 U. S. 480. aa 4 Cranoh, 807. 

Dnrtlot V. Bmight. 8 Am. Dec. 96. 
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faily do «rhat it profess'es to do, it is still a question of 
serious difl&culty whether the sitiiatiori of the particutar 
thing on which the sentence has passed may be inquired 
into tor the purpose of deciding whether that thing was 
in a state which subjected it to the jurisdiction of the 
court passing the sentence. For esainple, in every case of a 
foreign sentence condemning a ves.sei as prize of war, the 
authority of the tribunal to act as a prize court must be 
examinable. Is the question whether the vessel condemned 
was in a situation to subject her to the jurisdiction of that 
court also examinable? rhis question, in the opinion of the 
Court, must be answered in the affirmative. Upon principle, 
it would seem that the operation of every judgment must 
depend on the power of the court to render that judgment; 
or, in other words, on its jurisdiction over the subject- 
matter, which it has determined. In some cases, that 
jurisdiction unquestionably depends as well on the state 
of the thing as on the constitution of the court. If, by 
any means whatever, a prize court should be induced to 
condemn as prize-of-war a vessel which was never cap- 
tured, it could not he contended that this condemnation 
operated a change of property. Upon principle, then, it 
would seem that, to a certain extent, the capacity of the 
court to act upon the thing condemned arising from its 
being within or without their jurisdiction, as well as the 
constitution of the courts, may be considered by that 
tribunal which is to decide on the effect of the sentence. 
Passing from principle to authority, we find that in the 
courts of England — whose decisions are particularly men- 
tioned because we are best acquainted with them, and 
because, as is believed, they give to foreign sentences as 
full effect as is given to them in any part of the civilized 
world, the position that the sentence of a foreign court is 
conclusive with respect to what it professes to decide, is 
uniformly qualified with the limitation that it has in the 

given case jurisdiction of the subject-matter 

The manner in which this subject is understood in 
the courts of England, may, then, be considered as 
established on uncontrovertible authority. Although no 
case has been found in which the validity of a foreign 
sentence has been denied because the thing was not within 
the ports of the captor, yet it is apparent that the courts 
of that country hold themselves warranted in examining 
77 
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the jurisdiction of a foreign court by which a sentence 
of condemnation has been passed, not only in relation of 
the thing on which those powers are exercised, at least 
so far as the right of the foreign court to take jurisdiction 
of the thing is j*egulated by the law of nations, and by 
treaties. There is no reason to suppose that the tribunals 
of any other country whatever, deny themselves the same 
power. It is, therefore, at present considered as the uniform 
practice of civilized nations, and is adopted by this court 
as the true principle which ought to govei-n in this case.’' 
Ttie general rule as to a judgment in reni relating to a thing 
giving a title to it as against all the world is ordinarily stated 
with the qualification that that thing is sitnale within the 
jurisdiction of the court. Thus Mr. Herman <>bserves that 
“when the coiirt has jurisdiction to determine on the 
dis})osition of tlic thing and does in the exercise of that 
jurisdiction determine tliat the thing, and not merely the 
interest of any jiariiculai* party m it. he sold or transferred, 
the title is perfect everv where, and this is universally 
applicable to pi oceedings m rewV 

Similarly, foreign judgments in ram are like tliose in 
peisouain impeachable for fraud, fhus Mr. Justice Story in 
/iradsirret v. I^epttnn Ins, says: Supposing the pro- 

ceedings before the Mexican tribunal to be, in all respects, 
unexceptionable, my opinio.i is that the allegations in those 
proceedings as to the appearance ol the master (of the vessel) 
before the court, and his heino heard before tlie decree ot 
condemnation, would he conclusive on the parties, and 
would not lie traversable, or re-examinable, in the present 
cause, liut if the defence he that the proceedings were not 
merely irregular and illegal, but were founded in a positive 
fraud, and that, in point of fact, the whole record was but 
a tissue of false accusations and false statements and 
false proofs made up to cover the fraud in which the 
seizing and proseciuing 'parties were all confederate, I 
shonlil liiink that evidence was admissible to show that the 
master never was summoned, ne\er did appear, and never 
was heard before the condemnation, in order fo establish 


pro tanio the fraud. 1 know of no ca^^e where fraud, it 
established by competent proofs, is not sufficient to over- 
throw any judgment, or decree, however solemn may be 
its form and promulgation,” 

Herm. 81 . I ■’ 
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Foreifjn judgments in rem have sometimes been held 
open to other pleas also, the most important being that 
they liave not been passed without some regular proceed- 
ings, and are not against natural justice. Thus in Brad- 
street V. Neptune insurance Co., already cited, Story, J., 
said : “ There is another element which, it seems to 
me, constitutes an essential ingredient in every case 
where the sentence of a foreign court in rem is sought to 
be held conclusive, as to the title to the property and as 
to the facts upon which il professes to be founded. That 
element is, that there have been proper judic-lal proceed- 
ings upon which to found the decree; by which I mean, not 
that there should be regular proceedings according to the 
forms of our law, or even of the foreign law, but that there 
should be some certain written allegation of the offence, 
or statement of the charge, fur which the seizure i.« made, 
and upon which the forfeiture is sought to be enforced ; 
and that there should be some personal or public notice 
of the proceedings, so that the parties in interest, or 
their representatives or agents, may know what is 
the offence with which they are charged, and may have 
an opportunity to defend themselves and to disprove 
the charge. It is a l ule founded iu the first principles 
of natural justice, that a party shall have an opportu- 
nity to be heard in his defence before his property 
is condemned, and that the charges on which the con- 
demnation is sought shall be specific, determinate, and 
clear. If a seizure is made and condemnation is passed 
without the allegation of any specific cause and with- 
out any public notice of the proceedings, so that the 
parties in interest have no opportunity of appearing 
and making a defence, the sentence is not so much 
a judicial sentence as an arbitrary sovereign edict. It 
has none of the elements of a judicial proceeding, and 
deserves not the respect of an j foreign nation. It ought 
to have no intrinsic credit given to it, either for its justice 
or its truth, by any foreign tribunal. It amounts to little 
more, in common sense and common honesty, than the 
sentence .of the tribunal which first punishes and then 
hears the party — c.astigatqup, undilque. It may be binding 
upon the subjects of that particular nation. But upon the 
eternal principles of justice it ought to have no binding 
obligation upon the rights or property of the subjects of 
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other nations, for it tramples under foot all the doctrines 
of international law, and is but a solemn fraud, if it is 
clothed with all the forms of a judicial proceeding. I hold, 
therefore, that if it does not appear upon the face of the 
recor<l of the proceedings in rem that some specific offence 
is charged for which the forfeiture in rem is sought, and 
that due notice of the proceedings has been given, either 
personally or by some public proclamation, or by some 
notification, or monition, acting in rem and attaching to the 
thing, so that the parties in interest may appear and make 
defence, and in point of tact the sentence of condemnation 
has passed upon ex parte statements without their appear- 
ance, it is not a judicial sentence, conclusive upon the 
rights of foreigners, or to be treated in the tribunals of 
foreign nations as importing verity in its statements or 
proofs.” 
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CHAPTlilil X. 


JiAK BY tSuiT. 


235. The doctrine of res judirntn, as now recognized, 

directly forbids the retrial of an issue, 
Principle on which ti.e necessarily involves the bar of 

based. brought on a cause or action 

which should have formed the basis 
of a prior suit and been tried therein. And this bar is 
held to apply even where the sub.sequent suit is for a claim 
or relief arising out of the .same cause of action, and not 
asked in the former suit. Thus Mr. Wells in broad 
language lays down that “ contestants are not allowed to 
split up a cause of action, even where they have an elec- 
tion of different remedies, into different actions, or to 
supplement an incomplete remedy they may have selected 
at the first by availing themselves subsequently of an- 
other.”* So also Mr. Herman says; “ When the cause of 
action upon which the judgment is rendered is entire, and 
therefore insusceptible of severance or apportionment, the 
estoppel extends to the whole, and it cannot be shown 
that any part was withheld from the decision of the court, 

. , , * . That a party shall not be allowed to .split up 

an entire and indivisible claim and recover upon it in 
fragments in different actions, is itself palpably reason- 
able and is well enough settled. If a party divide a single 
and entire cause of action once, what limit is there but the 
caprice and the will of the party to endless divisions ? For 
what depends upon the mere caprice or will of an adversary, 
may be said to be without limit.” Similarly, Dr. Bigelow 
says: “Where a party has distinct causes of action 
against another, distinct in the sense that each would 
authorize relief by itself, he is not bound to unite them, 
though the causes of action exist at the same time and might 
be considered together. But where the supposed second 
cause of action is what may be termed a mere increment of 
the first, and not independent of it, the rule is different.” * 
The Supreme Court of Pennsylvania in enunciating the 
rule in Sj/kes v. (rerber^ said : “ It is against the policy of the 


WolU Eti. Jud- 197. 

Logun «. CftfYray* 80 Pa. St. 106, 
BAmt 9. Baktr, 75 Am. 848. 
LaoM V. IieComptt, 42 III. 808. 
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law to permit a plaintiff to prosecute in a second action for 
what was included in and might have been recovered in 
the first, because it would harass the defendant and expose 
him to double costs. This is so far modified that where 
claims are distinct, though ail might have been recovered in 
the first action, it will not bar a second for one which was 
not demanded or proved in the firs*. But where the con- 
tract is entire, and there is a recovery upon such contract, the 
party cannot maintain a second suit even on clear proof that 
no evidence whs given in the first as to part of the demand 
in controversy.” Similarly, the Xew York f^upreme Court 
i n Sccor V. said : “ It is entire clainit, only which 

cannot be divided M'ithin this rule, those wivich are single 
and indivisible in their nature. The cause of action in 
the different suits must be the same, fhe rule does not 
prevent, n»r is th('re any principle which precludes, the pro- 
secution of .several actions upon several causes of action. . . . 
All demands, of whatever nature, ari-sing out of separate 
and distinct transactions, may be sued upon separately. It 
makes no difference that the causes of action might be 
united in a single suit; the right of the party in whose favor 
they exist to separate suits is not affected by that circum- 
stance, except that iii proper cases, for the prevention of 
vexation and oppression, the court will enforce a consolida- 
tion of the action.” 

The rule is not a recent one, but was recognized even 
among the Komans.' Nor is the rule merely a technical 
one. In Smith v. Junc.y the New York Supreme Court 
observed that “the principle which prevents the splitting 
up of causes of action, and forbids double vexation for the 
same thitig, is a rule of justice and not to be classed among 
technicalities. It was intended to suppress serious griev- 
ances.” “There is no rule of procedure.” said .Mr. 
Justice Straight \\\ Hikuiatullo \. Imavi Ali,^ “which is 
founded in better reason and good sense than that which 
prohibits persons who bring suits, from what is called 
splitting their demands. Speaking of the rule, Sir 


Sir Uit*har«l (Jjtnh. . 1 .. olwn’vol in J*nu/ttnia Uajti v. hilihi Samm ‘‘J that .S‘f. 
4:t. hiJWfVff funtlrutHl. ” litU' ainl u ill th). u \a>i amount of inju^ti^r: tiiul J mu 
tliinvfon' iMinitnilarly ojiroful t.» ^rivo it a fon>lrurtii»n m. laiyer than* it will rtawonablv 
beiir.” The learneii Chief ajfttitiht the principle of constructive bat 

iinplietl in the doctrine of rtsJuiUratUf an»l formally cnactetl in Expl. II. of S. 13 . 
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Whitley Stokes says ; “ Were the rule otherwise, a man 
might be sued repeatedly in respect of different parts of 
the same matter, and conflicting judgments might be 
pronounced regarding vSeparate portions of the same pro- 
perty, included in the same cause ot action. And us the 
value of the property claimed by tlie plaint deterinines the 
class of Judges by which a suit is cognizable and the 
remedies of the parties in an appeal, a suit might be split 
up so that each branch of it should be decided by a Judge 
of a lower class tlian that by which, with reference to tlie 
value of the whole ])ropcriy in litigation, it ought to be 
decided, and the right of the parties to appeal would be 
unfairly limited.’’" 

2d(). 'I'he rule, however, which may be designated as 

that of bar by suit, though derived 
Itjir liy “lilt liistiiiftniili- fi om that of /ti.f jmlictiln, is in practice 
I'l iioiii u's juiltf.iiiii. Croin it in several respects, 

and the difference has important results iu regard to its 
scope !Uid extent of application, it is based exclusively 
on the ground of public policy, aud cannot commend itself 
on the ground of the presumptive correctness of a former 
judgmerit, which may be urged in support of the doctrine 
o\ res judicata. As a direct result of this difference, this 
rule has no application where the former suit was in a 
foreign e.uirt. Another difference is that it is dependent 
entirely oil the identity of the cause of action of which 
the ride of res jiidir.nUi has, to a considerable extent, now 
freed itself. 'L'hen the bar in the case of this rule is 
created directly bv the uisMtution ot a suit, and not as 
in the case of res judicata by the rendition of a jiidgmeni, 
and the rule therefore is allied as much to the rule of 
us as to that oi res judicata. 

'l he Indian Legislature has, therefore, provided 

for the rule separately from the very 

Kiile of Imr by suit as first enactment of the Civil Proeedure 
n.HPtpa in India. ^ thus 

laid down that “every suit shall include the whole of the 
claim ari.sing out of the cause of action. If a plaintiff 
relinquish or omit to sue for any [)orfion of his claiui, a 
suit for the portion so relinipiished or oinitted .shall not 
afrerwanls l)e entertained. 1 he bar bein^ absolute, the 


Aiig. lud. CiKle.». !1W7. 



■616 Rui'® 0*^ by suit as enacted in india. pS. a®7. 

language of the section was imperative, and a plaintiff 
could not reserve his right to sue again by alleging in his 
plaint in the first suit that he intends to bring a second 
suit for the portion omitted. '■ The same form has been 
retained in siibseqiieut legislation, and thus though there 
was such a reservation in the former suit in Maksud 
Alt V. Nargts Dye,'’' it was not even contended that it 
would bar the application of the rule of bar by suit. 
As an effect of the rule as enacted, a suit for rent 
in ('oinpany’s Hupees when it was really due in Rupees 
of a higher value, was held to bar a suit for the difference, 
Trevor and (Hover, JJ,, observing that as the plaintiff “ either 
omitted or abandoned the difference when he sued, or erred 
in his calculation, and claimed what the special appellants 
were willing to pay him as the entire sum due to him for 
rent, we think that he fairly comes within the purview of 
Sec. 7, Act VI 11 of 18o‘.), and has ‘omitted to sue’ for a 
portion of his claim in the original suit, and cannot now 
recover it in a fresh suit.” " Their Lordships of the Privy 
Council held in Ihizloor Huheem v. Shurnsoonuusa^''' that 
the section plainly included accidental or involuntary 
omissions as well as acts of deliberate relinquishment, and 
that the correct test in all cases of this kind was whether 
the claim in the new suit was in fact founded on a cause 
of action distinct from that which was the foundation of the 
former suit. The same had been held before, and their 
Lordships’ deci.sion has since been expressly followed in a 
considerable number of cases."’ 

In the pre.sent Code, the rule, in a more e.xtended and 
complete form, is reproduced in Sec. 43, which accordingly 
provides as follows:- Cvery suit shall include the whole 
of the claim which the plaintiff is entitled to make in respect 
of the cause of action. If a plaintiff omit to sue in respect 
of, or intentionally relinquish, any portion of his claim, 
he shall not afterwards sue in respect of the portion so 
omitted or relinquished. . . If he omits (except with 

the leave of the court obtained before the first hearing) to 
sue for any of such remedies, he shall not afterwards sue 
for the remedy so omitted. . . . An obligation and a 

Soondtr B«bot> r. Klulloo Mul. II Ml 11 i XI -M. L .\. ool. 

(*, R. #0. ! ** *’•**'’ Chi nea ('hand™ r. Ram Kumar. Ill B. 

>• 1. L, R. X\ CbI. .Tia. 1 L. R. . gir. 

Meet Mkhon.el r. Forlw-i, V W, R. Act X, 
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collateral security for its performance shall be deemed to 
constitute but one cause of action.” The reference in this 
section to the splitting of the remedies was introduced fur 
the first time, and it has been often attempted to explain 
the practical effect of this addition. In Kalidhun v. Sfnba 
Nath,'' Field, J., in the order of reference to the Full Bench, 
said : “ A * claim ’ is a demand of right, a challenge of 

interest of something which is not in possession of the 
claimant. A remedy is the legal means to recover a 
right. . . . The remedy appears to be the mode of 

enforcing the legal claim. In this view, a case of more than 
one remedy seems to suppose more than one claim. The 
words ' more than one remedy ' can scarcely mean a re- 
medy against more than one person,'** 'I'he recovery of 
immovable property, and the recovery of mesne profits, 
are treated, not as separate remedies, but as separate 
causes of action. In mortgage cases we get more than one 
remedy.'** In the following cases also, perhaps, we find 
instances of more than one remedy in respect of tlie same 
cause of action. Okhoy Cooifiar v. Mahatap Chunder,''’" 
where a patnidar, who had previously obtained a decree for 
abatement of rent, was allowed to maintain a .second suit 
for a refund of the excess rent paid before the institution 
of the suit for abatement ; Tar ini Prasad v. Raghab Ghun- 
draf' Tarini Prasad v. Khudumnni Debia /'■’'* Luchinttn 
Sahay y. Ramsarn,"^ and Routtedge v. Hislop.‘* In many 
cases there is an option of suing on the contract, or for 
breach of the contract, and in these cases there are more 
than one remedy, but the remedies are alternative. It is 
not very easy to define what constitutes a ‘ claim ’ as dis- 
tinguished from a ‘ remedy,’ for the former appears toinclude 
the latter to some extent. Doubtless the two terms were 
intended to overlap, and the second portion of Sec. 43 
was added for more abundant caution and in consequence 
of the different form in which Sec. 2 of the old Code was 
drafted, when it became Sec. 13 of the new Code. .i. 
declaratory decree can scarcely be termed a ‘remedy,’ 
although there are cases, see Tulsi Ram v. Oanga Ram,^^ 
in which it is spoken of as a remedy. I can understand an 

I. L. R. vm C»1. 4«, «• L L. B. V Cal. *4. 
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injunction being a relief or remedy, Marsh v. Keith,^ but 
1 do not understand how a decree, which declares a right 
merely and gives no relief, can be termed a remedy.” 
So also in Ram Sewak v. Nakched,^^ Tyrrell, J., in his 
judgment, observed that, *‘a remedy is a man’s legal means 
of recovering or otherwise asserting a right to which he 
deems himself entitled, or of obtaining redress for a wrong 
In Sec. 43, the word ‘ remedy ’ is used to denote the 
decree or decretal order with its proper legal results, 
which i; the successful suitor’s warrant for obtaining the 
relief he has achieved by his suit.” 

As to the scope of the section, there is a general unani< 
mity of opinion that the cUiin and the remedy mentioned in it 
have reference to the cause of action litigated in the former 
suit."" The section can, besides, have an application only 
when there was a cause of action in existence at the time of 
the institution of the first suit. This was held in Ahmad 
Khan V. Mchrkhan,^^ by Sir Meredyth Plowden, who said, 
“ Sec. 43 is not applicable where the former suit set up in 
bar has been dismissed because there is no cause of action. 
A premature suit is not within the purview of the section 
at ail. What is contemplated in the second clause is a 
second suit advancing a claim supplementary to the first 
and in respect of ‘the portion omitted or relinquished in 
the first suit.’ When the cause of action arises, a second 
suit may be brought for the whole of the claim arising out 
of it, notwithstanding the dismissal of the first suit as pre- 
mature, and it need not be for the same claim, or the same 
remedies us were sued for in the first plaint.” 

238. The section has been often held not to apply to 

claims of which the plaintiff was not 
Bar i\v >iiit 111)1 aware at the time of bringing the first 
.“I’l’l- suit, because a right which a litigant 

the time of the first possesses Without knowing or ever 
suit. having known that he possesses it, can 

hardly be regarded as a portion of his 
claim within the meaning of Sec, 43.’" The same has been 
held by the Madras High Court repeatedly. Thus in 

•• 1 Pr. & Bm. 841 And! r. Thathi. I. L. R X Mad, 347. 

I, L. R. IV All. Naro Balvant r. Rmchandrat L L. R XIII 

T. K. rmmatha r. Kunbamad, 1. L. R IT Bom. 336. 

Mad. ** P. R No. 35. 
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raragavnv. Krishnasamf' the plaintiff knew nothing of the 
alleged sale by the defendant’s mother or of the acqiiisii ion 
by the Railway Co., and Kernan and Kindersley, JJ., said, 
“ The provision in Sec. 43 as to omitting a claim clearly 
involves the idea that the plaintiff so omitting was at some 
time prior to the suit, aware or informed of the claim, or 
aware of the facts which would give him a cause of action. 
He, therefore, did not omit within the meaning of Sec. 43, 
to sue in respect of such claim, nor did he designedly rt- 
linqnish it.” The same was held by best and Mnttiisami 
Ayyar, JJ. in Ambu v. Ketlilamma.''- 

In Doorga Nafhv. Kalee Naram '' Mr. Justice Jackson 
by way of analogy observod, that “supposing that the 
plaintiff found, on re-entering into his own laml, that the 
defendant, had retained fraudulently and wrongfidly pos- 
session of certain lands, and brought a suit fop recovery of 
possession, and it afterwards came to his knowledge what 
he did not know, at the time of bringing the first suit, that 
the defendant had retained other lands to which he is also 
entitled, it is conceivable tnat even in that case a second 
suit might be maintainable ; because, if the plaintiff were 
debarred from bringing a suit in respect of the land as to 
which he was not informed of the wrong done until he had 
ascertained ihe whole wrong done to him by the defendant 
he might be barred as to great part of his cause of action.’*’ 

The same rule has sometimes been acted upon in the 
United States also. Tlius where the plaintiff in presenting 
his demand, credited the defendant with a certain part of 
the general claim for which the latter had given an order 
on a third person, and recovered judgment, and afterwards 
discovered that the order had never been acceptud or paid, 
it was held that he was not precluded from maintaining 
his suit for the amount so credited on the order.’' 

So also '\n Harris v. Vaughn,^'^ a subsequent suit for 
certain items of debt was held to be not barred by a prior suit 
in which they would have been included, if the defendant 
who was the plaintiff’s agent had not fraudulently concealed 
them from the plaintiff. Mr, Freeman says, however, that 
“ other cases may be cited in which exceptions have been 
recognized, but on examination they will, we think, be 
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found to be more correctly regarded as instances in which 
courts have, from considerations of iiardship, refused to 
apply the law of merger, than as proper exceptions to it. 
Thus, recoveries have been sustained for causes of action or 
parts of causes of action not included in the former actions 
on account of the mistake or ignorance of the plaintiff,^'’ 
but exceptions of this kind are not sustainable.” Thus, it 
was held in McCaffrey v. Cnrfer;'' that a suit for certain 
chattels that ought to have been included in a former suit 
would be barred, even if they could not be included in that 
suit on account of the defendant’s fraud. 


23‘J. In Pattaravy v. Audimula,''" Mr. Justice Inne.s 

observed that a reasonable construc- 


Jiur I)) suit lull ii)i- tion must be put upon Sec. 7, and the 
Illy i(. u ( iami iioyomi ‘ whole claim ' understood with 

foiirt tlmt (lt‘( itlthi tlio qu.ihhcaiion ‘ in so far as it is 
fonmr suit. Cognizable by iLe court in which the 

suit can be lavvfully entertained/ ** In 
this case, the plaintiff \r> the former suit had not 
included a claim for certain Inam for which a suit could 


not be brought in a Civil Court without the previous 
sanction of the Govermnem, and a subsequent suit 
for the Inam was held not to be baned. Mr, Jus- 


tice Innes observed that U at the time of a cause of 


action arising to a plaintiff', or in the Interval be- 
tween that and a subsequent date, any part of his claims 
is not cognizable by the court in which the remainder of it 
is cognizable, it cannot, I think, be intended that he must 
postpone his suit for the cognizable portion of his claim 
until the court acquires jurisdiction over the portion at pre- 
sent uncognizalile or be barred of all future remedy for the 
recovery of that portion.” The Madras High Court had on 
the Same principle held in Subbn Rau v, Rama liau^^ under 
the Code of lb*5!b that a suit for a certain portion of a 
property would not bar a subsequent suit for another portion 
of the same property, whicli was situate outside the local 
jurisdiction of the court that took cognizaD<‘e of the former 
suit; and the decision was followed in Paftaravy v. Audu 
mula by Holloway, J,, who expressed, however, doubts as to 
its correctness. A contrary view was taken by the Calcutta 


M W inflow r. Stokfs, fi7 Aiu. Dec. 242. i »» IS6 .Mass. S3(». 
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High Court in Jumoona Dm$ee v. Bamasoonderee^ The 
point as to the local jurisdiction is not important at present 
as the decision of the Ddadras High Court was based on the 
ground that Secs. 11 and 12 of tho (ovil Procedure Code 
of 1859 were not imperative, but optional ; and the cor- 
responding sections of tlio present Code are worded 
differently, and do not require the sanction of a higher 
authority for the exercise of jurisdiction by tlie court in 
which the suit contemplated by them may be instituted. 
Even the Calcutta High Court held, howt'ver, that if the 
former suit were for the whole of the property, and the 
decree turned out void in regard to the property outside 
the Court’s jurisdiction, on account of the sanction re- 
quired hy Sec. 12 not having been obtained, a subsequent 
suit for that property would not be barred, as in such a 
case there would be no relinquishment or omission of it in 
the former suit.^' Under the present (axle the Allahabad 
High Court has held on the same principle, that a suit in a 
Revenue Court for rent will not bar a subsequent suit in a 
Civil Court to recover the amount of the rent from pro- 
perty hypothecated for it, the former suit not having been 
cognizable by a Civil (’ourt, and the latter not cogniz- 
able by a Revenue Court.'- In Narasirifra Rauv. Vknkata- 
noraj/ortfl,'" a suit to recover the amount of a inoitgage 
from the mortgagor as well as from the mortgaged lands had 
been brought in a court that had not jurisdiction over the 
lands, and it was dismissed on that ground as regards that 
land, iind on another ground in regard to the defendant 
personally. The plaintiff then brought another suit for the 
recovery of the mortgage- money by a sale of the mortgaged 
lands in the court having jurisdiction over the lands, and 
it was contended that the suit was barred as the plaintiff 
must be taken to have intentionally relinquished that por- 
tion of his claim relating to the lands, so as to get the per- 
sonal decree which alone the former court coidd give him. 
Sir Arthur Collins, C. J., and Handley, J., said : “The facts 
as to plaintiff’s conduct in the former suit cannot bear 
that construction. So far from relinquishing that part of 
his claim relating to the land, he sued for enforcement of 
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the mortgage by sale of the mortgaged lands, and persisted 
in his claim until the hearing when it was disallowed. He 
had a right to sue the mortgagor for the mortgage debt in 
the court within whose jurisdiction the mortgagor resided, 
and the fact that he erroneously claimed in that suit relief 
against the lands which that court had no jurisdiction to 
give him does not, in our opinion, bring him within the 
bar of Sec. 13 of the Code.” 

English Courts also appear to act on that principle, 
anti in the recent case of Midland Railway Company v. 
Martin, Wright, J., said: ‘‘The Magistrate had no power 
to deal with this part of the case ; consequently the doc- 
trine, that where a person has two alternative remedies in 
respect of the same subject-matter he is put to his election 
between them, has no ajiplication here.” 


s to 
bv 

a party claiming; 
under or refirfseiil- 
ing a party in the 
former suit. 


240. The Section should otherwise apparently receive 

a liberal construction, so as to be in accord 
with the general principle on which it is 
based, and so as to secure the advantage 
which Uie rule has for its object. The 
rule has thus been held to apply not only 
to the parlies to the former suit, but also 
to those claiming tlirough or representing them. A suit for 
a portion of a claim not included in a former suit on the same 
cause of action has been held barred eveu when brought by 
a person to wlnmi that portion has been assigned.*^ In 
the case last cited the suit was by the assignee of a portion 
of a judgment for a separate judgment on that portion, 
and it was held barred by a former suit for the other por- 
tion of the judgment, on the ground that the judgment 
sued upon was an entire cause of action. The rule was 
held to apply even when the suit was by a probate judge 
against an executor on his probate bond for monies to be 
paid out in legacies and other claims, on the ground that 
the Judge, though a trustee for different claimants, had the 
sole legal interest in the cause of action, and parties whose 
claims were due but not taken into account in the suit 
would be barred.'^' 
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241. Nor is the rule restricted in its application to a 
„ , . , suit technically so-called. It extends 

“LiLraofonlilm.'" counter-claims by a defendant also. 

Ihus It has been pleaded that a por- 
tion of the claim, for which a suit will be barred by the 
rule, cannot be put forward as a set-off in a suit by the 
debtor, because such a claim will not be legally recoverable, 
and it is only a demand legally recoverable from the 
plaintiff that may be set off."' So also, conversely, in a 
claim by a defendant for a set-off, the entire dama^es aris- 
ing out of the cause of action must be claimed, as the 
defendant cannot afterwards bring a suit on the matter 
pleaded or any part of it."' Thus in a suit on a promis- 
sory note for value of goods, the defendant pleaded that 
the vendor had made a false representation as to the value, 
and a decree for a part of the note was held to bar a suit 
by the defendant for further damages for the representa- 
tion.'’*’ So, also, a decision in the defendant’s favour in a 
suit for work done under contract on his plea of imperfect 
performance, has been held to bar a suit by the defendant 
to recover damages for the non-performance.'' And this 
presenting of an entire demand as a defence to an action 
or as a set-off, and its partial allowance, will bar a suit 
for the residue, even though the entire demand or .set- 
off was proved, and the residue not allowed simply on 
account of its exceeding tin? court's jurisdiction.'" In 
Knorr v. Peerless Reaper Companif,^' three promissory 
notes had been given for the price of a reaper, and in a 
suit on one of them, the defendant recovered damages to 
the full extent of the purchase money for breach of 
warranty, and this was held to bar a plea of breach of 
warranty in a subsequent suit on the remaining two pro- 
missory notes. Ree.se, C. J., said ; “ The amount of 
damages awarded by the court was equal to the purchase 
price of the machine It can hardly be sup- 

posed that under the rule stated in Auhmnn v. Stout;’* this 
amount of damagts could have been allowed, without taking 
into consideration the fact that these notes were outstand- 
ing, and were to be paid by plaintiff in error 
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A careful examination of the answer filed in the suit upon 
the first note to mature, it seems to us, can result in no 
other conclusion than that it was a count for damages, by 
reason of a breach of warranty, which incidentally 
jiresented the defence of failure of consideration. The 
contract out of which the indebtedness arose was one and 
indivisible. It was entered into at one time, between the 
plaintid on the one hand and defendant on the other, and 
upon one consideration. Plaintiff in errors’ right of action 
upon it was aLso indivisible. He could not maintain a 
cross-action in the former case for his damages by reason 
of the breach of warranty, plead the execution of the other 
notes and his indebtedne.ss thereon, recover damages to the 
full amount of his whole indebtedness upon the theory that 
the notes outstanding were negotiable and would have to be 
paid, and again, in this action, maintain tlie same defence. 
In this particular, his rights were adjudicated by the former 
action.”*^ In Hritish India, Sec. Ill of the Civil Procedure 
Code expressly provides that a set-off shall have the same 
effect as a plaint in a cross suit, so that a claim for a set-off 
may for the purposes of the rule be looked upon as a 
separate suit. It is probably on this very ground that a 
court can take cognizance of a claim for a set-off only when 
it does not exceed the pecuniary limits of the court’s juris- 
diction. 

The contrary was held in England in Mondel v. 
Stede,^^ in which a suit on a breach of contract to build a 
ship for damages accruing subsequent to the delivery of the 
ship was held to be not barred by a judgment in defen- 
dant’s favor in a former suit for price of the ship, in which 
a deduction had been claimed and allowed on account of 
the same breach. Parke, B., said : “ Formt'i ly, it was the 

practice, where an action was brought for an agreed price 
of a specific chattel, sold with a warranty, or of work 
which was to be performed according to contract, to allow 
the plaintiff to recover the stipulated sum, leaving the de- 
fendant to a cross-action for breach of the warranty or 
contract ; in which action, as well the difference between 
the price contracted for and the real value of the articles 
or of the work done, as any consequential damage, might 
have been recovered But after the case of Batten 

tffiia?r TUnMhiug Machine v. Piimt»*r. 27 | *• H M. wid W. H6b. 
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V. BuUer,^* a di£Perent practice, which had been partially 
adopted before in the case of Kirig v. Bonton, began to 
prevail, and being attended with much practical conveni- 
ence, has been since generally followed ; and the defend- 
ant is now permitted to show that the chattel by reason of 
the non-compliance with the warranty in the case, and the 
work in consequence of the non-perfonnance of the con- 
tract in the other, were diminished in value . . . . In 

all these cases of goods sold and delivered with a warranty, 
and work and labor, as well as the case of goods agreed to 
be supplied according to a contract, the rule which has 
been found so convenient is established; and it is compe- 
tent for the defendant, in all of those, not to set olf. bv a 
proceeding in the nature of a cross-action, the amount of 
damages which he has sustained by breach of the contract, 
but simply to defend himself by showing how much less 
the subject-matter of the action was worth, by reason of 
the breach of contract ; and to the extent that he obtains, 
or is capable of obtaining, an abatement of price on that 
account, he must be considered as having received satis- 
faction for the breach of contract, and is precluded from 
recovering in another action to that extent, but no more.” 
It IS now settled, however, even in England, that if the 
vendee had obtained a deduction from theprice on account 
of the breach of warranty, he could not afterwards sue 
upon the warranty, although the first allowance was not 
adequate,'*" and even though a suit for breach of warranty 
will not be barred by a judgment in plaintiffs favor in a 
suit for the price, if in that suit the breach is not pleaded 
as a counter-claim or ground of recoupment.*^ 

it has been alleged sometimes by way of exception 
“ that if a fact or state offsets be set up in the first action 
merely as a defence, and not as the foundation of a claim 
for affirmative relief, it will not prevent the same from 
being used as a counter-claim in a subsequent suit."” 

(B) Thus in n recent cawc in Minncnfita,®** a ciiuttel inort+ni^fc was secure twti 

promiHsory iu)te« ; the mortgagee Hued the mortgagor to recover |Kj«HeHHion of the luortpiged 
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The weight of authority is, however, in favor of the con- 
trary view, which has been held in a number of cases. 

242. The application of the bar by suit, like the 

Cause of action and its rule of res judicata an Aev the Code of 

identity nn which 1859, depends entirely on the identity or 

the application of rather the unity of the cause of action. 

harhysmi iiepcnds. Some reference has been made to the 

cause of action and its identity in Secs. 9 and 148. The 
que.stion involves considerable difficulty, however, and 
unanimity has not been arrived at as to some of its aspects. 
The expression cause of action, in its strict and scientific 
sense, signifies merely the act (including omission) that in- 
fringes any right of another person, andgiveshim a second- 
ary right for seeking proper relief or re<lress for that in- 
fringement. In this sense, a tort or a breach of contract is 
an entire cause of action, altogether independent of the right 
or title infringed, and the contract or other circiiinsfances 
giving birth to it. Practically, however, the expression cause 
of action has always been u.sed and understood in England as 
well as in this country in a broad sense, so as to include in 
it not only the act constituting the infringement of a right, 
but also that right itself, and even the circumstances giving 
birth to that right, riiusin Harjv.vhHu Dossv. 

])oss,’*' Phear, ,J., said: “ I venture to think that in all cases 
the English Courts have held that the cause of action is only 
complete when tlu> facts out of which the plaintiff’s right 
immediately arose are comprehended in it, as well as the 
facts which constituie its infraction .... The inconsisten- 
ciesof decision of which Mr. Justice Holloway complain.s“' 
donotappear to exhibit an oscillation between and including 
of the ‘ground of origin of the right’ on the one side, and 
an excluding of it on the other, but rather manifest 
themselves in the differing quantities of that ground, which 
it was thought nece8.sary in the various cases to take in ... . 
The diversities of decision are all referable to the practical 
difficulty which so often presents itself of determining what 
is the immediate proximate cause of the plaintifTs right as 
distinguished from that which is prior and more remote.’’ 
The contrary view was, no doubt, adopted for the purposes 
of the rule relating to the service of writs, in Vaughan v. 
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'‘•on a conference of all the Judges of the three 
Common Law Courts that are now represented by the 
Queen’s Bench Division of the Supreme Court of Judicature, 
England. The popular use of the expression has not 
disappeared, however, and even recently Esher, M. R., in 
Read v. Brownfi^ said: that ‘cause of action’ had been 
defined in Gooke v. Oi/l,^* as every fact which it would be 
necessary for the plaintiff to prove, if traversed, in order to 
support his right to the judgment of the Court, “and 1 
think that the definition is right.” 


Nor is this use and the difficulties incidental thereto 
peculiar to the English system of jurisprudence. Bon- 
nier says: gue la jurisprudence est placi’e entre deux 
I'rueils : on bu'.n douner trap de gmeralite d la cause, ce 
f/ui ramhnerait aux iuconvenients des actions intentees, * non 
adjecta causa ’ chez les Romains, ou bien donner d la multiplu 
cite des prods une extension deplorable/’^ Iia combe says yue 
cet arbitrnire ne results que de I’nbandon des principes ; but 
even he after defining the expression cause of action as le 
fait juridique qui le’gilme I'action et lui sort de base, observes 
that difficulty arises from the fact that the expression has 
not an absolute and invariable signification, that it can be 
applied with the exactitude to .several elements of the proves, 
and that the so-called cause proce.de d son lour d*autres 
causes plus eloignecs, and that there is no diffictilty in enume- 
rating the different causes of a demande, mais le doute 
eommenee lorsquil faut reposer son rhoisi sur I'une d’elles, 
pour dire ; eoila la cause, la cause lunnidiate de la demande. 
In almost the same words, Mr. Justice Holloway in DeSouza 
V. Coles/’^' said: “'I’he words cause of action may have 
either the restricted sense of immediate occasion of the 
action or the wider sense of necessary conditions of its 
maintenance. In one sense it is the mere matter of 
fact, the failure of the defendant to do or forbear from 
doing, to give, or make good, that which the plaintiffs 
right entitles him to insist upon. In the other, it is 
this matter of fact plus the right resident in the plaintiff.” 
In this country, Mr. Justice White, in delivering the judg- 
ment of the Calcutta High Court in Jibunti Nath v. Shib 
Nath,^’’ observed, that “ a cause of action consists of the 
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ctpcumstances and facts, which are alleged by the plaintiff 
toexist, and which, if proved, will entitle him to the relief 
or to some part of the relief, prayed for and this observa. 
tion has since been quoted with approval by other judges.*’^ 
Whichever view be taken however of the expression, tlie 
cause of action, to ascertain its identity, is to be gathered 
from the facts stated in the plaint. Mr. Justice White 
thus added, that the cause of action has “ to be sought for 
within the four corners of the plaint.” It was contended 
against this, that the court must not confine itself to the 
claim made in the two suits in judging whether the 43rd 
section of the Code had been infringed, but ought to travel 
outside the statements contained in the plaint and see 
how the facts stood upon the finding of the court in the 
first suit, but the learned Judge said: “The argument 
is this, that, inasmuch as the cardinal allegation was dis- 
proved upon which was grounded the plaintiff’s title to 
the limited relief prayed in his first suit, and inasmuch as 
the Subordinate Judge held the plaintiff not to be in posses- 
sion at that date, it follows that the plaintiff ought, in his 
first suit, to have brought a suit praying not only for a dec- 
laration of title, but also for an award of possession, and 
that not having done so he has split his remedies. 1 
cannot agree that this is the correct test. The question to 
be determined turns not upon what was the proper suit 
for the plaintiff to have brought, or the proper remedies 
for him to have applied upon, having regard to the facts 
as found upon the trial of the first suit, but upon whether 
the causes of action in the two suits are one and the same, 
or are distinct. It is contended that^ in the case of 
Buzloor Ruheein v. Shumsoonhsa Begum,^^ their Lordships, 
in deciding that the plaintiff had omitted in her first suit 
a portion of his claim, founded their judgment upon the 
evidence in the suits and not upon the facts alleged in the 
pleadinss. But this does not appear to be so. The 
omission of a portion of the claim from the first suit became 
apparent from comparing together the plaints in the two 
suits. It was then perceived that the causes of action in 
the two suits were the same, and that the Government paper 
sought to be recovered in the second suit was merely an 
item omitted from the plaintiff’s demand in the first suit.’ 
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243. As to the unity of a cause of action, it may be at 

Unity of every tort as observed that every tort is an in- 

a catue of action for dependent and indivisible cause of action, 
all damages resulting Distinct torts, even though more or less 

connected, give rise to distinct causes of 
action, and a second sujt will not be barred even though the 
former suit might have embraced both the torts, or the tort 
on which the second suit is based occurred prior to the 
first suit.'* On the other hand, every tort can be the founda- 
tion for only one claim for damages ; and an entire claim aris- 
ing from a single tort cannot he divided and made the subject 
of several suits, however numerous the items oi damage may be. 
The rule is absolutely settled, that all the damage resulting 
from a tort must be claimed in one suit, and that a suit for some 
of it will bar a suit for the residue. Thus in a case of a wrong- 
ful conversion of a pledge by a creditor, the conversion gives 
“the plaintiff the right to reclaim it in several forms of action; 
but he cannot sue for the price received for a part of theni, and 
for the other part in kind, or for damages for the wrongful don- 
version of it. . . . If he did not recover enough, the fault 

was the adoption of the incomplete remedy, or in the result of 
it, and he cannot sue again The rule that pre- 

vents him from splitting up his cause of action into several 
fragments takes away bis right of action for the residue 
entirely. Having once claimed, by action or defence, a part 
of an undivided subject-matter, the law allows him no remedy 
fur the other part, else there would be no limit to litigation.’’'^' 
The dismissal of a suit for damages for certain statements in a 
libel was held in Macdougall v. Knight,'’^ lo bar a subsequent 
suit complaining of other statements in the same libel. Lord 
Justice Fry observing that “ both actions are for libel con- 
tained in a pamphlet, and, therefore, 1 conclude the cause 
of action is the same. In my opinion, it is impossible that two 
actions should be properly brought in respect of the same libel. 
The injustice ot allowing a litigant to select one portion of a 
libel as the ground for one action and another as the ground for 
a second action, and so on indefinitely, is obvious. The whole 
publication would be before the jury in each case, and it would 
be quite impossible for the jury in each case to separate the 
damages due to the particular part of the libel relied on in that 
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cat>e from the damages arising fru.-n other parts of the libel. 1 
think, therefore, that a plea of res judicata would succeed.” 
Thus a suit for malicious prosecution will bar a suit for slander, 
consisting of preferring the charge on which the malicious 
prosecution took place; or in an action for malicious prosecution, 
the |jlaintiff is entitled to recover damages not onij' fbr his un- 
lawful arrest and imprisonment, and for the expenses of his 
defence, but for the injury to his faiiK! and character by reason 
of the false accusation.''^ 


A tort does not consist always of a single act, and 
may like an offence under the Indian Penal Coile often consist 
of an aggregate of acts. Thus Mr. Herman observes that 
"the rule is, that all acts of the same natun', performed at the 
same, are regarded as one act in law, and cannot be made the 
object of several and separate actions. Where they are conti- 
nuous instead of being simultaneous, the same rule appliu.s, 
unless it be shown by proof that they are distinct causes of 
aption.”'* 


pro port 108 
misappronriated or 
wronp^fully taken at 
the HHmc time in the 


HAmo. 


8 

244. As a general rule, if tiie damage is caused by the 

, same act to several rights or properties, 

.several propeities there w ill be only one tort aud therefore 

one cause. .faction. The real difficulty in 
such cases arises, when on account of the 
difference of the rights or of the distance 
of the properties, or of the different 
character of the damage caused or of the different times of its 
accrual, it is doubtful wliether the damage is caused by the 
same tort, or by different acts each constituting a separate 
tort. Thus Sir James Colville, in delivering the judgment of 
their Lordships of the Privy Council in Buztoor Ruheew v. 
Shumsoonnissa'^' said, “ The cause of action in the lormer suit 
seems to them to be the refusal bv the husband to restore, or 


his inisappropriaiiou of, tht? wife’s property, wiiicli she >ays 
she intrusted to him. There is nothing to distinguish the 
deposit of this particular CompHiiy’s paper from the deposit of 
those which she deposited with it, and has recovered in the 
former suit. It was a mere item of her demand. . . . If she 

was justiBed in instituting u separate subsequent suit ior this 
particular Company’s paper for Rs. 10,000, she would have 
been equally justified in making each one of the Company’s 
papers which are comprised in the * property suit * successively 


V* Bbtldim t. Carptnitr, M Am. X> 80 . 101. 1 atrm. Comm. 150. 

Rookwoll •. Brown, 90 N. Y. I ZI M. 1. A. 005. 



S. 348.] TAKING OF SKVKRAL THINGS AT ONE TIME 18 ONE CAUSE. 631 


the subject of an independent suit.” On the same principle. 
Sir Barnes Peacock in delivering their Lordships’ judgment in 
Pittapur Raja v, Suriya Roil' observed that the act of 
conversion of the several things 's one eanso of action, and you 
cannot bring an action for the conversion of one of the things, 
and a separate action for the conversion of another. The 
conversion of the whole is one flaim and one cause of action.” 


The same rule is recognized in the United States also. 
In Pul ton V. MatfkewSy'" the New York Supreme Court 
said: ” The seizure of the bed and the bed quilts which 
then lay on the bed was one single indivisible act, and the 
plaintiff ought not to be permitted to vex the defendants 
by splitting up his claim for damages into separate suits 

for each article so seized Suppose a trespass 

or a conversion of a thousand barrels of flour, would it not 
be outrageous to allow a separate action for each barrel.” 
It w'oiiid certainly be hard on the wrongdoer and on the 
courts, and through them on the public to allow that. 
Ill O'Neal V. Brown'" the Alabama Supreme Court said, 
“ The principle is tliat where a tort is committed by 
taking several chattels at one time, it gives but one 
cause ot action, if they belong to one person, and the 
chattels were in his |)ossession at the time, and he cannot 
be allowed to split it up and bringseparate suits for separate 
articles. Nor can it make any (ii(lerence that he was pos- 
sessed of some as trustee, and of otliers in his own right, 
for the legal title to all and the possession was in him, and 
there being but one tort to the ])ossessioii of one person, it 
gives, and indeed it can give him, only one cause of action, 
and that is merged when a recovery has been had upon 
it.” In such a case, a suit for any of them in trespass or 
in trover will bar a subsequent suit in any form. 


I 


245. The general principle lieing that in cases of tort. 

the cause of action is the act that causes 


n fluit.s for damages 
for injury to several 
properties their 
number <>r distance 
frofu each other 
<loes not affect tlie 
unity of cause of 
action. 


the daTiiatre, and not . tlie right, title or 
|)i*o[)ertv to which the damage is cauf^ed, 
nor the darnage itself, the circnmstiinre 
of the properties damaged being distinct 
from eacli other is immaterial. 'I'hus, 
where a house and shop were burnt by 
the same fire, through the negligence 
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of the defendant’s servants, a suit for damages hy the burning 
of the shop was held to bar a suit for the destruction of 
the house, to which the fire had extended from the shop, 
although the second suit was for the benefit of an Insurance Co., 
which had paid to tlie plaintifi the amount of a policy of insur- 
ance on the house.®*' In Pierro v. St. Paul Ry. Go.,^^ Dickin- 
son, J., in delivering the judgment of Minnesota Supreme 
Court said : *' The former recovery of damages was only in 

respect to the twenty-two feet, but that would operate as a bar 
to a subsequent action to recover damages for injury to or upon 
the adjacent forty feet, caused by the same tortious acts of the 
defendant. The trespass now complained of in respect to the 
whole sixty-two feet was identical with the entry and posses- 
sion alleged in the former action as to the twenty-two feet. 
The defendant’s trespass and injury upon the whole tract of 
laud was a single and indivisible tort, for which the plaintiiTs 
right to recover damages was entire and indivisible. One may 
not split an entire complete cause of action, and have several 
recoveries of damages therefor.” 

Nor will the rule be different if the properties damaged 
are at a distance from each other. Thus if a fire is started 
by a locomotive engine under such circumstances as to make 
its owner answerable, all damages resulting to one person 
by the act must be recovered in one suit, although the fire 
WHS communicated to two tracts of land situate at con- 
siderable distance from each other. In JBeronio v. Southern 
Pac, R, R. Co.,“’ a suit to recover damages for the con- 
struction of a railway in front of a lot in block 20 was held 
barred by a former suit for damages suffered by the plaintiff 
from the cunstruction of the railroad in front of the plaintiflP’s 
lot 19, on the ground that all the damages suffered by the 
plaintiff from the location of the road constituted a single 
indivisible cause of action, and the California Court said : 
“ We think there was no error in the rulings or instructions of 
the court in this behalf, so far as relates to any damage accru- 
ing to either of plaintifi'’6 lots prior to and up to the time of 
filing his complaint or making his settlement in the former 
action. The elements of his damage up to that time may have 
been multifarious, but the cause of it was a unit, — the con- 
struction and operation of a single railroad which was complete 
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at the timi'. The fact that it dainaiied two lots boloiioin.r 
tlic siuuo man, at the vsanu* rinn* aiul hv the ?aine means, no 
more (rreated two causes of action than if two horses l)el(inj>in<>* 
to the sann? man liad heen kille({ hv a siimle collision with a 
locomotive, and this ha^ !>een held to constitute l>nt a single 
cause ()l aetion/“^ In case ef fdrt, the (juestioii as to the tuinil^er 
of causes of action wliich tin* satin* j)er>on niav liavc turns upon 
the nnrnher f»l the torts, and net upon the nnmhi'r of .different 
piec(*s of [)r»)pert y \vhi<‘h mav havi* h(*en iiijurt*j|, Baeh separate 
tort i^ives u separate* cau*'<* of action, and l)ut a single one/’ 

2 IG. It has som(*tinn‘s heen h(‘ld that the same 

Essentinllv .lislin.-t, iv- 'vronofnl act may i.i so„k' oases occasion 
juries e.tused hy ilie ‘^eveial distinct injuru*s. lluis (lumao(* 
same tort constltut<“ to ^^oods and injuries to the pto'son, 
distinct causes of altln»nc;h caused hy fin* same act, have 

h(‘efi In Id to constitute infriiij^ements of 
different rights and to uive rise to distinct causes of action, 
’riius in Unuisdcn v. H the niajority of tlie. court 
lield tliat when a |H!rson drivinti in a cah eanu* into collision will) 
a van of the deft iniants through their servant’s m‘olij)enc(s a 
suit by him for dalna^es lor injury to the (mb would not Imr 
a suit by him for injurit^s to his person, riie decision proceeded 
on tile ^lound of tin? two in|nri(*s constituting’ distinct causes of 
action, and Brett, M. K., said: ‘*TJie (!ollisioij with the de- 
fendants’ van did not <»ivc rise to oidv out* cause of action ; 
the [ilaintiff sustained liodily injurie'i, he was injured in a dis- 
tinct rioht, and he became entitled t(» sue for a cause of action 
distinct from the cause (d action in ri*s[)ect of the damage to 
his goods; therefore the plaintiff’ is at lil)i?rtv to maintain tho 
present actifm.” lioweii, L. J., did not adopt that reasoning, 
and while concurring in tin; conclusion as to there having 
been distinct causes of action, rested liis decision on otln^r 
grounds. He said: “ I’wo se|rdrate kinds ot injury were 
in fact inflicted, and two wrongs done. Tlic mere negli- 
gent driving in itself, if accompanied by no iujiiry to the 
plaintiff, w^as not actionable at all, foi it vvas not a wrongful 
act at all till a wrong arose out of tiie damage which it caused. 
One wrong was done a*i soon as llie |»laiiitiff’s enjoynienl of his 
property was substantially interfered wirb. A fiirtber wrong 
arose as soon as the driving also caused injury to the jdaintitl’s 
person. Both causes of action, in one sense, may be said to he 
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founded upon one act of the defendants^ servant, but they are 
not on that account identical causes of action. The wrong 


consists in the damage done without lawful excuse, not the 
act of (Iriviiio, which (if no damage had ensued) would have 
been legally uniinportant.” Lord Coleridge, 0. J., dissented 
altogether from the decision of the majority, and expressed 
his concurence with the decision^^ by Pollock, B., and Lopes, 


J., in the court below. He admitted that the injury done to 
the plaintiff was in respect of different rights, but said, **that 


whether the neligence of the servant, or the impact of the 


vehicle which the servant drove, be the technical cause of 


action, equally the cause is one and the same : it seems to me 
a subtlety not warranted by law to hold that a man cannot 
bring two actions, if h^ is injured in his arm and in his leg, 
but can bring two, if besides his arm and leg being injured 
bis trousers which contain his leg, and his coat-sleeve which 
contains his arm, have been torn.” The view of the Master 


of Rolls does not appear to have been followed in any case. 
Yet in Darley Main Colliery Co. v. Mitchell^^^ Lord Bram- 
well said : “ It is a rule that when a thing directly wrongful 

in itself is done to a man, is itself a cause of action, he must, 


if he sues in respect of it, do >o once and for all. As, if he is 
beaten or wounded, if iie sues he inusr sue for all his damage, 
past, present and future, certain and contingent. He cannot 
maintain an action for a broken arm, and subsequently for a 
broken rib, though he did not know of it when he commenced 
his first action. But if he sustained two injuries from a blow, 
one to bis person, another to his property, as, for instance, 
damage to a watch, there is no doubt that he could maintaintwo 
actions in respect of the one blow.” The decision in Sko^lund 


v. Minneapolis Street liy. appears to have proceeded on 
the same ground. In that case a husband and wife travelling 
in a railway carriage were injured by the same accident or act 
of negligence of defendant ; and a suit by the husband for the 
injuries to his person was held not to bar a suit for compensa- 
tion for the loss of the services and the society of the wife re- 


sulting from the injuries caused to her at the same time, and 
for the expenses incurred in providing her with physic. Gil- 
fillan. C. J., in delivering the judgment of the Minnesota 
Supreme Court, said : Where a cause of action arises from a 

wrongful injury, it arises at once; and in such case the sub- 
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sequently ascertained or developed consequences of the injury 
are items that might exist without them. But in an action 
by a husband on account of an injury to his wife, tlie con- 
sequences of loss of her society or services are not items of 
damages pertaining to an already existing cause of action, or 
to a cause of action which might exist without them, hut they 
are essential to the cause of action itself, which cannot arise 
until su(di consequences hav(? followed the injury. If it could 
be said that the plaintitt\s I'ause of action in his first action 
arose u|)on the ncglig(Miee aloiu^, then all the injurious con- 
sequences of that neglig(Mie(\ tin* injtny to his person, the loss 
of his wife^s society and services, cans(al hv tluj injury to her 
person, might he regarded as items of djiinage in that cause of 
action. But no cause of action could accriu* upon the negli- 
gence alone. That cause of action aocrtual only n|)on injury to 
Ills person caused by the negligence, and wlitui they concurred, 
his cause ot action was com|>lete. The loss t)f his wife^s services 
had no connection with that injurv. 1'hat cause of action was 
not a consequence of it, and not an item of damage ])ertaining 
to it. His right to recover forsueli loss was independent, and 
wouhl have existed liad that cause of aetiori not accrued.’* 

in the United States, it appears to be generally held 
that when the rights of dillerent persons, or of the same 
person in difterent capacities are violated, there will he it 
separate cause in respect of etich pet son or each capacity 
of the person; the same person in the lattijr cast; being con- 
sidered as if he were two distinct persons. A suit for damages 
by a partnership has been held not to bar a suit by a partner 
for injuries caused to him by tlio same aci.'*^’ In explanatiftn of 
this view, the Missouri Supreme Court, in Daffy v. 
said : ‘‘ This action is for u pcjrsonal injury to the character of 

the plaintiff*, and the former suit was for a joint injury to the 
Trade and business of the firm of 1). and K. The members of 
the firm could have no legal interest whatever in the personal 
character of each other.*’ A suit by a person for loss of his 
child’s services occasioned by an injur} to the child through the 
iiegligenceof thedefendani’sservaut has Ix cm he ld not to bar asuit 
by iiim as thechild’s administrator for sucli damages as the child 
would have recovery for the same injurv, ri<»r would a suit liy 
the father be barred by a former suit whicli tin; son himself 
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brought, 1)V tlu* father as next friend. On similar principles, 
in Kronslutij^c v. Chicago^ M. and Sl iP. Ii» a stiit for 

damages for goods destroyeil hy fire, while in defendant’s hands 
as a carrier was held not t(T bar a suit for goods destroyed by 
fire, wliile in such (lefendant's hands as a warehouseman, the 
court ol>s(‘Tving that ‘‘in the former action, the defendant was 
liabh? thong'll not neglig(‘nt, in tins action the defendant is not 
liahh; inile.s^ ilie loss wa> (‘aused by his negligence. Hence the 
two eau><‘> of action ar(‘ entirely rlifivrent. . . . Under all 

the anihorities, the elaiins in the two actions do not constitute 
one (Mitire and i!ldivi^il)l<• can^F of action, hut separate and dis- 
tinct. <*laiins, i'or which separate* ^nit,s inav lie maintained.” 

247 . It is <|nite settled, (lowever, that the accrual of 
« I , se|)arat(‘ damages frotn the same tort will 

not lic‘ even for give a separate cause of action ior a 

iliimatros re.^ultiiiin subse((iient suit. 'The fact that the damages 
siibse([uent to the claimed in the sermnd suit had not become 
‘ jippareut wlnm tiu* former suit was decided 

will not allow of the insliiniion of the siil)se(|Uent siiit,*^' 
even tliotigli that damage he (*an.<ed l»y an umisnal iV(‘sshet.'^ ' 
Unfireseen and improliahle iiijurii‘s resulting from any act 
are, equally uitli existing and prohahle injuries, parts of 
an iiiseverahle demand. Thus a |)er>()n claimed damages 
for hatt(*ry, and aitm* that, jiart^ of his .•ikull came out, and 
a suit for tin' damages tliiis occa.sioni'd was held to l»e barred, 
as it was not alleg'(‘d to result, fiom a fresh act.-^'" A subsequent 
suit on the same tort ior extra damages will l»e barrtJtl, 
however unlv>reseeii or aggravalei! may in* the new injuries 
attributahh* to the old act,'^^^ In AdwW v. iHarendon^'^ a suit 
by a father loj’ ilamages resulting to linm»elf prior to the suit 
Iiy an injurv to a minor child, was held to liar another suit foi* 
suh>et|uent. lo'^s ol >ervices and other damages developed after 
the first. Miit was instituted. « 

In iV /7 4 /o 7 ?e(' Suhj/i v, Issur Chuitde)\ ' \\w jilaintiff having 
been indnc(*(l to take a patfuc talug settlement at a certain 
rent by framlnlmit and lalse repre>enration'' as to tlie lands 
alleged to he eompii^ed in tlie talm|, >ued on that ground to 
recover a part of t he cons-deraiion m >m‘\ and the excess reul.'^ 
paid, and to obtain an ahattommt of the same [iroportionate 
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part of the rent for the future. He i;-ot a decree for the atnount 
sued for, but evcui the claim for alaiteiiient was re- 

jected, a subsequent suit by him for the t‘\eess rent he had to 
pay sirme the first suit was held birretl, on the ground that 
that as well as all otlier future damaoes should have been 
claimed in the former suit. Mi. Jusiici^ Phear (with whom 
Bayley, J., concurred) said : “ The plaintitrs |)resent conten- 

tion amount^^ to tlii*', that wlnuiever tin* ca»ise of action is sucli 
as to produc e a successive recurrence' ol damage, tlien tin* 
person injured may bring a fivsli suit, on the occasion of the 
accrual ol I'ach imriion of such damage. But 1 think this is 
clearly incorr(‘ct. In many cases of wrong, no doubt, the cause 
of suit is not completti unt il aiUual damag(‘ bas (‘iisucd ; but 
when once the cause of suit is matured, the sub^^iMpieut occur- 
rence of Fortner damage', wiiether alU'r or lu'fore this lias 
been adjndieared u|K)n, does ii >l originate a Iresb cause oi‘ 
suit. Were it ollh‘r\vis(‘, litigation would havn* no end, fir I 
sujiposi' that in vei'y few cases doi's the damage liowing 
from a wiong or ;i breacJi of eontract ci'ast' with one evi'iit.” 

It has been held on this principle lliat a jxwson suing 
for the value of cattle illegally taken away should incliale 
in his plaint what(;ver claim he wishes to make in respect 
of damages caused to him l)y the defendant's wrongful act, 
and cannot aft/crwards mrdntain another suit for any 
damages wliieli he might have claimed in the ibrmer snit,^' 
In Shaikh Panja v. Oodojf'' it was argued that tlu‘ claim for 
damages arose out of a ditferent cause of action, namely, 
the detention ‘ and not the seizure, ol the cart and bullocks, 
and that llie plaintitl’ was (‘iititled, at least to recover such 
damage as accrued snbsecjuent to the institution of tlic 
former suit for the recovery olThe cart and bullocks; but 
Airislie, J., in delivoring tin; jugdmrut of (In; eoiirt said : 
“Then; is no suoli (l(;reiitioji as uould (’on-ititnie a separate cause 
of action ; it is onlv tin; eon^c q.u •nc(; of tin* seizure', ddune; was 
nothing to prevent tlu' plaint iff from asking for, or (be innnsil 
from awarding, sncii comp(;nsatmn as -.bonld entirely saiisly 
the plaintiff’s claims againsi the def'iidant ; and although 
the amount of ct>nij)ensalion iniglit l)i‘ i(*gn!ated l>y the peiiod 
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of detention, the right to sue, or cause of action, began when 
the property was wrongfully seized, and not at any later date/* 
The facts in Hite v. were the same, and the Virginia 

Court of Appeals held that suit for the horse taken away 
by the defendant would bar a suit for damages suffered from 
the stopping of the waggon, as all that the defendant did was 
but one tortious act.‘ In Snemv . Kamaluddy' the first suit was 
for the value of the fish taken by the defendants by force on 
the day of their dispossessing the plaintiff of his tank, and the 
second suit was for sul)seqnent mesne profits. It was contended 
that the former suit was not for mesne profits, and that a fresh 
cause of action arose (5a(!h time the profits of the tank wore 
received by the defendant, hut the contention was over-ruled, 
and Jackson, J,, in (hdivering the judgment of the High Court, 
pointed out that the previous suit as well as the present 
were rea iij suits for damages; and that the previous suit and 
compromise ought to have iuclnded all claims of the plaintiffk 
arising out of the dispossession from the tank.** 

In Whiineii v. Town of (^larendon^^ the majority of the 
Suprente Court of Vermont held the same. The Chief Justice 
contended that there could not have been any recovery for the 
damages claimtul in tliat suit in the first suit because it had 
Mot arisen tlicn. Such a conteriiioii is clearly untenable, 
however, as “ no ca>e can arise involving claims for serious 
injuries to the person in which the assessment ol damage can 
be otherwise than impi*rfect and unfair, hi the majority ol* 
cases, (lefinidants must pay tor damages which never develop, 
while in the minority, the most serious injuries must l>e borne 
without compensation/’ The decision in N'icklin\. Williams^ 
also proceeded on I he same principle; Parke, B., having said 
in the judgment of the Court, that “for this wrong the plaintiff* 
would have a right to recover a full C()m|>ensation, including 
the probable damage to the fabric; and if they had alreadv 
obtained a verdict wiili damages, they must he presumed to 
he satisficnl for all the coiisequeiiees of the wning ; and if, 
instead of having a verdict, thev receive with their own consent, 
u satisfaction, such >.itisfaction is to he considered to com- 
pensate for all the eonsec'pieuces of the wrong.’’ This decision 
>vas approved hv Lord M esthiirv in Bonomi v. Blockhouse/' 
and hv the maioritv of the Court in Lamb v. Walker,^ After 
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the decision of the liouse of Lords in Darley Main Gollienf 
Co. w Mitchell'^ it must no doubt be considered overruled, but 
only on a point of the law of torts, on tlie point of an excava- 
tion in one’s own ground not giving a eause of action to the 
owner of adjoining land for the deprivation of the support he 
is entitled to, till the occurrence of actual subsidence and conse- 
quent damage. The decision in Honomi v, Blackhouac is 
authority only for the proposition that no action can lie for 
the excavalion ahnn*, and that the dainagi* resulting from the 
excavation, and not the excavation itself, is the cause 
of action, and that every fresh subsidenee^ even thouoh 
resulting from the <aiin? excavation is a fresh cause of 
action. Nor does tlieir Lord.ships’ decision in Darlei/ 
Main Colliery C(k v- Mitcke.U go Ix'yond that, and in fact 
in that case there api)ears to have been a further cause also — 
a fresh removal of some coal — of the fresh subsidence. Lord 
Halsljury, L. C., in his decision in that case said: “Tlie 
defendant has originally created a state of thi jgs which renders 
him responsible if damage accrues; if by the hypothesis tlie 
cause of action is the damage resulting from the defendant’s 
act, or an omission to alter the state of things In‘ has created, 
why may not a fresh action be brought ? A man keeps a 
ferocious dog which biles his neighbour ; eaii it be contended 
that when the bitten man brings his action he must assess 
damages for all possiliility of future hites ? A man stores water 
artificially, as in Fletcher v. Hylands \ the water escapes and 
sweeps away the plaintifF^s house; he rebuilds it, and the 
artifical reservoir continues to leak and sweeps it away again. 
Cannot the plaintiH lecover for the second house, or must he 
have assessed in his first damages the possibility of any future 
invasion of water flowing from the same reservoir ?*’ Lord 
Blackburn dissented from that view, but all the Lords 
who took part iu the decision expressly affirmed the general 
principle that all the damage resulting from the same cause 
of action roust and chii be claimed in only one suit, l^rd 
Halsbury thus said: “No one will think of disputing the 
proposition that for one cause of action you must recover all 
damages incident to it bv law once and for ever. A liouse 
that has received a shock may not at once show all the damage 
done to it, but it is damaged none the less then to the extent 
that it is damaged, and the fact that the damage only manifests 
itself later on by stages does not alter the fact that the damage 

■» 11 App. Cm. i;:?. I 
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is there; aiuJ ro ol thii more cnmplex uiecliaiiisni of the huntan 
frame, the dainag^e is (U)rje in a railway accident, the whole 
inacliinctv is injured, tlionoh it may escape tlie eye or even the 
consciousness of the sufferer at the time, tlie later stages of 
snflering are l)iit tlie rnanHestations of the original damage done 
and consequent upon the injury originally sustained.” 

Nor is the decision (•ven <»( the majority of the court in 
lirnnsdcn \\ ]{uiiij)hrvjf against tlie general rule, and, in fact, 
Bowen, Ij.J., in hi< judgment in the case, expressly admitted 
that iiohody can douht tiiat if the plaintiff had recovered any 
damages for injury to Ids peixm, he could not have maintain- 
ed a fnrtli(*r jiction for fresh laxlily injuries causofl hy the 
saint* act of n(‘gligeiice, merely b< cau!-e they had been dis- 
covered or devel(»ped snliMajiiently 

On a similar principle, if the tort is a nuisance, not of a 
necessarily permant*i!t and inj nrions characti*r, the continuance of 
the nuisance will be a S(*parat e cause of action, and the damages 
resnltiug from it may hetdaimed in a suhse(|uent suit. The case 
of nuisaiiecti was distinguished from that of ()tlu*r torts in Olrgff 
V. Deardoi}^^ on the gnuind, that whih* a trespasser is under no 
obligation to rebuild or rt'jilace what he has torn down or destrov- 
cd, he who crcatt*s a nuisanct; is iirnler a continuing obligation 
to abate if ; and in snob a ciiso it is .mlv for tin; damaae caused 
before the institution of a suit, that eompensation could be 
claimed in that suit. Mr. Frceuiuii says: If that damage 
exposes the plaintifi’ to the expenditure of money, he may 
recover the full amount which ho is liable to expend, whether 
it has been already |)aid out or not. The material inquiry in 
the second action is, whether the (iainages on which it is based 
are attrihutahle to the original act, or U) the continuing of the 
stat(‘ of lacts |iroduct'(l by tbat act. In the latter case a new 
caiipc has arisen, and a new action will lie.”" The distincriun 
as to tlie character ol the nuisance has iieen often well explained. 
Mr. Wells siys: “ i'be difference between this (continuing 
injury) and subsequent breaches consists mainly in this 
that the latter involves separat*% voluntarily acts*; the for- 
mer not — the lornier is negative, tlierolbre a mere omission : 
the latter positive, made up of commission.”'- Thus The New 
Hampshire Supreme Court m Tray v. Cheshire R. R.” said: 
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.** Wherever the nuisance is of such a character that its couti* 
nuance is necessarily an injury, and when it is of a permanent 
character, that will continue without change from any cause 
except human labour, there the damage is an original damage 
and may be at once fully compensated, since the injured person 
has no means in his power to compel the individual doing the 
wrong to apply the labour necessary to remove the cause of 
injury, and can only cause it to be dune, if at all, by the ex- 
penditure of his own means. But where the continuance of 
such act is not necessarily injurious, and where it is not neces- 
sarily of a permanent character, but may or may not be injuri- 
ous, or may or may not be continued, there the injury, to be 
compensated in a suit, is only the damage that has happened.” 
Similarly in Fowlev. New Haven' ^ the Massachusetts Supreme 
Court said: “The embankment of the defendants was a 
permanent structure, which, without any further act except 
keeping it in repair, must continue to turn the current of 
the river in such a manner as gradually to wash away the 
plaintiff’s land. For this injury the plaintiff might recover 
in one action entire damages, not limited to those which 
had been actually suffered at the date of the suit. And 
the judgment in one such action is a bar to another like 
action between the parties for subsecjuont injuries from the 
same cause.” So a suit for damages for the deterioration in 
plaintiff’s premises by the erection and maintenance of gas works, 
in the vicinity, is a bar to any further suit for the same cause.” 
On the same principle, the individual who so manages the 
water he uses for his mills as to wash away the soil of his 
neighbour is liable at once for all the injury occasioned by its 
removal, because it is in its nature a permanent injury ; but 
if his works are so constructed that upon the recurrence of a 
similar freshet the water will probably wash away more of the 
land, for this there can be no recovery until the damage has 
actually arisen; because it is yet contingent whether any such 
damage will ever arise. If a person erects a dam upon his own 
land, which throws back the water upon his neighbour’s land, 
he will be answerable for all damage which he has caused before 
the date of the writ, and, ordinarily, for no more, because it is 
as yet contingent and uncertain whether any further damage 
will be occasioned or not, because such a dam is not, of its own 
nature and necessarily, injurious to the lands above, since that 
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depends more upon the manner in which the dam is used, 
than upon its form. But if such a dam is in its nature of a 
permanent character, and from its nature must continue perma- 
nently to afiect the value of the land flowed, then the entire 
injury is at once occasioned by the wrongful act, and may be at 
once recovered in damages. '''■ Thus where, in building a canal, 
a river is dammed as a feeder to the canal, and the lands of 
an adjacent owner are permanently flooded, he cannot recover 
each year the damage occasioned by the non-use of the land 
for that year, but must at one time recover the damages, to 
wit, the full value of the land. But when a dam is built, or 
a canal dug, or a structure erected which may or may not do 
damage of a particular character, then each recurring damage 
constitutes a new cause of action justifying a nesv recovery.*^ 
In (jhicago and Q.R. Co. v. Schaffer , a former suit for 
damages to plaintifl'’s laud by overflows of a stream, caused 
hy the defendant's railroad bridge, which was improperly 
and negligently constructed and maintained, was held not to bar 
a subsequent suit for other injuries to the land sustained 
subsequent to the former suit by a continuance of such bridge. 


‘J48. A suit for possession of laud (of which plaintifl* 

i.riiiitswill dispossessed) and for mesne 

liiir Mill profits l)y way of damage* for ten years 

tor iliciM’ aicnicil rior ^vas held iu Rookminee Kooer v. Ram 
to tiio foniuT ^^lll. Tohub'-' to bar a suit for mesne profits for 

a prior year. The decision proceeded on the ground that mesne 
profits tliougli usually measured by the actual rents and profits 
of the land issuing during the period of dispossession were 
eventually daniasies recoverable on account of the defendant’s 
wronoful conduct in dispossessing plaintififand keeping him out 
of possession, tliat the cause of action in the subsequent suit 
was the same us iu the first, and that a claim for mesne profits 
could not itself be divided. 


In Venholxi v. Subbannn''" even a suit only for possession 
of land was held to bar a suit for the mesne profits of that 
land. In this case, Muttusami Avvar and Brandt, JJ., refer- 
red to the alteration in tlie phraseology of Sec 43, and on the 
ground of it, expressed it as their “ opinion, that tlie words 
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‘ every suit shall include the whole of the claim in respect of 
the cause of action,’ include not only the claim arising out 
of that cause of action, but also any other claim founded on 
the same cause of action and enforcilile at the date of the former 
suit.” No reference was made, however, in the argument or 
the judgment to the inference drawn against the identity 
of the cause of action in such case.s from Sec. 41' (correspond- 
ing to Sec. 10 of the Code of 1850), which provides that 
“ no cause of action shall, unless with the leave of the court 
be joined with a suit for the recovery of immovable f)ropertv 
except a claim in respect of mesne profits or arrears of rent in 
respect of the property claimed.” The learned judges observ- 
ed, however, that their view was in accordance with tlie 
decision of the Judicial Committee in Madatt Mohuti Lais, 
Shco Sanker Sakai:-' In that case, however, their Lord- 
ships only intimated that tlie judgment of the High Couii'--' 
was correct; and the facts of that case, which arose out of a 


breach of contract, were quite difiercmt, as there had been 


a prior suit not only for pttssession of the property leased, but 
also fur mesne profits as damages for one year and the suit for 
subsequent years* mesne profits was held barred not by the suit 
Ibr possession but by tliat for mesne profits. 


A Full Bench of the Calcutta High Court had held, 
however, in Pratap Chandra v. Swarnamat/i'’ that a suit for 
possession of laud and mesne profits to the date of the stiit 
Would not bar a sul)se(pient suit for mesne profits from the 
date of the decree, the decision being bused on the ground of 


Sec. 10 of the Civil Procedure Code of 1850 as well as on the 


fact that the cause of action for the mesne profits claimed in 
the second suit had not arisen at the time of the institution of 
the first. In Imdad Alt v. Boonyad a Division Bench of 
the Calcutta High Court held that on account of the said See. 
10, a suit for possession ot a property would not bar a 
suit for its mesne profits that accrued due prior to the decree. 
Conversely, on similar ground, it was held in Monohur 
Lull V. Oouri Sunkur'^ that a suit for mesne profits of a 
property would not bar a suit for its possession ; Mitter, .1., 
in delivering the judgment of the court pointing out that “the 
difference as to the priority of the suit for mesne profits was 
immaterial so far as the question of construction ol JSecs. 
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7 to 10 is coticerned.” The same has been held under the 
present Civil Procedure Code by the Madras High Court 
iu Tirupati v. Narasimha^^ on the ground, that “the suit to 
recover inesne profits and the suit to eject are not parts of a 
claim founded on the identical cause of action within the 
meaning of Sec. 43.” It was argued in the case, that when a 
tenant should hold over in opposition to the landlord, the 
latter would be under an obligation to eject him at once, 
and would not have the option of suing simply for mesne 
profits on the ground of adverse occupancy until either the 
tenant gave up possession, or he dasired to eject the tenant, 
but the High Court only observed that where the causes of 
action were distinct and independent, the plaintiff could not be 
bound to unite all the claims founded upon them in one suit. 


249. In suits for property on the ground of title, it is not 

In suits on title, in- the title, but the infringement of it, that 
fringoinont of the constitutes the Cause of action ; and that 
titlo constitutes the must determine the applicability of the 
cause of action. j.y|g g^,jj ipjjjg jjgij (Jjrectly 

by the Calcutta High Court in Jardine Skinner v. Shama 
Soonduree/’’ in which Mr. Justice Milter, in delivering the 
judgment of a Division Bench of the Court said, “ If the lauds 
included in the present suit have been taken possession of by 
the defendants on a date different from that on which the 


plaintiff was ejected from the lands included in the former 
suit, there can be no doubt whatever that the two causes of action 

are entirely distinct from one another If the 

plaintiff was dispossessed from the parcel on the same date on 
which the defendants took possession of the lands included in 
the present suit and by the same act, her cause of action in 
the two suits would then be identical, but not otherwise.” It 
was urged against this in the case that the title upon which 
the present suit was based was precisely the same as that 
involved in tlie former suit. But Mitter, J., said : “ This 
circumstance can make no difiPerence whatever. It is not a 
title upon which a party relies, but the infringement of it 
which constitutes his cause of action ; and it dues not, there* 
fore, follow that two suits are necessarily brought upon the 
same cause of action, merely because the title relied upon in 
both the cases is one and the same. Thus, for instance, a 
man’s right to enjoy a piece of land may depend upon one 
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and the same title ; but if he is ejected from different parts of 
it by distinct acts of ouster, each act of ouster ivould constitute 
a distinct and separate cause of action. Were it otherwise, it 
might be argued upon precisely similar grounds that he is 
entitled to one period of limitation only, commencing from 
the date of the first act of dispossession. A man may be 
dispossessed from one room in a house on a particular 
day, and he may be also dispossessed from another room 
in that very house twelve years afterwards. But if the 
two acts of dispossession are to be considered as con- 
stituting one cause of action, merely because his title 
to both the rooms is one and the same, the action for the 
second room would be barred by limitation, before there 
could be any necessity for its institution.” 

It has also been held, that the fact that a defendant’s 
title rests upon different and distinct transaction.s, su[>ported 
by distinct and separate evidence, does not necessarily imply 
that to a party contesting that title, there are different 
causes of action warranting separate suits; and the existence 
of a separate cause of action will depend on there being a 
distinct and separate act of dispossession.^-’” i'he principle of 
these rulings was followed in Riayatullah Kkan v. iVus/r- 
Khan/^ in which Straight, O.C.J., observed (hat “ although 
the respondent’s title to both houses rested on the title 
acquired by him under one and the same sale-deed, yet the 
cause of action, viz., his ouster from the two houses on differ- 
ent occasions, gave rise to two separate causes of action.” 

In Pittapur Raja v. Suriya Rau,^' certain immovable 
properties and half of all the movable properties had been 
left by a will to the parties, and the defendant got the 
immovable property left for the plaintiff entered in the 
records in his name ; and a suit by the plaintiff to set 
aside that entry and to obtain possession of the said property 
was held not to bar a suit by the plaintiff for hi-« share of 
the movable property, as ” the claim in respect of the 
personalty was not a claim arising out of the cau.se of 
action, which existed in consequence of the defendants 
having improperly turned the plaintiffs out of possession 
of (the immovable property claimed in the first suit.)” 
In an early case,’* however, the Calcutta High Court 
held that in the case of a unity of title to different proper* 
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ties from which the owner was dispossessed on different 
dates, all the acts of dispossession prior to the former suit, 
would be considered as constituting one cause of action. 
In that case, the plaintiff claiming to be entitled to two 
estates in different districts as her deceased husband’s, under 
his father’s will, sued for one of the estates, and the suit 
was held to bar a subsequent suit for the other estate, on 
the ground that there was but one cause of action, viz.^ the 
denial of the plaintiff’s title under the will of her husband’s 
father. It was contended that the plaintiff alleged having 
been dispossessed from the estates on different dates, but 
the High Court said that that did not affect the case. "All 
the acts of ouster complained of were prior to the institution 
of the first suit, and should have been comprised in it, as 
their being legal or illegal depended solely on the question 
of inheritance, and the validity of the will relied on by 
the plaintiff; and the separate acts of ouster, so long as 
they wero committed by the same persons and as part of 
the same contest, would not form distinct causes of action.” 


Where the title is entirely different, it will indicate a 
distinct act of infringement, giving a separate cause of 
action. Thus as the relative rights and duties of owner and 
trespasser on the one hand and of mortgagor and mortgagee 
on the other are wholly different, a failure in a suit of 
simple ejectment does not bar a subsequent suit by the 
same person to enforce his right to redeem as mortgagor.^' 
Nor will a suit for the possession of a mortgaged land, 
brought on the ground that it was likely that the mortgage- 
debt had been paid off, will, on the mortgage not being 
proved, bar a suit for the same property by way of eject- 
ment ; because in the former suit, the obligation to restore 
the land on the payment of the mortgage-debt constitutes 
the cause of action, and the question of title does not arise 
even incidentally, while in the subsequent suit the plaintiff’s 
right of action is based on the plaintiff’s title.^^ 

250. In certain cases, a suit is based on one’s title 

only, and such a suit must embrace all 


Suit for a «haro t*f cortaiti 
joint properly will bar 
a suit for other itonis ol‘ 
that j>ropcrty. 


the property to which the plaintiff has 
a claim on account of that title. As 
an important illustration of this prin- 
ciple, reference may be made to suits 
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brought by co-parceners or co.partners for their share in 
the joint property. Thus a suit for the partition only of 
debts due to the family will bar a subsequent suit for the 
plaintiff’s share of the family lands, the plaintiff having 
been, in such a case, bound to claim in the former suit a 
partition of the wliole property which was then undivided.^*^ 

On the same principle, in Oanes Chandra v. Ram 
Kumar,^^ a suit for certain monies said to have been mis- 
appropriated by the defendant during the time he was 
acting as the manager of a joint family was held to bar 
a subsequent suit for the plaintiffs share of certain joint 
paddy held by the defendant at the time of the first suit. 
In explaining the grounds of this decision, Mitter, J., said 
that the causes of action in both the cases originated in 
the refusal of the defendant to give to the plaintiffs their 
share of the properties realized by him as manager of the 

joint family The manager of a joint Hindu 

family holds possession of various items of property, both 
real and personal, on behalf of the family, — Can it be 
contended for a moment that each member of the family 
has a separate cause of action for his share in each item of 
those properties ? If such were the case, the manager 
would be harassed by as many different suits as there were 
different items of property under his management during 
the time the family remained joint.” 

A suit for a general partition will, however, not bar a 
suit for a particular property which ought to have been 
included in the former suit and was not included as being 
held in mortgage by a third person. This was held in 
Narayan v. Pandurang^' in which Kemball, J., in deliver- 
ing the judgment of the High Court, said : “The true 
question for consideration in cases of this kind appears to 
be whether the former suit was one in which the plaintiff 
might have recovered precisely that which he seeks to 
recover in the second suit, and in order to apply that test 
to the present case, it is necessary to bear in mind the 
two-fold application of the word ‘ partition.’ There may 
be a division of right in joint property, and there may be 
a division of the property itself, i.e., by metes and bounds. 
. . . . The plaintiff in his former suit could not have 

recovered precisely that which he now seeks to recover, 

Uklin r. Daga, I. L. R. VII Bom. 182. I XII H. H. T. ll 14H. 
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for tbe reason that, in that suit, be sought a division of 
property, whereas this particular Thikan, being then in 
the possession of a mortgagee, was not available for an 
actual partition. It has been pressed 'upon us that the 
plaintiff might have asked for a ‘ division of right ’ in 
respect of this property in the former suit, but that is not 
tbe question. He sought for a division of property as 
against F.,and, in respect of this property, he had then no 
such cause of action against him. Sec. 7 of the Civil Pro- 
cedure Code did not render it obligatory upon the plaintiff 
either to include this division of right in bis suit for division 
of property or to abandon for the future all hope of establish- 
ing it by an action.” The Madras High Court has also held 
that in a suit by a Karnawau against Anandrawans for pro- 
perty in their possession, tbe cause of action is the right 
of the Karnawan to demand the restoration of any of such 
properties at any time, he not being entitled to demand 
them at once or in one suit.^' 


251. In suits to set aside alienations, each alienation 

constitutes a separate course of action.*® 

Identity of cause ol ac- Kv/run Singh V. Mahomed Fys 

aside alienations. Khan^^^ a Hindu widow first made 

a mortgage of her deceased husband’s 
property to a certain person, and after that made a gift of 
it to him, and a suit in the widow’s lifetime for possession 
by setting aside the gift was held not to bar a suit after 
her death for having the mortgage declared to be not 
binding against the plaintiff, the two suits being based on 
different causes of action ; and the first suit having been 
really only for a declaration of the invalidity of the gift as 
against the plaintiff, because in tbe widow’s lifetime a suit 
for possession could not lie. In the same way each mort- 
gage was, in Moro Raghunath v. Balaji Trimbak^*° held to 
constitute a separate cause of action, though it is to be 
observed that in that case the second mortgage on which 
the first suit was based comprised only some of the lands 
mortgaged by only one of the persons who bad made the 
first mortgage. 

The decision in Shafkat-un-nissa v. Shib Sahai*^ is not 
against this view. In that case J, having a right to certain 
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shares in her father’s estate as hts and her brother’s heir, 
alienated her rights by two deeds executed on different 
dates ; and a suit by the alienee for the shares comprised in 
one deed against the persons who Imd pnrchaseif all the 
estate in execution of decree.s against the other heirs of 
the father and brother, was held l.o bar a subsequent suit 
for the shares conveyed by the other deed. The decision 
proceeded, however, on a different ground, Tyrrell, J., in 
delivering the judgment of the Higli Court, having said: 
“It is indisputable that tlie parties to both actions are sub- 
stantially the same, tlie alienees of Sahih-ud-ilin’s heirs being 
in fact HhibSaliai alone in his own and his brother's names, 
and it must be admitted that as regards this alienee the 
plaintiff’s common cause of action in both suits arose from 
the circumstance that the pof-session of a part of her 
inheritance was wrongfully witldndd. It cannot affect the 
principle embodied in the rule of Sec. 4>3 that the plaintifTs 
title in re.spect of the whole inheritance happened to have 
a double root. This circumstance would not alter the 
wholeness of her claim as against the alienee of the false 
heirs arising out of her one cause of action against him, 
which was nothing but his possession on a bad title to her 
wrong. It is possible that, if the portions of the inheritance 
coming to the plaintiff throtigh her father and brother 
respectively had been defined and ascertained, and if the 
first transfer had purported to alienate the one portion so 
ascertained and specified, the other similarly purporting 
to affect the other known share, the court might see its 
way to a decision not adverse to the present suit. Under 
such circumstances it might have been held that each 
alienation constituted a distinct cause of action, and that 
it was therefore not obligatory upon the plaintiff to make 
each separate purchaser a party to her first suit upon pain 
of forfeiting all future right of suit against them by reason 
of such omission.” 

252. As to suits on contracts also, it may be laid 

down as a general principle that the 
Breach of pwh of several breach of each contract constitutes a 
contracts iiri«iug from separate and indivisible cause of action. 

constitutes a distinct ^ mode of entering into the con- 
cauM of action, tract, the nature of its consideration, 

as well as the manner and the time in 
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which the consideration is given or performed, are imma- 
terial for the cause of action, except so far as they may 
tend to indicate whether there is only one contract and 
therefore one breach. The circumstance of a contract 
being conditional does not prevent it from being regarded 
as indivisible. Thus, where the contract was to sell a 
certain quantity of hay if the promisor had so much to 
spare, a suit for a part of the hay was held to bar a 
subsequent suit for the rest of it.-*'-' 

Even contracts growing out of the same transaction or 
out of a state of facts apparently homogeneous, are con- 
sidered distinct and as giving rise to distinct causes of 
action. In Umed Dholchand v. Pir Saheb,*^ the defendant 
had given two bonds on the same day in respect of the 
principal and the interest, respectively, due on a previous 
bond, and Sir Charles Sargent, in delivering the judgment of 
the Court said, “ There can be no doubt that the two bonds 
and the default in payment of them constitute, in any view 
of the expression ‘cause of action,’ two distinct causes of 
action, and there is nothing, we think, in the language of 
the section (43) which would justify the court in going 
behind the bonds to consider the circumstances out of 
which they sprung, albeit these circumstances might 
themselves at the time have constituted a cause of action.” 
In Nanu v. Raman,^'^ the Karnawan and the Anand- 
rawans of a tarwad made a nsufructuary mortage of certain 
lands of the tarwad, of which actual possession could not 
be given as it was under mortgage to a third party. Some 
of the mortgagors therefore executed a fiattamcUit on the 
date of the mortgage, agreeing to rent the lands from the 
mortgagee ; and a suit for rent on the ynttnmchit was held 
not to bar a suit for the principal and interest due on the 
mortgage; it being observed by the court that the obliga- 
tion sought to be enforced in the two suits was not the 
same. 

Similarly, where a railway passenger having a bag 
containing apparel and a trunk containing merchandise, of 
which he gave intimation on applying for tickets, had paid 
extra for the carriage of the latter, a suit for the loss of the 
former against the Railway Company was held not to bar a 

Robitiaon r. (Yowumshicia, 1 X II, TT. | I. L. R, XVI Mad. 336. 
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suit for a loss of the latter.^^ On a similar principle, it has 
sometimes been held that each charge on a property is a 
distinctcauseofaction,nottobeartected by proceedings for 
the recovery of other charges, antecedent or subsequent,"' 


253. When different contracts are so made as to form 


l^iv'aclf of sev«‘r:il con- 
tracts mat It; un ii \ k \\\ 
t)f same i raijsactioii or 
ill jmrsuaiicc (»f mic 
K^mt^ral otn^tracl tM*ri 
stitulcs only t)iic can-' 
of action. 


“ part of the same transaction or as if it 
wore in piirsuanct! of one general con- 
tract ; a breach ol all the said contract 
is treated as that of the general con- 
tract, aitti lield to oonstilute only one 
cause of action, 'fhus, if general 
articles of merchandize be sold at one 


time, the transaction will constitute but one demand.*' 
So also an account for a bill of goods purchased on on^ 
day is to be taken as one entire transaction in the absenc<^ 
of a contrary intention between the parties. Even an 
account for goods sold and delivered, consisting of 
several distinct items, delivered at different limes, but all 
due, is an entire demand within the meaning of the rule, 
so that a recovery for a part of it, will be a bar to a suit 
for the residue.*" 


The creditor cannot split it into several demands and 
actions, when the dealing was continuous, and nothing 
appears on the face of it, or in the account rendered, to 
indicate that either party intended that each item should 


constitute a separate transaction."' 


In fact, in actions for 


goods sold, for money loaned and received, at various 


times, the whole amount due at the commencement of the 


suit is generally held to constitute but one demand, 
on the ground that, in such a case, it is reasonable for the 
courts to presume that there was an agreement in pursuance 
of which the plaintilf, for a definite period of lime, or at the 
will of both parties, was to fiirnisii goods, to loan money, 
or to perform labor; and that the amount due under the 
agreement should constitute but one cause of action.'*" Mr. 
Freeman says: “ What is an account or u dealing upon an 
account is difficult to slate, and is probably a question of 
fact to be determined from all the circumstances. Doubt- 
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less where the partie.s are merchant and customer, or are 
regularly doing bu.sines8 with each other, under circum- 
stances Calling for the keeping of accounts, the debtor has 
a right to have his entire indebtedness treated as one and 
indivisible. And generally, where a creditor seeks to 
recover two or more judgments for items of indebtednes-s 
due to him when the first suit was brought, he must show 
some reason why such indebtedness should be treated as 
divisible. The question is one of agreement or under- 
standing, express or implied, to be determined by the 
ordinary modes of busines.s,'’‘ or by the direct agreement 
of the parties. Thus where one person is furnishing 
articles to another, and they agree that bills are to be 
made our and due and payable at the end of each 
month, this has been held to give rise to a separate 
cause of action at the end of each month, and to warrant 


two separate actions and recoveries for the amounts due at 
the end of two months, though both were due before 


either action was brought.’-'”^'’ 


Where an indebtedness is 


contracted with a merchant, most of the articles furnished 


being purchased by the husband, and the account running 
for several years comprises oven some such items as the statu- 
tory estate of the wife is liable for, and the account is kept 
as one continuous running account on the books of the 
merchant, such account constitutes but one debt, for the 
whole of which the husband is liable ; and but one suit can 
be maintained against him f()r its recovery.’^ Where 
goods are sold, or money received, under sucli circum- 
stances, that the different items are but one transaction, the 
cause of action will be entire, and a recovery for any part 
will be conclusive against the right to sue for the balance.-^’ 
The correctne.ss of this rule was admitted even in Secor v. 


Sturgis,'’' in which the particular cinuimstances of the case 
were held to warrant a presumption to the contrary. The 
New York Supreme Court said in that case : *‘ Where there 
is an account for goods sold, or labor performed, where 
money has been lent to or paid for the use of a party at differ- 
ent times, or several items of claim spring in any way from 
contract, whether one only or separate rights of action exist 
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will, in each case, depend upon whether the case is covered 
by one or by separate contracts. The several items may 
have their origin in one contract, as on an agreement to 
sell and deliver goods, or perform work, or advance money ; 
and, usually, in the case of a running account, it may fairly 
be implied that it is in pursuance of an agreement that an 
account may be opened and continued either for a definite 
period, or at the pleasure of one or both of the parties. But 
there must either Ire an express contract, or the circum> 
stances must be such as to raise an implied contract, em- 
bracing all the items, to make them, where they arive at 
different times, indivisible. Applying this test to the pre- 
sent case, it is very clear that the two accounts did not 
constitute an entire claim ; but, on the contrary, that they 
were several and rorme<l two several causes of action. The 
business of the plaintitf consisted of two branchea, which 
were designed to be and were kept entirely distinct, in 
each of which one of the accounts was made, and an 
arrangement was entered into, under which one of the 
accounts arose anterior to the opening of the other account. 
Here was no express contract connecting the two accounts, 
and the facts, instead of warranting the presumption of 
such a contract, show that separate agreements only, one 
in regard to each account, were intended.” 

This rule was dissented from in Badger v. Titcumb,^’’ 
in which Wilde. J., in delivering the judgment of the Mas- 
.sachusetts Supreme Court, referred to Guermey v. Garoer, 
and said : “We know of no principle of law nor of any 
other decided case, on which the decision in that case can 
be sustained. It is snid that the law abhors a multiplicity 
of suits, and this seems to be the only ground of the deci« 
sion in that case. But that reason would apply to notes 
and other demands unquestionably several and independ- 
ent. As the law is, we think it cannot be maintained that 
a running account for goods sold and delivered, money 
loaned, or money had and received at different times, will 
constitute an entire demand, unless there is some agree- 
ment to that effect, or some usage or course of dealing from 
which such an agreement or understanding may be in- 
ferred.” This decision was critici.sed and refuted, that 
in Quern*ey v. Garner being followed by the New York 


Am. 
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Supreme Court in Bendernngle v. Cocks and that is also 
the rule adopted generally by the courts.^® Under the 
corresponding English enactments, forbidding the split- 
ting of claims, as observed by "Wilson, .1., in Anderson v. 
Kalagarla,^" it has several times been held that a cause of 
action is not limited to claims arising upon one contract, 
but may include claims upon several contracts, provided 
they form a part of a continuous course of dealing, as in 
the case of goods supplied from lime to time by a trades- 
man to a customer, though not. otherwise.'*' Sir Richard 
Garth in that same case pointed out the inconveni- 
ence referred to by Chief Baron Pollock in Grimbly 
v. Aykroyd of construing the term ‘cause of action’ 
to mean '•cause of action on one separate contract,’ and 
on the other hand of construing it so as to include ‘all 
contracts executed ’ which could be sued for in one indebi- 


tatus count ; and further observed that it was only several 
debts of the same nature that had been held to form part 
of the same cause of action, and in case of a tradesman's 
bill where the items in the bill, though accrued at different 
times, had been treated by the paities as one entire claim; 
“ but where the several debts included in the account 


are not of the same nature, as for instance, where one item 
of an account is for the price of a horse and another is for 
rent, and another for goods sold, it has been held that 
several suits ” might lie ;**' and that the s.-une was held in 
Brnnskill v. Powdl^'^ in which separate suits were held to 
lie successively for the value of liquors and for cash sup- 
plied by a publican and included in one bill. The learned 
Chief Justice added that the real principle, which runs 
through all cases is that, if the several items which make 
up the claim are of the sowe //afttre and form part of the 
same course of dealing, so as to pass under the same de~ 
scription and form part oj one transaction, they must be 
considered as one cause of action and must be joined in 
one suit, though they may have arisen out of several con- 
tracts. But claims which are diverse in character, which 
do not answer the same description, and which would 
require a different class of evidence to support them, may 
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be made the subject of different suits though they may 
arise out of the same contract.” 


On the same principle, the amounts due upon a book- 
account, though considerable in number, are generally 
regarded as constituting one debt and one indivisible de- 
mand.®* Where of the amount due on a book-account, some 
of the items were covered by the defendant’s promissory 
notes, not received as payment but merely in the plaintiff’s 
hands, a suit for the said items was held barred by a suit 
for the remaining items. A suit on a book-account will 
not bar a suit for an account accruing subsequent to the 
first suit,'’” nor a suit for articles delivered before the first 
suit, but not included in that suit on the ground that 
the time of payment had not arrived.*"’^ 


0 in 

snit'i tor due on 

jnTouiit (»!' work aiul 
Ittbour. 


254, The same pniicii)le has been hold to apply to waives 

due for work and liil)or perfonned at differ- 
ent period.*5, and if the work is done or the 
labour performed under a penend hirinjj 
or retainer, they form l)nt one demand, 
and cannot be severed hy withdrawing 
the amount due for a particular inontli or week formally from 
the record in one suit, ainl making it the basis of another. 
Nor is the cause of action less entire, he(;ause the Biu vices were 
not continuous ; so, when a man paid by the day or week 
returns to his employer after a short absence, he will not be pre- 
sumed to recommence his work under a new contract, nor 
entitled to bring separate suits for that wliich, although per- 
formed at different jieriods, is, in the eye of the law, only one 
consideration. Where a person is employed for a year, at a 
stipulated sum per month, hut is discharged before tlie expira- 
tion of his term, a suit for the amount due up to the time of 
such discharge, will not bar a suit subsequently brought 
to recover the bahmee due to him for the remaining portion 
of the year. So also a suit in such circumstances, for 
damages for a wrongful dismissal, will not be a bar to 
a subsequent suit to recover wages earned during the time the 
plaintiff was actually employed, and due and payable before 
the wrongful dismissal ; for, the two claims constituted sepa- 
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rate and independent causes of action, upon which separate 
actions are maintainable.^^ 

In Sowsin v. 8alorgue/>^ the Court said, however, “A 
servant unlawfully discharged may treat the contract as res* 
cinded and sue on tfuantum meruit for services actually rendered, 
or he may bring his action for damages for lireacli of contract. 
He mav wait to do this until the terra is ended, and recover 
his actual damages, or he may sue at once and recover his 
probable damages from the breach. But when he has elected his 
remedy and pursued it, a judgment in one action will be a 

bar to a further suit If the discharged servant 

brings his action before the measure of damages has been filled, 
or before the damages have been all known, it is his folly, or 
his misfortune. He cannot sever them, and recover part in 
one action and the residue, when discovered in another.” In 
Logan v. Oaffrey^''' the plaintiff had agreed to serve the 
defendant as a farm hand at the rate of one dollar a day ; and 
the I*ennsylvania Supreme Court said : “ Can a hireling, then, 
after periods of service under such a contract, bring separate 
suits for each day he wrought ? As well might the shopman 
bring separate suits for the tea, coffee and sugar sold to his 
customer, or for the packages delivered each day that the ac- 
count was running. Such multiplicity of actions would not be 
tolerated.” 


255. When there are in any contract more than one 

of e*ch of ^d-veral covenant, the breach of them all consti- 
in one eon- tiit.es one cause of action, unless from 
traet eonstitiues u their nature the covenants are SO different 


ilistinet eiinse of from each Other as to be considered 

diltiir separate contracts; in which case, the 

breach of each covenant will be a separate 
cause of action. Thus, where a lease contained seven distinct and 


independent covenants, the third of which was to keep the 
buildings and fences in repair, and the seventh to build 125 
rods of fence during the term, it was held that a suit by 
the lessor, upon the last covenant, for not building the fence, 
would not bar an action subsequently brought upon the 
covenant to repair, the two covenants being distinct and having 
no connection with each other, except that they were contained 
in and evidenced by the same instrument.'* 
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A suit for rent by u les*<ar lia^, liowfvt r, been lield to 
bar a subsequent suit to enforce the forfeiture of the lease 
for the non-pay meitt of that same reut7- 8o also where 
a mortgage-deed provides for the delivery of the posses- 
sion of the mortgaged property to the mortgagee and 
for the credit by him of the net proHts towards the payment 
of the annual interest, and for tlu* payment of the 
deficiency, if any, by the moiigagoi, and for the 
redemption after four years l>y him on payment of all the 
principal and interest due at that time, a suit tor interest after 
some time on the ground of the non-delivtry of possession 
will bar a subsequent suit brought by tin* mortgagee after 
the expiry of the four wars for tlu* principal and the 
interest accrued hubse<|m‘ui ly to ilie fiisi suit, 'fids was 
held directly in Hikmatulla v. Imam Ali^‘ ' im the ground 
that there was no continuing breach where the mortgagor 
failed to give possession of t.he mortgaged property to 
his mortgagee under a usufruct u.iry luoilgage, and Mr. 
Justice Straight said that, “the plaiutitts' cause of action 
to recover their principal sum of Rs. .‘lOD accrued to them 
upon tlie date when possession of the mortgaged pr()})eriy was 
first refused to them, and this was the same cause of action 
which entitled them to claim inteiest in the month of April 
1 882, and that when they brought their suit to recover the 
unpaid interest, which unpaid intcre>t could be only due 
to them upon the view that the contract lo give possession had 
been broken, the) were lieund to sue Ibr the principal amount 
and vwrenoteiititled to wait until the lour years had expired/* 
So, also, a suit to redeem on the ground of the mortgagee 
having received more than the amount due in respect of the 
mortgage will bar a subsequent suit for the amount of 
the surplus received. This was held in Bdloji 7\iinaji v. Tarnan^ 
goudy^* in which Sir Richard Couch said : “ Tha^ the claim 

which arose out of the . cause of action when the suit 
for redemfition was filed was, tliat tlui plaintiff, the 
mortgagor, was entitled, first, to recover possessinii of the mort- 
gaged property on the ground that the mortgage had been satisfied 
out of the rents and profits received l>y the mortgagees, and, 
secondly, to get back any sura over-paid ; and that, therefore, 
the first suit should haveclaimed both posse.ssiori and thesiirplus/* 
A suit by the purchaser of a certain share of the mortgagor's 
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equity ot redemption tor the posj^essioii of that sliare, will 
bar a suit by him, as such, for the remaining share of 
the property, but will not hir a subsequent suit he may bring 
for tlie remaining share on his purchase of it during the pen- 
dency of the former suit.^'’ 

So, also, in a contract for the snle of certain goods, some 
of which the purchasi r refuses to take, and some of which 
he has taken he refuses to pay for, the covenants to take 
all the goods and pay for them are not really <iistinct, but 
only one ci)ntract, and the breach thereof as one indivisible 
cause of action. In Anderson v. Kala^arla^'^^^ Sir Richard 
Garth expressed a contrary o|)inion, and said : “ That in 
actions founded on contract the most diverse causes of 
action might, under the English system of pleading, have 
formed the subject of one and the same special count; but 
it was never suggested on that account, that these diverse 
claims could he considered in any sense the same cause 
of action. Thus, in au action upon a lease, claims might 
have been made in the same count: 1st, for rent ; 2nd, 
for not repairing the demised premises; 3rd, for not paying 
rates and taxes; 4th, for not insuring the premises from tire; 
and 5th, for im[)roperly cutting down trees. But no one 
ever heard, so far as I am aware, of any two of these claims being 
considered as one cause of action. I have looked through all 
the reported cases that I could find, and all the English as well 
as fudian Digests, for any authority tiiat a claim for debt and 
n claim for damages^ though arising out td’ the same contract, 
has ever been considered as the same cause of action, but I 
liave found none ; and I believe that this is the first occasion 
when such a proposition has ever been suggested.’’ Mr. 
Justice Wilson, however, differed from him and said, ‘‘ Where 
there are two breaches of one term in one contract, and 
both occur before any suit is brought, the cause of action within 
the meaning of Sec. 43 is the non-performance of the promise, and 
only one suit will Jie. In this case I think the cause of action 
is that the defendant contracted to take and pay for ten bales of 
yarn and failed to do so.” This last view has been adopted 
by a Full Bench of Calcutta High Court in Duncan Brothers 
V. Jeelmully'' in which Sir Wdliain Comer Petheram 
cited the above observation of Wilson, J., with approval, and 
after referring to the judgments of their Lordships of 
the Privy Council in Buzloor Ruheem v. Sknmsoonnissa 

Brftlwiuiajttki ♦ . KrU’mu. 1. I. K. IX Ma i. ys. | 1. L. IJ. XII t al. 339. | L L. R. XIX Cal. 372. 
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Begum^^^ in Shankar Baksh v. Day a Shankar and in 
SoorjomOnee Dayee v. Suddanund,^^^' said, To apply the test 
laid down by their Lordships of the Privy Council, each of the 
two cases before UvS is founded, in fact, on a cause of action 
distinct from that which is the foundation of the other. The 
two suits were brou<rht simultaneously, and they are, no 
doubt, different in the foini of action, but still the claim in 
both is for damages on account of breaches of tlie same contract. 
The difference in the form of action is of no consequence, for 
it has been laid down by their Lordships of the Privy Council 
that the substance rather than the form of action should be 
taken into consideratitm. In Imth the plaintiff* seeks to recover 
monies due from the defendant on breach of the same con- 
tract — in the one suit as the pri(!c of goods delivered, in the 
Ollier as damages in consequence of non-acceptance of other 
goods. In substance, tlie two suits are the same. in 
both the plaintiff seeks to obtain the benefit of his 
eontraci.. 1'akiiig this with the illustration to Sec. 43, I 
think tliat tlie plaintiff was didiarred from bringing two suits.*’ 

25fL Hut when a contract comprises several covenants 
T, I i* u , to be performed at diff'erent times, the 

breach of each will, as it occurs, con- 
stitute a separate cause of action. The 
courts have thus often held that each 
successive breach of a contract con- 
stitutes a separate cause of action, so that a plaintiff*, after 
recovering for one breach on the contract, will not be 
barred from recovering on a subsequent breach. Thus, 
in Badger v. TtUumhy''^ Wilde, J., said: “It is undoubtedly 
true that only one action can be maintained for the breach 
of an entire contract, unless by the teims of it, it is in 
its nature divisible. But if <uie contracts to do several 
things at several times, au action of asmmjmt lies upon 

every default The principle is well established 

that a contract to do several things at several times is divi- 
ble in its nature, and tliat an action will lie for the breach 
of any one of the stipulations, each of the^e stipulations 
being considered as a sevenil contract.*’ in Stifel v Lynch^^'"" 
ice was sold at so much per ton, to be paid for in cash on 
the delivery of each load, and a suit for tlio price of the ice 


covctiHiits to be per- 
formed at different 
times constitutes dis- 
tinct cause of' action. 
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delivered on certain occasions was held not to bar even a 
suit for that of the ice delivered on some prior occasions. 


The weight of authority, however, is in favor of the 
view, that when there has occurred, the breach of more than 
one covenant, the breach of all the covenants, before anv 
time, will at that time, be deemed to constitute onlv one 
cause of action, being joined into one by the original 
contract, and regarded as a broach of all the covenants so 
far as enforceable at that time. Thus .Mr. Black says”— 
“ Where several claims, payable at different limes, arise out 
of the same contract or transaction, separate actions may be 
brought as each liability accrues. But it has been held, 
that if no action is brought until more than one is due, all 
that arc duo imist ho incliidod in one action.” On this 
principle, a suit for broach of a covenant is held to bar a 
suit of other hreachos of tlio same covenant, which occurred 


before the lirsl suit was in.siituted and a suit on a con- 


tract which entitles the plaintiff’ to several sums maturing 
at difl'erent times will be an ofTeclual bar to a second suit 


brought to recover claims that were due when the 
first suit was brought.' ' .And where there are breaches 
of several covenants contained in one instrument, a suit 
brought tor damages for .some of the breaches will bar 
a .sub.sequcnt suit for damages for other breaches which 
had occurred before the institution of the former suit.®'' 


"Where an .action is brought on a contract, all claims arising 
under the same and ihen due, constitute an entire and indi- 
visible cause of action -. though the amuunt> accruing under it 
after the former suit may he claimed in a subsequent suit. 
Thus, if one has hired property of, or is himself working 
for, another for a compensation to be paid at regular inter- 
vals, as by the wt>ek or month, whatever is due to him at 


any one time, though it may be made up of wages due for 
two or more months or years, is regarded as due upon one 
contract, and therelorc not subject to separate actions, and 
a recovery for any month or year precludes any further 
recovery for wage;, due at the time of the former suit 
whether earned before or after those for which a recovery 
was had in that suit.' ® 
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Where a promissory note which, according to its face, 
runs for several years, contains a proviso that the interest 
shall be payable annually, and “ if the interest is not so 
paid, the entire principal sum shall immediately become 
due and payable,” the omission to pay the interest for a 
given year will not operate to render the annual interest 
thus accrued and unpaid, together with the principal sum, 
an entire demand, in any such sense as will preclude a 
recovery for each year’s interest as it shall accrue, in 
successive suits therefor."" Again, where one accepts an 
order to pay a given sum out of the first money of the drawer 
which he shall receive on account of a certain business, 
this binds him to pay from time to time, on reasona- 
ble request, as the money is received by him, and a 
judgment recovered against him for a part of the sum, 
upon demand therefor and refusal, does not bar a sub- 
sequent action for a further sum received by’ him after the 
commencement of the first suit.'" If by virtue of a contract, 
monies become due in instulments or at regular intervals, 
a suit for any instalment will bar a subsequent suit for any 
other instalment due at the time of the institution of the for- 
mer suit,'-" but not that for instalments subsequently falling 
due."*' In horillard v. Clyde^'^ Vann, J., in delivering the 
judgment of the New York Supreme Court, said: “It is 
doubtless true, as a general proposition, tiiat each default 
in the payment of money falling due upon a contract pay- 
able in instalments may be the subject of an independent 
action, provided it is brought before the next instalment 
becomes due ; but each action should include every instal- 
ment due when it is commenced, unless a suit is, at the 
time, pending for the recovery thereof, or other special 
circumstances exist."' ” 


In British India also, where a lessor failed to give pos. 
session of the land leased l)v him to the lessee, a suit bv the 
latter for ma^^ne profits for one vear was held hv Calcutta 
High Court to bar a suit by him for those for the subse- 
quent years prior to the former suit, as tfie cause of action in 
both the suits was the non-delivery of the possessirui ; and 
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the decision was aflBrmed on appeal by their Lordships 
of the Privy Council. Where a bond for the repayment 
at a certain time of certain money with interest, further 
stipulated that in default of payment at that time, interest 
would continue to he paid yearly and the principal and 
the interest remaining unpaid would be paid on the 

redemption of another mortgage, a suit for interest after the 
time fixed for re|)aynieiit ah initio would not bar a subsequent 
suit for the interest for a period subsequent to the first suii.‘*^ 
In Appcisami v. Ramasamiy'^ the defeudauts on a statement of 
accounts found a balance of Rs. H,5U0 against them, and gave 
an order for Rs. 2,520 on their servants to pay the same from 
the income received from certain villages for certain years, and 
promised t(» pay the balance in a montli, and two separate suits 
were instituted for the recovery of ilui two items respectively, 
and at plaintiff’s option the suit for the smaller amount was 
held barred l>y the other ; the High Court observing that 
the two claims, or ratluu' the claim in respect of which two 
separate suits hav(‘ lieeii brought, in our opinion arise out of 
one and the same cause of action, namely, an oldigation on the 
part of the debtors to pay and a right In favour of the 
creditor to sue for payment of the sum which the debtors 
admitted as due on settlement of accounts and which they 
thereon promised to |)ay; and the fact that the debtors under- 
took to pav part of such sum at once and part after expiry 
of a fixed time which had elapsed vvhen these suits were 
brought cannot enable ihe creditor to split an entire demand 
in a manner which Sec. 45 was intended to prohibit .... 
The District Munsif is not correct in saying that a different 
cause of action arises on eacli occasion when, in respect of a 
debt secured by an instrument })ioviding for payment by 
instalments, there is failure to pay an instalment : under th(‘ 
terms of the agreement tliere accrues due to the creditor a 
part of liis debt in respect of which he can sue, but the cause 
of action out of \>iuch the claim arises i> the sam^, ami tie* 
(tredilor is bound ti> include in his suit all that is then dm* 
in respect of his claim.” 44ie Calcutta High (’ourt held 
the same in Mackintosh v. iHUy' ' Sir Iiichaid rouch observ- 
ing that “ it is incuinhent on the plaintiff, when two or more 
instalments of such a promissory note as this are due at the 
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time he brings his suit, to sue for them iu one action, and he 
is not at liberty to sue separately tor each instalment or for 
some of them.” 

Sir Richard (Tarth, O.J., observed in Anderson w Kala^ 
(}(irln^^^^ that ‘^claims under the same contract for several 
instalments of the same rent, or for several instalments of the 
same promissory note have l)een held over and over again 
(under Sec. 43) to be claiitis for the same cau^e of action. The 
claims in these cases are not only of the same nature l)ut are 
virtuallv for instalments of the same debt or oblio-ation. And 
the Illustration given in Sec. 43 seems to me to show that these 
are the sort of cases to which the section is intended to apply.” 
The Madras High Court had also acted upou the principle in 
Chokalinya Pillni v. Virntholam,^ in which a lease for two 
years had provided for the payment of rent in kind at four 
different times, and the Madras High Court said : “ The dealing 
was continuous for two years, and though plaintiff* of course 
might have sued for each item or instalment of rent as it fell 
due, the aggregate of two or more of such unpaid instalments 
cannot be divided into two or more caus(*8 of action, but must 
be deemed one cause of action.” Under the Code of 1859, it 
was held in Sutto Ghufii v. Obhoy Nund"^ that a separate suit 
would lie for the rent of each year; and that decision was 
followed in Ham Soondar v. Krishna Ohunder^ and Kristo 
Kinkur Ram Dhnfi.^ “ In one sense,” said Wilson, J., in 
Anderson v. Kalagarla^ Every breach of contract is a 
separate cause of action. But the Illustration to Sec. 43 shews 
that the framers have not liere used the expression in this sense.” 
That Illustration is ; A lets a house to B at a yearly rent of 
Rs. 1,200. The rent for tlie wliole of the years 1881 and 
1882 is due and unpaid. A sues B only for the rent due for 
1882, A shall not afterwards sue B for the rent due for 1881.^^ 
Speaking of the illustration, Puntifex, J., in delivering the 
judgment of the court in Taruck Chunder v. Panchu Mohini^^ 
said : It represents only the exact state of circumstances which 
existed in Raja Sutto Churn v. Obhoy Nund^dud 

it would have been clear if the illustration had been general 
and not confined to the peculiar circumstances of that case. 
But it was certainly intended to reverse the decision of Sutto 
Churn v. Obhoy Nund^ and with it the entire founda- 
tion of the decisions in the two other cvises likewise fails* In 
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my opinion, there can be no reason to distinguish between a 
suit omitting to claim an earlier rent and a suit omitting to 
claim a later rent which is due at the date of its institution. 
The illustration certainly treats a claim to all arrears of rent as 
a single cause of action.’’ 


257. A suit for breach of contract ought to embrace all 

the damages resulting from it, and a 
Suit for breach of con- subsequent suit even for damages su>- 

prospective damages. former judgment from 

the same act of breach will lie barred.^’ 

In Stein v. Prairie Rose^^ the owner of a barge entered into a 
contract of hiring with the owners of a steamer for the sum of 
ten dollars per day until re-delivery in like good order as 
received. After the barge had been retained in their service 
for a considerable period of time, he brought an action against 
them, and recovered the amount due up to the commencement 
thereof. On a subsequent date be brought another action to 
recover the amount alleged to have become due to him for the 
hire of the barge after the commencement of the former action, 
and the court held that tha contract was entire for the use of 


the barge to be returned in a reasonable time; that if it were 
not so returned there might be au action for breach of contract 
for its return ; that the right of the party was, not to exact ten 
dollars per day perpetually, but to charge ibvit for a reasonable 
time: that his former action, in effect, averred that the reasonable 
time had expired ; and that the whole debt was then due, and, 
therefore, that his former recovery merged his entire claim to 
recover for the use of his barge under the contract. Where 


there 


a continuing contract, 


instance, a contract 


for repairs, a suit thereon will not bar a suit for damages 
occasioned by a breach of the contract occurring sub- 


sequently to the commencement of the prior suit, be- 


cause the second claim would be in respect of a separate 
cause of action. e But it will be, of course, different in the 


case of an entire contract, such as a total lireach completelv 
ends, and gives a right of action for the whole damages. Thus, 
in V. the defendant covenanted, in 1882, to supply 

from his dam for the plaintifTs mills a continuous supply of 
water, and a total breach of the covenant occurring in 1826, 
the plaintiff in 1835 brought a suit for the damages sustained 
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by him up to that time; and that suit was held to bar another 
suit for damages occurring since the last named date, and the 
Chief Justice said : ** He now claims to recover from that time 
to the commencement of this action, insisting that the covenant 
is a continuing one, and the liability to performance on the 
part of the covenantor and his representatives perpetual. I 
cannot assent to this construction. It is true the covenant 
stipulated for a continued supply of water to the plaintiff’s 
mills, and in this respect it may be appropriately styled a con- 
tinuing contract. Yet, like any other entire contract, a total 
breach put an end to it, and gave the plaintiff a right to sue 
for an equivalent in damages. He obtained that equivalent, 
or should have obtained it, in the former suit. 'I'o allow 


a recovery again would be splitting up an entire cause 
of action, in violation of establislied principles.” 


In Priest v. Thompson, J., adverting to tlie 

difficulty of distinguishing between the cases in which there 
may be successive rec<»verits upon successive claitris arising out 
of the same contract, and those in which a single recovery for 
a breach puts an end to all further liability on that (jon tract, 
said: ‘‘ The test question generally is, whether the subsequent 
suit is for a breach of the same or a different undertaking from 


that upon which the first suit was maintained. Thus in the 
case of a lease for a year, with the rent payable monthly, 
although the contract is a unit, yet tliere is a sejiarate under- 
taking for the |)ayment of eacli month’s rent. The lessor, 
therefore, having recovered judgment for one month’s de- 
linquency, may yet sue and recover for the non-payment of a 
succeeding month’s rent. Kerr v. Sinvnons^^ is itself an 
illustration of the other class of cases. The lessee had cove- 


nanted for a surrender of the premises at the end of tlu^ term, 
otherwise to pay double rent for every day he should hold 
over. He held over for one month; thereupon the lessor 
sued and recovered the double rent for that month. He held 


over another month, at the expiration of which the lessor 
sued again. It was held that he could not recover, liecause 
the gravamen of the action was, not the several undertaking 
to pay double rent for each month (which constituted only an 
agreed measure of damages), but the breach of the single 
undertaking to surrender possession; and as thi-^ breach had 
been the sulyect of one recovery, there could ncit be another 
for the same c«»nsc.” 
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258. A suit for possession of a piece of land which the de* 
Other instances of iden- fendant had included in her homestead by 
tity of cause of action, building walls, brought with the allegation 
that there were two palm treason it, to which the defendant wrong- 
fully denied access to plaintiff, was held in Maksud Ali v. Nargis 
to bar a suit fur the trees themselves, and the High 
Court said, “that the plaintiff’s present claim arose, and now 
arises, out of the same cause of action as that in the former suit. 
He claims the right in the trees and, by implication at least, 
a right of way to them for the pasis to enable them to draw 
the j nice. We think that his cause of action in respect of this 
arose out of the matters, tlie subject of the former suit. As a 
matter of fact the defendant did then claim tlie trees, both 
expressly and also by the building of the wall so as to bar the 
access to them at her pleasure ; the plaintiff applied for that 
reason to have the right to tha trees determined in that suit, but 
this was refused, as he had not asked for relief in respect to them 

in the suit Part of the cause of action which he 

then had was the interference by the dt^fendant both with the 
plaintiff’s possession of the trees and wdth the access to them.*’ 

A suit for a declaration of the plaintifT^s title to a moknr- 
ruree will liar a suit for the anjount the plaintifl*may he entitletl 
to on account of that title, when the former suit was brought be- 
cause the (h'feiidant by his denial of that title prevented the Col- 
lector who held ihearnouut ill deposit from payingit to plaintiff*. 
This was held in Luchviuji Sahoy v. Ramsaru^^^ Mr. Justice 
Pliear in his judgment in which case said that plaintiff “relied 
solely upon estahlisliiiig his title in that suit in order to be 
enabled to get payment of the money ; anil he complains in the 
Very last passage iu his plaint that, notwithstanding he got a 
decree for his title, the del’endant would not let him get tin* 
Hs. 1^3 ont of the Collectorate. It is verv clear to me that In' 
is barred from bringing this suit by the simple reason that he 
brought a suit before, whiclu as against the present defendant, 
was based on the same cause of action which he now sues upon, 
and that inasmuch us he might in tliat suit have made the 
present claim, he cannot bring a second suit on the same cause 
of action (or that purpose.’* In Niind Lnll v. Aboo Maho- 
the first suit comprised also the laud which had been 
taken over by the fioveniinent tor public purposes, as the 
plaintiff* did not know of that fact, and a subsequent suit for 
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the amount of compensation which the defendant had received 
from the Collector after the decree in the former suit, was held 
to be not barred, as the plaintiff at the time of the first suit had 
no cause of action in respect of the money against thedefendant. 

A suit for the specific performance of contract for the sale 
of land which tlie defendant sold to another person, will bar a 
subsequent suit for damages for the los^ of tho interest on the 
amount of consideration paid by the plaintiff, and for the 
deprivation of the profits that would have accrued to the plain- 
tiff if the sale had been made to him in accordance with the 
contract; as the cause of action in both the suits is the same 
breach of cojitract. 'I'his was held in S/ilh Kristo £)ah v. 
Abdool Sohhan^^ ' in which it was contended that Sec. 7 did 
not apply as ‘‘ P. (the subsequent alienee) was made a defen- 
dant in the former suit, and issues might have arisen 
between P. and tlie plaintiff in that suit, who is also the plain- 
tiff in the present suit.’* The contention was overruled, the 
Court observing that as between tho Mahomedan defendant 
(the vendor) and the plaintiff, there* was nothing to prevent the 
phdiitiff from including in bis elaiju any damages accruing 
from the breach of the contract entered into between the plain* 
tiff and the said Mahomedan defendant/’ 

Even a suit for damages for breach of a contract for 
delivery of certain material has been held to bar a suit for the 
recovery od' the money advanced towards the cost of the 
material, the Court observing that “ when a party brings a 
suit upon a contract, he affirms it, and must seek his ivmedy 
under it for every right which the contract secures to him, 
and whicli has been withheld by the other party. 1'he 
contract, when tlms atlirmed, constitutes an indivisible claim 
to indemnity, wliich cannot be divided into several claims 
and a part lecovered in one action and a part in another.'^’ 
A suit for the use and occupation of land is a bar to a suit for 
injury to the land during the same period of occupation.’" A 
contract and a tort connected with it constitute distinct causes 
of action, and a suit for the hire of a carriage will not l)ar a 
suit for the injury done to it during the hirer’s use of it.'“ 

2o9. A suit for rent at an enhanced rate payal>le under 

other insiniices of non- Stmie liiW of Oil aCCOillit of a spccial notice 
identity of cause of will, liowever, not bar a suit for rent at 
“ction. tlie original rate,'® as the contract giving 
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rise to the obligation of the payment and the consequent 
cause of action in the two cases are different. The contrary 
was held in Kunnock Ghunder v. Ouru JJass^-^ as it appeared 
to the Jud‘^es “that looking at the wording of Secs. 42 
and 4^3 of the Code of* Civil Procedure, it is clearly the 
intention of the Legislature that plaintiffs should bring their 
entire claim and every remedy enforceable in respect of that 
claim into court at once, and that if they fail to do that 
in any suit, they cannot afterwards avail themselves of 
any other remedy on which they have not chosen to insist 
in the first suit.” Cunninoham, J., in delivering the judg- 
inent of the court said : “It is true that the Privy Council 
have pointed out that a suit for enhanced rent and a suit 
for rent are very different proceedings. None the less are 
they, in our opinion, remedies or claims arising in respect of 
the same siiliject-inatter.” This decision has been overruled 
by a Full Uencli of the High Court in Sudduruddtn v. Bani 
Madkah^'^^ Wilson, »!,, havintr pointed out in the judgment of the 
Pull Bench that the Judges in that case did not address their 
attention |)iT*cisely to tlie point arising on tlie section, and that 
a suit for euhaneemeut and a suit for rent may, no doubt, be 
correctly said to he in respect of the same subject-matter, but 
they are not (dainis arising out of the same cause of action. 

In Doorffa Nath Hoy v. Kalec Narahiy^^ 'd suit by a lessor 
for certain lands which the lessee had, in accordance with the 
power giv<m to him by the lease, resumed ou behalf of the lessor 
and himself retained was held not to bar a suit by the lessor for 
the land the lessee had actually taken on lease ; Jackson, J., iii 
delivering the judgment of the High Court observing that “these 
appear to u-i to be entirely distinct causes of action, although 
the plaint itfs title to recover is the same, and the defeiulant’s 
oppornmitv of doing two wrongs is the same.” A suit for the 
cancellation of a deed of gift ol certain property on the ground 
that the defendant had not taken possession or executed a release 
of it, will not bar a suit to obtain a declaration that the deed was 
nominally executed and was not intended to take effect, and 
that notwithstanding that the defendant, since the dismissal of 
the first suit, was setting up a claim to it, as though the relief 
sought ill both the suits is substantially the same, the cause 
of action put forward in the second suit is different from that 
in the first.-” 


I L. u. ixt’iii. inu. 
»« l. I. H, XV I’nl U5. 
XXIV w. K, ;•] 
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In A mbu v. Ketlilamma”' a suit by a claimant of 
the property attached in execution proceedings, to set aside 
tlie auction sale of the said property, has been held not to 
bar a subsequent suit for its possession. This decision was 
based chiefly on the circumstance that the grounds 
of action in the two suits were not identical, and Muttu- 
sami Ayyar, J„ in his judgment said that “ Sec. 283 (Civil 
Procedure Code) gives a special right to sue for a declaration 
of title by reason of the special attribute with which the 
order on the claim petition is invested, unless it is invalidated. 
The right is one which the plaintifl' is at liberty to exercise 
without refcrenco to the court sale and the transfer of pos- 
session under such sale that may or may not at once follow 
the order .... After the claimant’s title has been 
declared, he must no doubt sue but once, both to set aside 
the sale and recover possession, but, until such declaration is 
made, the sale and transfer of possession are in the nature 
of successive wrongful acts origitiating from the invalid 
order rather than of remedies which In^ is bound to claim in 
the declaratory suit which is specially allowed.” Nor will a suit 
for recovery of,'-'’ or a declaration of title in,-® property attached 
in execution bar a suit for damages for wrongful attachment. 


A balance on an account stated and an omission to account 
for the assets of a partnership, entered into between the parties 
on the day of the statement of accounts, were held in Subbayya 
V. Venkatesappa,'^ to be distinct Causes of action, and a release 
given for all demands under duress being a wrong by defen- 
dant himself, could not be set up by himself, and could not 
operate as a merger of the two causes of action, and, therefore, 
a suit brought for the balance, coupled with a prayer for the 
setting aside of the release, might not bar a subsequent suit for 
the dissolution of the partnership, as the allusion to the 
execution of the release was by way of an answer to a plea, 
which, it was anticipated, might be founded upon it, and the 
prayer for the cancellation of the release was regarded only as 
ancillary to the primary relief, viz., the recovery of the balance. 
A suit against some of the heirs of a debtor for the portion of 
the debt payable by them will not bar a suit against the other 
heirs of the debtor for the balance.'"'® A suit on a contract 
induced by fraud is not a bar to a suit for the fraud itself. 


»* I. L. E. XIV Maa. 2.1. 

Dawteon v. Uaiim, Ji> Pac. Rop. 40, 

M Lonoir’t. Adm’r. r, WiUon, 36 Ala. COO, 
2^ I. L. B. VI 


2** PuruniHOokb v. floohhan, II Agra, .3143, 
'Varizor v. !Jo Haiin, 1 H. I). Bmith. (N. Y.) 
2<1J. 

.Murgtin r. Fkidmoro, 3 Abb. Now Cot*. 02. 
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260. A suit for a declaration of title to a property, if 
Suits for declaration of dismissed on the ground that the plaintiff 


title to property do 
not bar a suit for 
possession of the pro- 
perty. 


not being in possession of that property 
was not entitled to a declaration, was 
held in Jibunti Nath v, Shib Nath^^^^ not 
to bar a subsequent suit for the possession 
of that property, brought on the ground that the defendant on 
account of the decision in the former suit sued and obtained 
decrees against some of the tenants of tlie estate, and tlius led 
to an active disturbance of the plaintiff^s possession. This 
decision was followed in Komola Kaminy Debia v. Lake Natlc'^ 
by Cunningham and Tottenham, who observing that in 

tlie first suit There was not any intentional and voluntary 
abandonment by the plaintiflf of any portion of his claim or ol 
any remedy to whicli lie was entitled,” added that ‘‘they could 
not think that where a plaintiff, mistakenly l)elieving himself 
to be in possession, sues merely for a declaratory decree, and 
wiiere, in accordance with this rule, the court finding him 
not to be in possession, dismisses his suit on this ground, 
without any enquiry into his rights, he is precluded from 
subsequently suing for his entire canse of action.’* Both 
these decisions were followed in Nonoo Singh v. Anand Singh'“ 
by Totieuliam and Agnew, J.J. A Full Bench of Allahabad 
High Court held in Jtam Sewak v. Nahchcd^'''' that a suit to 
have a declaration of the plaintiffs’ right to a share of certain 
property and to have a deed of gift thereof by a widow 
(then deceased) set aside will, when dismissed on the ground 
that jilaintifls are not in possession of the said share of the 
property, not bar a suit for the possession of the share of the 
pr()|)erty. Straight, J., in his decision said: “While at the 
time of the institution of the former litigation tlieir cause ol' 
action was the deed of gift, when the present suit was brought 
sornetliing more bad accrued t«> them by reason of the 
obstruction ottered by the respondent to their exercising the 
right of proprietorship over their shares. In the one case, no 
possession having been asserted by the respondent, the 
appellant' were not entitled to sue him for possession; in the 
other case an additional cause ol action had arisen, which gave 

them the right to the further remedv. Under the^e circum- 

* 

stances, it does not appear to me that the appellants have 


I. L. U. Vin ChI. t*!#, l»or Whit© unti Mac 
T»bOf!*on, .JJ . ; tolhiwo'l m Muhau Lul r. 
Bilaso, LL.K. XIV All. 512. 


I. U R. VIII t'al. 825(8). 
o L L. a XII ( al. 2D1. 

I. L. R.IV All. 251. 
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laid themselves under the prohibition of the third paragraph 
of Sec. 43 of the Civil Procedure Code.*'^^ Tyrrell, J., 
said: It is obvious that the test of* the a[)plicability of this 
rule is to ascertain if the person at the time he brought the 
former suit was in point of fact a person entitled to more than 

one remedy in respect of his claim In tlie [)resent 

case the court had found when the first suit came before it that 
the plaintiffs were not persons entitled to the special form of 
remedy or relief they sought to obtain by that suit in respect 
of tljeir claim, namely, the remedy by way of declaration of the 
unlawful character of the invasion of their reversionary rights 
and interest, but that under the circumstances disclosed and 
ascertained in regard to the possession of the parties after the 
widow^s death, the plaintiffs had no such remedy, and tliat 
their only remedy was by way of a suit for clearance of their 
title and removal <»f disturbance to lh(‘ir possession, thjit is to 
say, by biinging such a suit as the plaintiffs brought in Nov- 
ember 1879. It is not suggested that the plaintiffs had any 
other remedy than this, failing the mistaken one for which they 
were non-suited: and thus the action of the court its(*lf in the 
determination of the first suit cleared from the plaintiffs* path 
the obstruction of this provision of Sec. 43. It was then deter- 
mined, and the (h cision has become final, that tlie |)laintitts 
were then ® persons entitled in respect of their claim to one 
remedy only,* and that they were mistaken in entertaining 
the belief to the contrary nnder which they had been led to 
bring the had suit (or anotlu*r supposed remedy which was 
then dismissed. In this view of the law it was an error to 
defeat the plaintiffs on the threshold of their present suit with 
the ohjei.’tion tliat they were peivons who, having been at the 
time of the first actimi entitled to more than one remedy in 
respect of tlieir claim, had elected to sue lor one remedy omit- 
ting the other remedy wliiclt they now seek to obtain in their 
present suit. At and after the death of the widow and on the 
assumption by her donee of her po-^session the plaintiffs had no 
other remedy than that which they are now asking by the 
present suit, and they cannot be barred by a rule prohibiting 
persons who have in fact alternative remedies, and liave elected 

e Ii! Kalidhun V, Shiha n Full of tlir r!al4*ntta Court Ijcld that a 

^uit for a declaration of the plaiiititrrt loan a<M*fmnt, eveh if hucccHhfiiJ, woii)<l iif)t 
Iwir a Hul>He<iucnt for the account itself, hut the ileei-ion prfxreedtwi ou S(?e. I.'* of the 
Civil Pr(K‘e<liire C<Mle of ISriy. aiul tlie Full ileiieh it'^i'If olh,t*rve<l that the result of that 
juiJgrnient would not btr very material in th<- fuiun-. 

•» I. h. H. VII r t fi). 
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to sue their adversaries on one of such omitting others, from 
bringing a suit for the omitted alternative relief.” 


261 . It is a generally accepted rule that a suit on a 

Suits for recovering debt collateral security given for a debt will 
and those for enforce- not bar a suit for the debt itself/^*^ Thus a 
ment of collateral se- suit against only the indorser of a note 
curities thereof. extinguishes and merges the cause of 

action arising upon his contract of indorsement, but does not 
bar a suit on the contract obligation of the debtor/’® So where 
a creditor receives a draft on a third party, indorsed by the 
debtor, as collateral, a judgment in favor of the debtor in a 
suit on the draft is not a bar to an action on the debt.’^ Mr, 
Black says’^‘ that, “ The converse of this rule is also good law. 
The recovery of a judgment against a principal debtor on a note 
given by him, is no bar to an action against liim and another 
on a note given as collateral security for the debt of the prin- 
cipal, unless such judgment has been satisfied.”’® Thusa judg-* 
ment for a debt does not bar a suit to enforce a mortgage or 
other lien given to secure its payment.^® Sec. 43 provides a 
contrary rule, and a Division Bench of Allahabad High Court 
held in Giifnani v. Ram Padarath,'' that a suit for money due 
on a bond hypothecating jiroperty would bar a subsefjuent suit 
in respect ol the same cause of action for enforcing the lien. 


TIte Full Bench of the Calcutta High Court in JonmenJoj/ 
Mullick \\ Dossmoney Dossee^' \^ not against that view as it only 
held that a mortgagee did not lose his lien by taking a mere 
money decree. Sir Richard Garth observed in the judgment of 
the court that “having enforced one remedy without fully realiz- 
ing his debt, lie may afterwards proceed to enforce the other,” 
but it is to be borne in rniiid that tliis observation was made with 
reference to Sec. 7 of the Civil Procedure Code of 1>^59, which 
did not, at least in express words, provide against the splitting 
of remedies.^’ But even under that section, a suit for rent 
was held in Chnnni Lai v. Banaspat not to bar a sub- 

sequent suit to realize the same from [iroperty hypothecated for 
it, Oldfield and Tyrrell, JJ., having observed that, “the plain- 
’s right of suit to enforce tlie mortgage arises by reason of 


** Hrake v, >htoh»'U, 

Fatri'hiM r. llolh. !<' V«)nn. 47'*. 
(Tiipiuau r. Mart.n, 13 John'*. 240 . 

"• llOMoW c. .Vh’Cra^-kon. ^7 N. Tar. WK 
Beiterton r. Roiipo, 3 Lo*i. 2iri. 

Bl. .hni. 5*9 >. 

MfCuUouch V. Heilman, SOreir. lOJ. 
White e. Smith, 75 Am. Doe. 5*4*. 


Fiahor €. Fishe.'. »>*♦ Mas*. 

K^mpker c. Comer. 73 Tex. 1U6. 

Muncie. r. Brown. 112 In*l. 474. 

I. L R. IT All. S 18 . 

I. L,R.vn Cal. 7i4. 

*8 Ciifc Jibuuti Nath e.Shib Nath I. L. R. VUI 
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Suit to recover mnin- 
tenance doe.-< not har 
a suit to have main- 
teimiice ciiarged on 
property. 


there being an existing debt for rent, and remains til! it is satis- 
fied, or so long as he can institute a suit tok^nforce the mortgage. 
The mere taking of a money -decree does not extingui>l) tlie 
creditor\s lien.^*^® .The efl*ect of the last clause of Sec. 43 was 
not considered in this case, though that Section was generally 
referred to. But Sec. 43 is to he construed in regard to the 
mortgaged property as subject to Sec. 99 of the Trarivsfer of 
Property Act (IV of 1SS2), whicli provides tli «t a iiiortgagee 
may institute a suit for the sale of the niortagaged property 
under Sec. 67 of the sai<l Act, notwithstanding anvtiting 
contained in Sec. 43 of the Civil Procedure Code. 

262. A suit for inaiulenanco against certaiit persons 

will bar a suit to have the maintenance 
charged on certain property. This was 
held directly in Rangamma v. Volialayyn^^^* 
in which it was contended tliat the two 
claims were dift'erent and did not arise 
out of one and the satne cause of action, 
and that a w’idow or other female meitiber of a family entitled 
to maintenance might have cause to sue for muiutcnance with- 
out having at the same time sufficient cause to demand that 
the maintenance be made a charge on the pr()|)erty or any part 
thereof; and that, if, subsequently, the manager of tlie family 
or others were to comiiilt waste, or alienate any part of tlie 
property, the claimant would he at liberty to come in and 
sue to have tlie maintenance already awarded made a cliarge 
upon the property. Sir Collins, C. J., and Uraiidt, J., over- 
ruled this contention, observing that, “On the piinci|>le to 
which ettect is given by the provisions of the Code of Civil 
Procedure, the plaintiff was bound, when she sued in 1878, to 
have asked, (dr all th- remedies in res|;eet of the right of 
maintenance, to winch she was then entitled, and that tin se 
claims did arise out of one and the same cause of action, that 
cause of action being the right to maintenance.’* A somewhat 
contrary o[)inion was expressed by Sir Ftiehanl (Jaiih, .1., in 
Pramada Dasi v. Lakhi Naraht^^' but the decision in tljat 
case turned on anotlier jioint. 


WomtaxooaUeen.c IUJco«mar,XVB.JL.K.408. Ti./* aUo Bam ninli • 

I. L. a XI Mad. 127. ^ I- \ H XII 
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CHAPTER XI. 

» 

Lis Pendens. 

263. There is another class of cases also, in which 

the trial of a suit is held barred by the 
General nharaetcr i.l’ pendency of another suit in which the 
/'* pendenH, same matter is directly and substan- 

tially in issue. The object of this 
rule is to prevent a collision between courts ; and to secure 
to the parties “ a certain and unfluctuating adjudication 
of their rights, and at the same time avoid' the vexation 
of unnecessary suits.” It has been pointed out in some of 
the American cases, “ that the “ pendency of another 
suit, upon the same cause of action, in another court of 
concurrent jurisdiction, cannot be pleaded in bar, although 
it is good in abatement.” It may be said tlmt practically 
the effect of the plea is that of a bar, as the abatement 
can come to an end only with the decision of the former 
suit, when its place must at once be taken by that of res 
jvdicata. 

The distinction has, however, been held to be real 
and of practical importance. Thus in Hurd v. the 

United States Circuit Court for the Western District of 
Michigan, said : ” It is quite likely that there is a distinc- 
tion between those cases where the question is whetlier 
the former suit is one pleadable in strict abatement of the 
second, and those where the pendency of the former suit 
is presented as a ground for staying proceedings in the 
second. There would seem to be something of practical 
substance in that distinction, and, if so, it would furnish 
ground for liolding that in order to be pleadable in abate- 
ment the first suit must be for the same purpose as the 
second, and substantiallv the same relief obtainable, and 
rice rerfd. I shall be required to hold that when the 
subject-matter has been drawn into another jurisdiction 
for some purpose which may involve a decision upon its 
merits, the court should stay the second suit brought for 
a different purpose, and t<»r relief not obtainable in the 

Wilcox r. 2 Mich. in >. 

* 28 FtMi. Hop. m. 


1 Ikui. Lis. IVinl. 42ti. 
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first suit, until the determination of the first, when the 
subject-matter is released from the hold of the court, 
impressed or not by the adjudication which that court had 
made.” It has been held that a former suit will not 
constitute lit pendens t unless a judgment recovered there- 
in will be res judicata in regard to the second suit,* but 
the converse is certainly not true, and every suit in which 
a judgment will be res judicata need not be Us pendens. 

To constitute Its pendens, it is primarily necessary 
that both the suits should be for the same relief and in the 
courts of the same State ; and thus, enunciated in general 
words, the rule has been said to be that the subsequent suit 
will not be barred unless the case is the same, the parties the 
same or at least such as represent the same interest, the same 
rights are asserted and tlie .same relief prayed for on the 
same facts and title, or the essential basis of the relief is the 
same.' Mr. Bennett observes that “the plea of Its pendens 
should aver that the second suit is for the same subject- 
matter as that of the first; that the same issue is joined in 
the two suits, and that the proceedings in the former suit 
were taken for the same purpose.”" The rule, it may thus 
be seen is, though analogou.s, yet not co-extensive with 
the doctrine of res judicata, or with that of bar by suit. 


264. In Brtish India, the rule is enacted in Sec. 


Tin* sliituiory nilo of //s 

pt'iKltiiy ill Iridiii (li>- 


12 of the Civil Procedure Code, which 
provides, that “ the Court shall not 
■■ ■■ in which the ... 


1)1 rcn jiKiii'ata. issue is also directly and substantially 

in issue in a previously instituted suit for the same relief 
between the same parties, or between parties under whom 
they or any of them claim, pending in the same or any 
other court, whether superior or inferior in British India, 
having jurisdiction to grant such relief, or in any court 
beyond the limits of British India, established by the 
Governor-General in Council and having like jurisdiction 
or before Her Majesty in Council.” In Balkishan v , Kishun 
Lal,^ Mr. Justice Mahmood said: “It is scarcely necessary 
to say that the rule contained in Sec. 12 of the Code 
of Civil Procedure forms no part of the rule o{ res judicata, 
though the reason upon which it is based is in some 


« Coleft «. Yorks, 31 Minn. 213. 

9 Watson r. Jones, 11 Am. Law. lU'g. 430. 


• Ll^ Pfii. 4}‘J. 
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respects similar in principle to the doctrine of res judicata. 
The distinction between the two rules, however, is vast. 
The rule in Sec. 12 relates to matters sab judice, whiLst 
the rule in Sec. 13 relates to matters which have passed 
into res judicalam. The one bars only a ‘suit; ’ the other 
bars both the trial of a ‘suit,* and of an ‘ issue’ subject to 
their respective conditions. Those conditions are not all 
the same in Sec. 12 as they are in Sec. 13, and 
the wording of the two sections as to the distinction is 
so clear that it is not ea.sy to confound the two rules. 
Now, in .Sec. 12 before the plea can operate as a bar, 
the second suit must not only raise the same issue as that 
in the foiMier suit still pending, but it must be for the same 
relief. . . . The object of the rule contained in Sec. 

12 is to prevent Courts of concurrent jurisdiction from 
simultaneously entertaining and adjudicating upon two 
parallel litigations in respect of the same cause of action, 
the same subject-matter and the same relief. The policy 
of the hiw is to confiiie the plaintitf to one litigation, 
thus obviating the policy of contradictory verdicts by 
two or more courts in respect of the same relief.” And to 
give full effect to the rule, it has not been restricted, as 
held in some cases in the United States, to the cases in 
which the previously instituted suit should be pending 
in a court of equal or superior jurisdiction to that in 
which the subsequent suit is instituted. 


265. The first essential of the rule is that there 


Existence of ])rit)r suit is 
es.seiitial to the appli- 
cation of Us jtcndens. 


should be a previoiiNly instituted suit. 
In Meckjee v. Demchnnd^ Pontifex, 
J., without even referring to Sec. 12, 
observed in the course of the argu- 


ment, that “ priority of time is the proper guide in deter- 
mining which suit should be allowed to proceed ” ; an 1 in 
hi.s judgment spoke of it as a general rule, “ that the plain- 
tiff wlio first brings his suit, claiming an account in respect 
of any particular transactions, has a right to have that 
account taken in the court in which he has chosen to bring 
his suit.” The rule of the American Courts is that the 


plea should actually aver that proceedings have in fact 
been taken in the former suit, such as an appearance 
or the .service of process requiring an appearance. Mr. 


» IV L. It. 282. 
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Bennett says that “ a plea in abatement of a prior action 
pending for the same cause should show that summons had 
been issued and served on the defendant, or that he had 
voluntarily appeared in the cause, otherwise it would not 
appear that the suit is pending.”-' Mr. Freeman observes'" 
that tiie authorities agree that when a court has obtained 
jurisdiction over an action, it is entitled to pursue such 
jurisdiction to final judgment, and that, its jurisdiction 
cannot be divested by the bringing; of another action in 
a court of concurrent jurisdiction, and that, notwith- 
standing the bringing of the second action, the court first 
acquiring jurisdiction will not hesitate to proceed, irres- 
pective of what may be done in the other action by tile other 
court." So far as we are aware, no instance has ever occur- 
red in which the court last acquiring jurisdiction has pro- 
ceeded to judgment and sought to enforce such judgment 
notwitlistaiuling the pendency of the prior action. ... It 
seems impossiole that two courts can, at the same time, 


possess the power to make a final determination of the 
same controversy between the same jiarties. If either has 
authority to act, its action must necessarily be exclusive, 
and therefore it is our judgment that whenc’^cr either the 
State or the national courts acquire jurisdiction of an action 
and the parties thereto, this jurisdiction cannot be de- 
stroyed, diminished, or su.spended by one of the parties 
bringing an action in another court, and that any judgment 
or order of the latter court is void so far as it conflicts with 


any judgment or order of tlie court first acquiring juris 
diction.” 


266. The second essential of the rule in British India, 


Mf'iitity uf ndief asked, 
is (‘ssentiftl fur tin* ap- 
plication of tin ptn- 
deriH, 


as well as elsewhere, is that the relief 
claimed in the previously instituted 
suit should be the .same. “ Where the 
relief sought in the two cases, ’’ says 
Mr. Bennett, “is different, the defence 


of /i.s yendens cannot be interposed, although the same 
question may, to some extent, be involved in the two actions. 
A holder of bonds secured by mortgage on real estate may 
have ejectment to recover the land, a bill to foreclose, and 


1* Lih- iVnd. 402. 

JO l i. Jud. IKl, 

> J 'f.iylor r. Taiiitor, 16 Wall, 366. 
'Icrrill r. 47 Am. Dec. 377, 


-■ r, Rpink, Vi'J All). lJiH‘. 2l4. 
t,. IlawHuM, 2 Alii. Ki'p. AHI. 
r. .Tamen, 2'J \tii, Hop. 412. 
r. Brinkhrnwl, Vn. 612. 


II 



^78 IDENTITY OF FABTIES ESSENTIAL FOR LIS PENDENS. [S. 207. 


an action in personam on the bonds, and in such a case 
‘neither of the suits will bar the other.”^’ 

It has often been said that the plea should aver ex- 
pressly that the subsequent suit is for the same subject- 
matter as the first, and seeks the same or similar relief. 
A Full Bench of Allahabad Hijjh Court held in Bal Kishan 
V. Kishan Lai that a suit for maitknna for the year 1293 
would not be for the same relief as that for malikana for 
prior years; Mr. Justice Mahmood observing that “it 
would be a most unsatisfactory rule of law to hold that 
the pendency of a litigation connected with the rent, 
malikana or any other demand for one year should bar a 
suit for a subsequent year; for if such were the rule, the 
prolongation of the earlier litigation might result in barring 
the later suit by lapse of the limitation ])eriod.’* The same 
view was taken by the Calcutta High Court in Bissessur 
Singh v. Qunput Singh."^ On the same principle, the 
pendency of a suit to restrain the infringement of a patent 
and to obtain an account of profits has been held not to bar 
a subsequent suit for an injunction and for an account 
founded upon a subsequent infringement.'' In some 
American cases, the proceedings have been stayed in the 
previously instituted suit, when that was only for a part of 
the relief, and the subsequent suit for the whole relief.'^’ 


267. The third essential of the rule is the identity of 

the parties. It is not necessary that 
Mi iiiuy oi parti.w jjjg parties should be precisely the 

of 8^"“^ as in the former suit. Thus, if 

the plaintiff after instituting a suit 
sells a part of the property in dispute in it to another, who 
brings his claim asserting his right to that part, the plea and 
defence of the former suit, with respect to the whole 
property and with the original party, will be a good plea as 
against that claim. '' It is necessary, however, that the 
parties to the second suit should be suing or sued in the 
same capacity as in the first. 

If the suhs are brought in a different right or charac- 
ter, the plaintiffs, although the same persons in fact, may 
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be said to sue in contemplation of law as different persona, 
and the suits cannot, in law, be considered as brought by 
the same person, and the relief asked for in the second 
suit could not be had and obtained in the former. Thus, 
where an administrator sued as the representative of an 
estate, and having afterwards procured administration de 
bonis non, brought another suit in that capacity, the plea of 
Its pendens was held not to apply, l.ord Harwicke observing 
that where the same person sues in different capacities it 
is the same as if there were different persons.'" 

The plea has been held not to apply where althouglii 
the parties are the same yet their position is reversed, the 
plaintiff in the former suit being the defendant in the 
subsequent suit, and the defendant in the former suit being 
the plaintiff in the subsequent.’'’ On the same ground, a 
cross-suit, although between the same parties will not be 
liarred by a plea of lu pendens. Thus, where a suit has 
been brought to foreclose a moitgage, the defendant may, 
while it is pending, bring and prosecute a suit for redemp- 
tion of the same.-" 


The fourth essential from a general point of 

view is that the previously instituted 
IViulcm'v "I a suu 111 ii jjhould be pending in some court 

Hi the same State. In England also 
the pendency of a prior suit in a 
foreign State is held to be no bar to a second suit.*' In 
Dillon V. Alearesy'^' the bill prayed that the several <leedh of 
annuity and bonds executed by the plaintiff might l)e delivered 
up to be cancelled upon discharging what might appear to be 
fairly due to the defendant, and that an account might be 
taken. The defendant pleaded that the bill was barred by the 
pendency in the Court of Chancerv in Ireland of a former bill 
presented by tlje plaintiff for the same matter, and to the same 
eff*ect, and for the same relief and purpose. Lord Lough- 
borough, L. C., over-ruled the [/lea, however, saying ‘‘ where a 
man has an estate in England and another in Ireland, the suit 
must go on in both countries.^’ Ireland has since that decision 
ceased to be considered in England a foreign country for 
the piirpose*^ of judicial administration, but the principle of 
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the decision is still important. The decision of the Court of 
Common Pleas in Gox v. MitchelU^^ is a direct authority against 
the stopping of proceedings in a suit in one country on the 
ground of the pendency from before of a similar suit in the 
courts of another country. The principle of the decision in 
this case was followed by Chitty, J., in McHenrn v. Lewis, 
and that decision was confirmed on appeal/*’ though with certain 
observations as to the exi.stence of an inherent jurisdiction in 
every cou»t to prevent all abuse of its process, and to stop 
any proceedings that may appear to be taken merely to harass 
any other parties to them. The decision on appeal distinctly 
recognized the authority of the decision in Cox v. MitchelL 
at least to all the extent covered by the rule of lis pendens, 
Bowen, L. J., said, It simply lays down the proposition, 
that the mere pendency of an action abroad is not a siifticiont 
reason for staying an action at home, altliough the causes of 
tion and the parties may be the same. So understood, it seems 
to me to be common sense.*’ Sir George Jessel further said : 

see no reason on principle why, if the court is satisfied that 
the defendant is being improperly vex^*d, the mere fact of one 
of the actions being in this country and one in a foreign 
country should prevent the court protecting the defendant from 
being so improperly vexed. I atn not sure that what I have 
stated really conflicts with tlie judgment in the case of Cox 
V. Mitchell, in one view, it does not so conflict. If the true 
view of the judgment is, that prmd facie a man is not doubly 
vexed, when tlie action is brought in the two countries, but 
that you want a special case to show that he is doubly ve.xed, 

then there is no conflict of opinion In thiscounliy, 

where tlie two actions are hv the same man in courts governed 
by the same |)roccdiire, and where tlie judgments are followetl 
by the same remedies, it is priind facie vexatious to bring two 

actions where one will (hi But wluoe it is in a 

foreign country it certainly appears to me that we cannot 
draw the same inference. Not only is the procedure diftereur, 

but the remedy is different We know that in 

foreign countries various laws apply, as regards the remedies, 
of a totally distinct character from the laws regulating the 
remedies in this country, so that it is by no means to be 
assumed in the absence of evidence that the mere fact of suing 
in a foreign country as well as in this country is vexatious. It 
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seems to me that you must make out a special case* and there 
is therefore that distinction between the case of the two actions 
being brougiit in the Queen’s Courts, and one action being 
brought in the Queen’s Court and the other in the Court of a 
foreign sovereign.” The court unanimously negatived the 
existence of such a case justifying interference with the pro* 
gress of proceedings. All the judges, however, observed that 
they did not agree with the decision in Cox v. Mitchell, "if 
it lays down as a general principle that this court cannot inter* 
fere where one of the actions is in England and the other in a 
foreign court.” This observation was entirely utinecessary 
for the decision of the case. Cotton, L. J., in support of the 
observation said t ** I find that Lord Cottenhara in Wedder- 
burnv, Wedderburn,^^\&ysdovrn the rule with reference to suits 
in England and abroad in these terms. ‘There can be no 
doubt that the general rule precludes parties from proceeding 
in any other court for the same purpose for which they are 
proceeding in this court, whether the other proceedings are 
taken in this or in any other country ; ' and, again. Lord Cran- 
worth in Carron Iron Company v. Maclaren,*'' says ; ‘ where, 
therefore, pending a litigation here in which complete relief 
may be had, a party to the suit institutes proceedings abroad, 
the Court of Chancery in general considers that act as a vexa* 
tious harassing of the opposite party, and restrains the foreign 
proceedings.’ ” Lord Cranworth was evidently referring to a 
principle quite different from that of Us pendens. Similarly, 
Lord Cottenham went on to add that "if the party conceives 
there are any circumstances in his case which constitute an 
exception to the rule, 1 think that his proper course is, not to 
take proceedings in another court, of his own authority, but to 
roply to this court for permission to take such proceeding^.” 
This qualification of the proposition cited by Cotton, L. J., 
shows that Lord Cottenham did not intend to lay down a 
positive rule like that of Us pendens, in the face of which 
no court could grant permission for the institution of the 
same proceedings in any court. The entire proposition was, 
besides, a mere obiter dictum, as the subsequent proceedings 
which were asked in an English court to be stopped were 
taken in a Scutch Court merely to get security for the 
payment of the amount that the English Court might decree 
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to be paid, and the Lord Chancellor refused to stop those 
proceedings." 

The rule in the United States of America is much the 
same. The pendency of another suit even in a court of 
another of the States or of a foreign country has been held 
not to bar a suit for the same relief in a Circuit court of the 
United States.*® Thus Mr. Justice Clifford in Lorivg v. 

said that ‘‘the English cases go no further than to 

hold that the plea of another suit depending will be good, if 
the first suit was instituted in the same jurisdiction. Such 
a plea is not a good one in the courts of that country if the 
first suit is pending in another country, nor in the colonies 
of the parent country.” The weight of American authority 
also is decidedly to the same effect. The undeviating rule in 
this Circuit has been that the pendency of another .ictiou for 
the same cause in a State court is not a good plea in abate, 
ment.”” The saure rule is established in most of the States.” 


269. 'I'he rule of Us pendens not only affects a suit 
Decision in a suit is brougirt while another suit is pendi g, 
binding against pen- but also alienations or trausfersof riuhts 
dente lite alieneet. or interests in any property made 


fi In Daniell's Chancery Practice/ it is said that ‘a pica of another suit depending 
would not have been a good plea, if the suit was depending in a court in another 
country’; but it is adiei, “Now, however, if there is a alibi peadfKis before a 
foreign court which can a^ord a complete remedy an objection lies to proceedings in an 
Bnglish Court, whetW such proceedings are in rent ot in pertmam-.^* And in a clear 
case this objection may be raised by an application to stay further proceedings in the 
atition."* *’ The decisions cited in support of the view do not, however, quite bear on the 
doctrine of lit pendent. In Wilton v. Ferrand, the proceedings were declined to be 
•topped. In Catterim Chiizztre, the former proceedings were in the High Court of 
Admiralty of Ireland, and the defendant put a cross-claim, and the plaintifTs eppli- 
oation to stop the procee lings in that suit had been dismissed by the said court. The 
plaintiff had put in a claim in respect of the same cause even for a larger amount than 
he had claimei in Ireland, and Sir Robert PhiUimore dismissed that suit, as “ no doubt, 
apart from technical considerations, it would be a most inconvenient course of proceed- 
ing to allow the same case to be heard at the same time in two different courts.” In 
Forton v Floren'^e Ltnd Co., there was a motion on behalf of the holders of obligations 
issued by the Florence Land Co., to restrain the Anglo-Italian Bank from selling the 
Companv’s property at Florence, of which they were mortgagees ; and Sir George Jessel, 
M. R , dismissed it in^er aUt on the ground that the Bank had “taken proceedings in 
the Court of Florence, the proper court having jurisdiction to establish their title ; and 
litigation there to which the plaintiffs are or may be parties being in the court of the 
country having actual jurisdiction over the subject-matter, and having entertained that 
jurisdiction by a prior litigation, it is cont**ary to all the rules of the comity of nations 
that this court should actively interfere between the same litigants.” 
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during the pendency of a suit concerning that property. As 
a natural result of this doctrine, a judgment in a suit is 
binding also on persons who, though not parties to that suit, 
derive their interest pending that suit from either of the 
parties thereto. This is virtually another extension of the 
doctrine of res judicntn in regard to persons, and was re- 
cognized even by the Romans among whom the res from the 
commencement of U.s bjcamo litis'iosa which neither of the 
parties could alienate : the subject in dispute after litis 
contestntio beca.me lirigious and passed into (^uas'i-judicial 
custody, and both parries came under an ohiigation not to 
withdraw it from the deci.sion of the judge.“ 

The Roman Law thus expressly provided, Rem de qua 
contronersin prohih-mur in acrum dedicare, and from that 
law the rule has, with some modifications, been transplanted 
into the jurisprudence of ilie countries of continental 
Europe. In England also the rule is of a very ancient date; 
and pendente Hie nihil inonnetur is an old maxim of the 
English Common Law. 

By 28 Edw. I. Ch. 11, .x pendente lite purchase was 
declared champertous, and the English Courts held under 
that statute, that conveyances made pendente lite were 
void " As pointed out by the Lord Chancellor (Cranworth) 
in Bellamif v. Sabine,^ “ in the old real actio:i.s, the 
judgments bound tlie lands in suit notwithstanding any 
alienation by the defendant pending litigation.” 

The rule was in early times engrafted on tlie practice ot 
the Equity t'ourts, and was universally recognized in the 
time of Lord J3acon who in his Ordinances laid it down that 
“ no decree bindeth any that coraeth in bona fide, by con- 
veyance from the defendant before the bill exhibited, and 
is made no party, neither by bill nor the order ; but, when 
he comes in pendents lite, and, while the suit is in full 
prosecution, and without any color of allowance or privity 
of ihecourt, then regularly the decree bindeth ; but if there 
Were any intermissions of suit, or the court made acquaint- 
ed with the conveyance, the court is to give order upon 
the special matter according to justice.” 

' ^ Mack- Horn. Law, 

Tom. Mod. Rom. Law, I'd . 
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In Sorrel v. Carpenter” Lord Chancellor King aaid, 
“ Where there is a conveyance made pendente lite, without 
any valuable conf*iderationt and to avoid and exclude a 
decree, it is to be highly discountenanced, and even though 
the alienation be for never so good a consideration, yet if 
made pendente lite, the purchase is to be invalid.” 

Lord Chnneellor Camden in Worker v. Smallman” said : 
“The question is, where a bill is filed by a creditor for sale 
of an estate to pay debts, and all the parties have put in 
answers and submitted to the jurisdiction, whether the heirs 
at law or devisee can sell witliriit the privity of the court 
or creditors. ... 1 hold it a general rule that an 
alienation pending suit is void. The modern doctrine 
is that it IS merely voidable by the result of the suit.” 
Thus Sir William Crant, M. R., in Bishop of Win- 
chester V. Paine, after observing that “ ordinarily, it is 
true the decree of the court binds only the parties to 
the suit,” said : “He who purchases during pendency of 
the suit is bound by the decree that may be made against 
the person from whom he derives title. The litigating 
parties are exempted from the necessity of taking any 
notice of a title so acquired. It is to them as if no such 
title existed.” This observation was cited with approval in 
Metcalfe v. Pulvertoftf in which Vice-Chancellor Plumer 
pointed out that the concluding passage of Lord Camden’s 
judgment in Walker v. Smallwood “ declaring, as a general 
rule, that an alienation pending a suit is void, must be 
understood with reference to the subject he is speaking of, 
not absolutely.” Referring to the maxim cited above, the 
learned Vice-Chancellor said : “ The true interpretation 

of this rule is, that the conveyance does not vary the rights 
of the parties in that suit ; that it gives no better 
right, having no eflfect with reference to any beneficial 
result against the plaintiff in that suit, and it is very 
reasonable that the litigating parties should be exempted 
from the necessity of taking notice of a title acquired under 
such circumstances. With regard to them it is as if it had 
never existed : otherwise suits would be indeterminable ; 
if one party pending the suit could by conveying to others 
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create a necessity for i»»trodiicing new pjirties. The vnlimtary 
act tlier^-f)re of tlie defendant., roiiveyiiii to an nher, oannoc 
vary the sitnation or affect tlie right-^ (»f tlie plaintiff, flie //> 
pendens is presumptive, if not artnal, notice ; and tlie purchaser 
is in the same situation, in which the vendor stood ; up m this 
plain principle, that the suit is to be decided accoriltng to the 
state of things, when it was instituted; and the rights, however 
they may be varied by death, bankrup cy, etc., cannot be affect- 
ed by the voluntarv act of either po ty. I'his is the princ»ple 
running through all the cases both at law and in equity. 
Sorrel V. Garpenter^'^ Turner v* Hichmondy*^ and the obscure 
ca-^e in Chancery do not go fui ther than avoiding the 

conveyance with reference to the suit depending, not to all 
purposes.*’ 

The Rnglish statute was substantially re-enacted in New 
York, and the courts there in construing it followed the 
Englisli cases. The doctrine as to the effect of li$ pendens has 
undergone a change there also, and it is now agreed upon in 
the United States that the effect of the rule is not to annul the 
alienation, but to render it subservient to the rights of the 
parties to the suit, the alicuati^m not being void on accoutit of 
lis pendens y but voidable only.^*’ Mr. Bennett in his article on 
Us pendens \wyii it down as a general rule that, “during the 
pendency of the suit the property may be sold, the purchaser 
taking it subject to the title of his grantor as determined 
l)y the suit;*°**^^ and the title of the purchaser nut being 
affected unless the suit terminates adversely to his vendor.^'* 
Mr. Bennett in his Work on Us pendens says/^* “Conveyances 
pendente lite are not prohibited and held void, but the interest 
of the grantor passes subject to the final determination of the 
pending cause.” It has been repeatedly held by the American 
courts that in accordance with the rule of lis pendens^ an alie- 
nation or transfer of the subject-matter of a suit, made while 
the suit is being prosecuted with due diligence, is void as 
against the judgment finally rendered in the suit.“ In 
Brightman v. Brightman,^^ the Rhode Island Supreme Court 
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sai6 : '*We apprehend it is well settled that he who purchases 
property p«nding a suit in which the title to it is involved, 
takes it subject to the judgment or decree that may be passed 
in such suit against the person fnin whom he purchases. 
That he purcliased hoiA fide and paid full cniioideratioo for 
it, will not avail against such judgment or decree.” 

It appears to be unanimously agreed upon, that he who in- 
ternieddles with property iii litigation does it at his peril, and is 
as conclusively hound hy the results of the litigation, whatever 
they may be, as if he had been a party to it from the outset,''^ 
or as if he had not acquired that interest. His rights are 
absolutely concluded by the judgment in the suit.°’ And 
naturally, a purchaser from any such person deriving his title 
pendente lite will also be affected and take subject to the 
doctrine of tis pendens/"* An early case in Virginia is 
understood as restricting the doctrine of /fspcnrferas to purchases 
and conveyances from the parties to the suit, and us having no 
force against a person who obtains a transfer penrfe/ife /ife 
from some person who, though not himself a party to the suit, 
obtained his title pendente Lite from one who was such a party 
This case, so far as our observation extends, has never been 
affirmed ; but the cases necessarily in direct conflict with it do 
not seem to be numerous.*® The general expression that lis 
pendens only affects purchasers from parties to the imt pendente 
lite is of frequent occurrence in the reports. Upon examination 
of the cases in which such expressions are employed, they will 
generally, if not invariably, be found to be intended as state- 
ments of the rule applicable to transfers made prior to the 
institution of any suit, or to transfers pendente lite of titles 
existing independent of that in litigation. It would be very 
strange that if, after the general application of the doctrine 
of lis pendtns had been upheld for ages as absolutely 
indispensable to the administration of justice, a limitation 
should be imposed necessarily subversive of the whole 
doctrine. If two or more pendente lite transfers are 
to be allowed to thwart the purposes of a suit, then 
the principles of necessity and of public policy, of which 
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80 much has been said, are to be regarded as decidedly more 
important than the interests of a pendente lite purchaser, but 
decidedly less important than the interests of his vendee. If 
the final judgment in any action in reference to specific pro- 
perty may be nullified by two transfers, instead of by one, the 
difficulty of the extra transfer is not likely to furnish any consi- 
derable protection to the judgnient.”^^ And the rule applies 
not only to the suits technically so-called but to otlier proceed- 
ings also, as an illustration whereof reference may be made to 
bankruptcy proceedings, which must, at some stage of their 
progress, become lie pendens, the object of all such pruceediugs 
being to arrest the bankrupt’s agency in the further manage- 
ment and control of his estate, and enable the court through 
its officers and employes to administer it and distribute the 
assets among his creditors. 


270. For the binding effect of a judgment in a suit on 

pendente lite alienees, it is not necessary 
Peudento lito alieneeii should have been made parties 

the suit as ‘^at suit ; because under any circum- 

stances they can claim no rights under 
such alienations except what belongs to the person under whom 
they claim. In Youngman v. Elmira Railroad Company, 
Judge Sharswood, delivering the judgment of the Pennsylvania 
Supreme Court said : “ It is perfectly well settled that incum- 
brancers who become such pendente lite, are nut necessary parlies 
to a bill to foreclose, although they are bound by the decree, for 
they can claim nothing except what belongs to the person under 
whom they assert title, since they have coustructive notice ; and 
there would be no end of such suits if a mortgagor might, by 
new incumbrances created pendtnte lite, require all such incum- 


brancers to be made parties.” Mr. Bennett says, speaking of a 
lis pendente purchaser: "The party from wh<*m he purchased 
continues as the representative of his interest, and the pur- 
chaser is bound by the result. If admitted as a party he could 
only prosecute or defend in the shoes of his grantor. The 
court would not permit any new questions to arise in the 
cause in consequence of such purchase.’^ Where a purcliase 
has been made of the subject-matter of the litigation pending 
the suit, it is unnecessary to amend the pleadings setting up the 
fact of purchase. Yhe pendente lite intermeddler must stand 
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in the shoes of his grantor, and has no right to demand to be 
made a party. There is no new issue which can be tried or 
formed by reason of the pendente lite purchase. The effect of 
the Us pendens is to overrexch and annul all conveyances with- 
out bringing the party before the court or introducing any 
proof with respect to the transfer. There is no new issuable 
fact to be tried or triable.”*® 

A pendente lite purchaser takes the place of his grantor, 
and he is therefore not only bound by the judgment in the suit, 
but the judgment is evidence Hgainst him with respect to the 
subject-matter of the suit, to the saiae extent as if he were a 
party to the record.*® So strict is the rule that one who takes 
title or possession from a defendant in ejectment pending the 
suit is bound by the judgment and can be evicted by the process 
which shall issue tlierein, although lie is not a party thereto.*® 
In England, it was urged in Sandon v. Morris^' that the 
plaintiff knew there was another party, and purposely went 
on in his absence, and without bringing him into court, in 
order that he might be bound in his absence. Lord Brougham 
said that it would be a direct innovation of that doctrine {lis 
pendens") and quite unwarranted, either by the principle on 
which it rests or by anything to be found in the cases which 
have been decided upon it, if we were to allow an exception 
of this description, and to enable a purchaser to escape from 
the effects of the suit by showing that his purchase became 
known to the party suing the vendor, and that this party 
afterwards went on without calling upon him or letting him 
in to defend the suit. Even an assignee in bankruptcy, when 
the bankruptcy and the appointment of the assignee occur 
pendente We, is not a necessary party,*® though he may 
sonietimes be allowed to become so on special application. 
Pending a suit against trustees, if other trustees are substituted 
in place of the original ones after the court has acquired 
jurisdiction of the defendants and the subject-matter of the 
suit, the lis pendens of the suit will bind the substituted 
trustees, even though they should not have been made parties.*® 

It follows from the principle that a pendente lite purchaser 
is not only not a necessary party to a suit, but nut entitled 

Ben. LU. Paid. 997. >> Young r. Oardwell, 6 Lea. 171. 

Wataon e. Dowling, 96 Oal. 19S. Yateman r. SavingB Institute, 66 U. S. 764. 

•• Sampaon r. OUleyer, 99 Cal. 901. Jerome r. McCarter, 94 U. & 784. 

Hanaon r Armitronf , 99 111. 442. 2iane v. Pink, 18 W. Va. 780. 

I/mg 8. Meyille, 99 189. •• Ben. lit. Pend. 282. 
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upon his own motion to become such^ that such a purchaser 
has no right to prosecute a writ of error or appeal from an 
adverse decision against hU grantor. The plaintiff, however, 
has the right to perfect his cause in this way so as to avail 
himself of the complete remedy which he would have had 
against the assignor. The court also may permit one acquir- 
ing an interest pendente lile to appear and prosecute or defend} 
but it is nut a matter of right, nor does it become necessary to 
the efficiency of the final judgment or decree, that the other 
parties to the litigation should cause such pendente lite claim- 
ant to be made a party. ^ But it has also been said that 
where a complainant’s interest is involuntarily assigned by 
reason of his bankruptcy, insolvency, or other like cause, tlie 
assignee is entitled to supply the defects of the suit, if it has 
become defective merely, and to continue it so as to enforce 
the interest or right which has passed to him as the assignee.** 

Mr. Bennett says : ‘*The general conclusion from all the 
authorities would seem to be. that, where the interest is volun- 
tarily assigned, the assignee or hU grantee is an unnecessary 
party to the suit, because such cases come squarely within the 
rule of pendente lite purchasers. On the other hand, the weight 
of authority seems to be that where the interest is divested 
compulsorily or by operation of law, while in most instances 
the presence of the assignee is not absolutely necei>8ary to the 
validity of the proceeding, yet it is desirable and expedient 
where it becomes important that conveyances should be made 
or other personal acts done by the assignee which can be 
enforced, otherwise than by his presence in court as a party to 
the suit. Thus, where it is necessary to compel an assignee 
to join in a conveyance, such assignee, although not a necessary 
party for other purposes in the case, is a proper party, at the 
election of the plaintiff. If the procurement of a conveyance 
for instance is necessary it may be said that he is a necessary 
party.** The case is somewhat different so far as relates to a 
complainant or a defendant, where a defendant goes into a bank- 
ruptcy or otherwise loses by operation of law the interest 
which he had at the commencement of the suit. In such case 
it may be said that the suit, while it does not abate as to such 
defendant, is defective for the want of the presence of the 
assignee in bankruptcy or other assignee. In that case the 

H Ben. Lii Pea, 171. I ** Ben* I4f fend. 96. 
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assignee should be brought in by an original bill in the nature 
of a supplemental bill.” Thus in Smith v. Brittenham,^^ the 
plaintiff after the corntnencement of suit, but before hearing, 
assigned his interest to another, and it was held that the suit 
thereby became defective for want of pro|>er parties, and that 
no valid decree could be entered until the assignee should 
make himself a party to the cause. 


271. Lit pendens is often referred to as a lien, though, 

correctly speaking, it is not a lien, but 
Doctrine of Us penden« gimply the power or force of jurisdiction 

constmetive notice. <>' t|>e court, “ taking effect upon the 

subject>matter of the suit, so as to hold 
it within the grasp of the court for the execution of final 
judgment.” In the earlier cases, the rule was deemed 
to rest on a constructive notice of the proceedings in 
the suit, and some of the incidents of the ap^ication of 
the rule still indicate traces of that origin. Thus Lord 
Hardwicke in Worthy v. Earl of Scarborough^^ said that 
** all people are supposed to be attentive to what passes ** 
in courts of justice ; and Newland in his work on 
the Law of Contracts^o writes that, “ the rule is founded on the 


idea that, as the pendency of the suit is a transaction in a 
court of justice, all people are supposed to be attentive to what 
passes there.” In Brightman v. Brigfitman^° the Rhode Island 
Supreme Court said : ** That the pendente life purchaser would 
not be permitted to prove that he had no notice ofthe pendency 
of the suit. The law infers that all persons have notice of pro* 
ceedings of courts of record.” Adams in his Doctrine of 
Equity says,^' *' that it is presumed that legal proceedings, 
during their continuance, are publicly known throughout the 
realm,” further observing that by ' realm ’ is meant * the State 
or sovereignty where the property is,’ and by the term 'the whole 
world’ all men in that jurisdiction or State.” Mr. Justice Story, 
in his work on Equity Jurisprudence, says: “Every man is 
presumed to be attentive to what passes in the courts of justice 
of the State or sovereignty where he resides. And, therefore, a 
purchase made of property actually in litigation, pendente life, 
for a valuable consideration, and without any express or implied 
notice in point of fact, affects the purchaser in the same manner 
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as if he had such notice, and he will accordingly be hound by 
the judgment or decree in the suit.”-''' 

This theory of constructive notice and the presumption on 
which it is based has often been condemned. Thus Melville, 
J., in delivering the judgment of the Bombay High Court in 
Krishnappa v. Bahiru,^'^ referring to it said : “We might 
well hesitate to regard as conclusive such presumption as is 
here referred to, or to carry the doctrine of Us pendens to such 
an extreme.” 'I’he incorrectness, as a fact of the presumption is 
not denied, but it is usually attempted to justify it on the analogy 
of that of universal knowledge of law, and of tiiat of Caveat 
emptor, Mr. Bennett admitting that ” the application of the 
principle in practice, as well as the inilulgence in the presump- 
tion that all men know the law, is attended with severity in 
special cases,” adds “but where a hardship must, exist, it is 
better that it should fall upon him who, by diligence and 
intelligent research, might have avoided it, and is, hence, res- 
ponsible for it, than upon the general public, who innsl preserve 
their right, through legal proceedings in the courts.’"'^^' tSome 
ot'the French jurists, even going beyond th** doctrine of notice, 
have attempod to justify the application of the rule of lis pendens 
on the ground que I' acquit eur d'un objet litigicux, faule 
d'etre voloninirement intervenu dans I'instanee pendants 
entre son vendeur et un tiers, doit itre prisvwv in ctnt 
de dol, et comme tel, tenu d' en subir las consequences qneUes 
qu'elles soient, though this jwesumption has been con- 
demned as being opposed to general principles, alors 
surtout que rien ne ddmentre que eel acquireur ait en 
connaissance de ce procesJ"' 'J’be doctrine of the constructive 
notice of lis pendes without regard to actual notice, is firmly 
established by repeated adjudications, both in Kngland and the 
United States. 


Id this country, quite recently, in Abbop v. 

Sir Arthur Collins,* C. J„ and Wilkinson, J., said — “In order 
that third parties should be bound by the decree passed in the suit, 
it is, it appears to us, essential that they or that the partie* 
through whom they claim should have had notice, for, as remark- 
ed by tiir Richard Couch, C. .1., in Kailas Chandra 
Qhose V. Fulchand,^'" practically there i.s no substantial 
difference between lis pendens 'dod having notice of the suit.*' 


•* Sod Ene. Ed., M3. 
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Doctrine of /m 

maintained on aocount- 
of necessity and ]>iiblic 
policy. 


272. Mr. Bennett himself points out, however, that the 

foundation for the doctrine of lin pendens 
does not rest upon notice, actual or con- 
structive, but solely upon necessity — the 
necessity that neither party to the liti- 
gation should alienate the property in dis- 
pute so as to affect his opponent,®^ . . . the necessity of the rule 

is inexorable tempered by little or no consideration of conscience, 
because a relaxation of the rule, to avoid harsh applications in 
special cases, would defeat the object of the rule itself. Mr, 
Freeman ob^erves that, “ If during the pendency of any action 
at law or in equity the claim to the property in controversy could 
be transferred from the parties to the suit so as to pass to a third 
party, unaflected either by the prior proceedings or the sub- 
sequent result of the litigation, then all transactions in our courts 
of justice would, as against men of ordinary forethought, prove 
mere idle cereiuonio. A scries of alienations protracted into 
the boundless future would for ever [ireclude the prevailing- 
party from obtaining that to which he had vindicated hisclaim/*^^ 
Tile same has been repeatedly laid down by the courts. Thus 
m Murray v. Chancellor Kent said: “lam bound 

to apply It and it is imt in my power to dispense with it. [ 
have no doubt the rule will sometimes operate with hardship 
upon a purchaser witliout actual notice, but this seems to be one 
ofthe cases in wbicli private mischief must yield to general 
convenience.’' And in Newman v. C/iapfuan^^'^ the Supreme 
Court of Virginia said ; ‘‘ 'Hiis necessity is so obvious that 
there was no occasion to resort to the presumption that the pur- 
chaser really had, or by inquiry might have had, notice of the 
pendency of tlie suit, tojusiify the existence of the rule. In fact 
it applied in cases in which there was a physical impossibility 
that the j)nrchaser could know, with any possible diligence on 
his part, of the existence (d’ ilie suit, unless all contracts were 
made in the office from which the suit issued and on the last 
moment of thedav.” it was said in Watson v. Wilson^^ that: 
**It is a careless use of language which has led judges to speak 
of it (tis pendens) as notice, because it appears to have in some 
instances a similar effect with notice.” The Tennessee Supreme 
Court has recently ob^erved in Mann v. Roberis^^^ that the 
doctrine of lis pendens does not depend upon notice at alL In 
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•» 14 Am. Dec. 76«. 
•ti Am. Dec. 4&9. 
n Ixu. 67. 



8 . 378 .] 


LIS PENDENS MAINTAINED ON ACCOUNT OP NECESSITY. 


691 

Houston V. Timmerman,'- Lord, J,, in cldiverino- the jiidcrment 
of Oregon Supreme Court snid : ‘‘Chancellor Kent said", that 
a * duly prosecuted, and not conclusive, is notice 

to a purcliaser so as to affect and bind nis interest bv the decree.’ 
Strictly speaking, however, the doctrine of /is pendens is not 
founded upon notice, but upon reasons of public (loliey, found- 
ed upon necessity. . The main purpng^ of the lule is to keep 
the subject-matter ol thti litigation within tlie power of the 
C'Ourt until the judgment or <jecree shall lie ent(*red ; otherwise, 
by successive alienations, its judgment or ilecive could be ren- 
dered abortive, and thus make it impossible for the ('ourt to ex- 
ecute its judgments or decree. Hence the oeneral proposition, 
that one who purchases of either party to the suit the subject- 
matter of the litigiitiou after the eon rt has ae(|nire(l jurisdiction 
is bound by the judgment or decree, whether he pilrelmsed for 
a valuable consideration or not, and vvithont any express or im- 
plied notice in [loint of fact, is su'^tained hy manv autln)ritie8, 
and disputed l)y none.*’” The ndeofZ/.vjE)eWrfm<{ is really found- 
ed on an absolute public policy, tor otherwise, alienations made 
during an action might defeat its whole purposi*, mul there 
would be no end to litigation. In Brighfman v. BrightmanJ* 
the Rhode Island Suiueme Court said : “ This rule has been 

adopted from motives of public policy. Without it, the effect of 
every judgment and decree might he avoided hy a mere tran.sfer 
of the defendant’s title, as a decree of judgment was about to 
be passed against him. A party might always ia* in pursuit 
of bis rights without being able to overtake them.^*^” In Eng- 
land, in Bellamy V, Sabine,^^ l.ord Chancellor Oran worth said: 
“It is scarcely correct to speak of lis pendens as affecting the 
purchaser through the doctrine of notice, though undoubtedly 
the language of the courts often so describes its operation. It 
affects him not because it amounts to notice, but because the 
law does not allow litigant parties to give to others pending the 
litigation rights to the property in dispute so as to prejudice the 
opposite party. . . The necessities of mankind recpiire that the 

decision of the Court shall be binding, not only mi the litigating 
parties, but also on those who derive title under ihem by alien- 
ation made pending the suit, w^hether such alienees had or had 
not notice of pending proceedings. If this were not so, there could 
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be no certainty that litigation would ever come to an end." In 
that same case, Turner, L.J., speaking of the doctrine said, “It 
is a doctrine cumiuoii to the courts both ol law and equity, and 
rests, I apprehend, upon this foundation, that it would be plainly 
impossible that any action or suit could be brought to a suc- 
cessful termination if alienations pendente lite were allowed to 
prevail. The plaintiff would he liable to be defeated in every 
case by the defendant’s alienating before the judgment or decree, 
and would be driven to commence his proceedings de nouo, sub* 
jcct again to be defeated by the same course of proceeding.” 
This has been (piotcd with approval in a number of cases even 
in thiscountry.''< Citing that case, Kernan and Kindersley J.J., 
said in Manual Fruval v. Sanafi^apalW^ that “ the doctrine of 
Its pendens does not depend upon notice, but upon the ground 
I hat it is noctssary to the administration of justice that the de* 
cision of the Court in a suit should be binding, not only on the 
litigant parties, but on those who derive title from them pen* 
dente Hie, whether there is notice or not." Quoting that same 
case with approval in Brahannayaki v. Krishna, Muttusarai 
Ayyar, J.,8ald: “The true rule as to lis pendens does not rest 
either on implied notice of everything deducible from, or appear- 
ing in, the suit, or on the eonstructive extension of parties so 
as to warrant the purchaser pendente lite being treated as if he 
was a party to the suit in every respect. But it consists, as 
stated in Bellamy v. Sabine, in that pendente lite neither 
party to the litigation can alienate the property in dispute so as 
to afft'Ct his opponent.” The Bombay High Court in Oulab- 
chand v. Dhondi^' broadly said that for the application of the 
doctrine of lis pendens it was immaterial whether the alienee 
pendente lite had notice of the suit or not. 

273. On general principles of expediency and equity, 

the doctrine of lis pendens has long beeti 
Roeognition and adop- recognized in India. It was not formallv 

British India. enacted Hi this country prior to 18K2, 

but it received recognition in Sec. 228 of 
the Civil Procedure Code of 1859, which provided that “if the 
decree be for a house, land, or other immovable property in the 
occupancy of a defendant or some person on his behalf, or of 
some person claiming under a title created by the defendant 
subsequently to the institution of the suit, the court shall order 

lUj Kishon Mookorjee r. llmlUa Madhiib llul- VIl M. 11. C. Ik 111. 

dur. XXI ^V. It. 849. I. I„ R. IX Mad- 
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(ielivery thereof to be made by puttini; the party to whom the 
house, land, of* other immovable propertv may have been ad- 
judged.” The Bombay High Court in Krishnappa v. Bahira*- 
.-aid, however, that on reading that section with Sec. 230 of the 
Code, It would seem reasonable to infer that the person so 
removed might, under certain circumstances, Ije reinstated in 
possession. The effect of the two sections taken together would 
seem to be that an alienation of property pendente lite is pritnd 
facie fraudulent, but that if the alienee could show that he was 
a bond fide purchaser for valuable cunsideratiun without notice, 
or that iu any other way he had an equity superior to tlial of 
the plaintiff in the suit, he might recover the property front 
which he had been in the first instance summarily removed.” 

The courts here, however, acted upon the doctrine quite 
apart from, and independent of, the Civil Procedure Code on the 
analogy of the English cases, and to the extent it was recog- 
nized by the English ('ourts. Thus Mr. Justice Holloway, in 
hisjudgmentin Tranquebar v. Nathambedu,^^ said : “Thedoc- 
trine of lie pendent is, simpi)', that parties bound by the litiga- 
tion cannot alter the object of it so as to withdraw it from the 
decree made in the suit. It by no means implies that, upon 
the instant of a question being raised, the parties are compelled 
to quiescence until its determination. So far is this from being 
the case, that, unless the question involved in the litigation will, 
when decided in a particular manner, render a title insecure, 
lit pendens is not even an answer to a bill for specific perform* 
ance.°*” In Manual Fruval v. Sanagapalli,°^ Kernan and Kin- 
dersley, JJ., referring to some of the earlier decisions of the 
court said, that the doctrine of Its pendens no doubt applies 
to- this country.** In Gulahchand v. Dhondi,^^ it was observed 
that a mortgage made pending a suit by a prior mortgagee for 
the sale of the mortgaged property was void. So also Sir 
Michael Westropp, C. J., in delivering the judgment of a Full 
Bench of the Bombay High Court in Lakthmandas v. Das- 
rat,” said: “ As observed in Balaji v. Khuthalji,*^ nnd other caws 
there cited, the doctrine of lis pendens is in force in British 
India.*’ The rule, as now enacted for British India, is con- 
tained in Sec. 62 of the Transfer of Property Act, 1882, which 
provides that “ during the active prosecution in any court h^- 
ing authority in British India, or established beyond the limit* 
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ofBritish India by the Governor-General in Council, of a con - 
tentious suit or proceeding in which any right *to immovable 
property is directly and specifically in question, the property 
cannot be transferred or otherwise dealt with by any party to 
the suit or proceeding so as to affect the rights of any other 


party thereto under any decree or order which may Ite nmtie 
therein, except under the authority of the court an<i on such 
terras as it may impose.” This rule so far it goes is tjuite in 
accordance with that recognized in England and the United 


•States. 


274. The very first essential for the application of the 

rule in British India, as well as elsewhere, 


dt penden* applies only 
to aliennttonx made 
pending a contentious 
civil proceeding. 


is that there should be a contentious suit 
«)!' proceeding, and that the alieuatioii 
should be made in the active prosecution 
thereof. A suit is not contentious within 


the meaning of the role, until after the summons is served 
on the defendant ; and the rule of Its pendens will not apply 
where the transfer has been made after the institution of the 


suit, but before the service of the summons.^® The Madras 
High Court has held the same in Abbot/ v. Annamalau^ to 
a great extent on the ground of the necessity of notice, on 
which the doctrine of Us pendens was in the earlier cases 
considered as based. In Pranjivan v. the parties 

referred their disputes to arbitration, and the award was filed 
in court by the plaintiff under Sec. 327 of the Civil Procedure 
Code of 1859; and the Bombay High Court held that the 
presentation of the award was equivalent, at the very least, 
to the presentation of a plaint, and the ** proceedings conse- 
quent thereon constituted a Us pendens, during which a mere 
money decree-holder could nut, hy any proceraings which he 
might take, defeat the object of the plaintiff’s application to the 
court.” 


This is the general rule elsewhere also. In the United 
States, except where, as in some of the States, the contrary is 
enacted, there is no lis pendens, so as to give constructive 
notice to strangers, until a summons has been served, and a 
complaint, distinctly stating the subject of the litigation, and 
specifying the claim made, has been Bled,'"' It was thus held 
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in Roherisv » Jackson^^ that a purchase upon a judgment which 
became a lien upon the property subsequently involved in a 
chancery suit prior to the service of the subpoena, was not a 
pendente lite. purchase. It is, however, not, where considered 
necessary, to the binding; of the plaintiff’s vendee that at the 
time of the transfer tlie defendant, should have disclosed his 
defence or his claim to affirmative relief."^ Even in tile States 
in which it is enacted that the suit will be considered pending 
from the date of the filing of the petition, the mere handing of it 
to the clerk and his endorsement thereon is not considered a 
sufficient filing. Thus in Wilkinson v. Johnston, J., 

in delivering the judgment of the Kansas Supreme Court, said : 

Before the doctrine of Its pendens will apply, the petition should 
be actually filed and made a permanent record, with the bond 
fide intention of (iroceediug with the prosecution of the action, 
and itshould be kept <in record open to inspection by the whole 

world When the plaintiff handed her petition 

temporarily to the clerk, she did not ask for nor obtain the 
issuance of a summons, — an essential step to the institution 
of an action. It was apparently the intention that the acts and 
purposes of the plaintiff should be concealed from all until 
the petition was finall}' returned and deposited with the clerk 
to be kept by him as a permanent record, it is our opinion 
that until the petition was permanently placed on record, 
with the purpose of diligently proceeding with the 

litigation, the action cannot be regarded as pending.” 

And for the purposes of the rule the constructive service 
of process, when authorized by law, is equivalent to its 
personal service. Whenever the service may be made by 
publication, tis pendens is complete upon the actual publica* 
tionof the notici! for defendant to appear,'”' but there is no 
lie pendens until the order for publication is fully executed.'’^ 
If the .service of a process is set aside as defective, lis pen- 
dens will not begin till the amended process is served.'”' 
In a suit brought against a partner by creditors to reach 
the partnership assets, the service of summons even on one 
of the partners will create a lis pendens, so that intermeddlers 
with the partnership assets will be bound by the decree that 
may be given in the case.'’’*'* Where there are several defeii- 
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dants i|i a suit, on whom process is served actually ar by 
publication at different times, lis pendent will commence 
against each of them at the time of the service on him, even 
though this may lead to great perplexity in practice.'”" 


It appears also to be settled that if amendments are made 
to the plaint and new matters brought in by the amendments, 
there will lie no Us pendens as to those matters prior to the 
amendments, though every such amendment may create a new 
Uji pendent' Thus Mr. Bennet says, “ When the original bill 
or petition does not involve the property, but pending the suit 
an amendment or amended petition or bill is filed alleuing 
new matter, and involving property not before in litigation, 
the Us pendens created by the aitiendment will commenre 
from the filing of the amendment or amended pleading and 
will not relate l)ack to the commencement of the action so as 
to affect intervening rights."^ On the same principle “ where 
property was sought to be subjected to the payment of plain* 
tiffs’ demands upon one ground, and that ground becoming 
untenable, the bill was amended to show another equity, upon 
which plaintiffs prevailed in the suit, a purchaser preceding 
the amendment was held not to be bound by the decree.”® 


When a civil suit may 
l)e saitl to tenninato 
for the purposes of 
rule of U» pendens. 


275. There Is a conflict also as to when a suit may be 

said to terminate. Sugden in his Work 
on Vendors and Purchasers says that 
Us pendens is not terminated when the 
decree does not put an end to the suit. 
In Higgins v. Shaw, * Lord Leonard 
said that “ a decree for account does not put an end to a suit ; it 
is a continuance of the litigation.” In Kinsman v. Kinsman,^ 
Lord Lyndhurst, after observing that “In order that there 
may be a litis pendentia there must be a continuance of litis 
eontestatio,” referred bv wav of illustration to the “ case of a 
decree for an account in an administration or creditors’ suit; ” 
and said, ** He was readv to admit that a decret' for an 
account in h creditors’ suit would not determine a lis pendens. 
But when the proceedings went a great deal further than the 
account: .... when everything had been obtained 
under the decree which the suit had contemplated, and nothing 
remained but to carry the decree into effect, the case was most 
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maferially changed. After the decree, and before execution, 
it was not pretended that Its ptndens cuuM any longer exist. 
It mitiht be true that no sreneral decree had been made upon 
the cauee coming back for further directions. And why was 
it so? In all probability because no further directions were 
required; the rights of the parties having been ascertained and 
decided by the report, that report confirmed, and still un- 
appealed from, was in triitli llie final judgment in the case. How 
many years had elasped that that decree had been pronounced ? 
U pwards of a quai ter ot a century ; and matters might have 
gone for a century longer hecans. nohodv had anv motive to 
interft-re If the s pplemfothl l>ill were considered us urowing 
out of the former suit, tliat might, in a Cerodn smse, he held to 
be a continuance and prosecution of the uriuinal cause; but it 
would be an abuse of the plain meaning of the term lis pendent 
.to apply it to a case like the present, where the supple- 
mental bill was not filed till after th'^ sale had taken place.” 

Sir Charles Sargent, in delivering the judgment of the 
Bombay High Court in VeukatesU v. after relerring 

to the above cases said; “Here, however, the decree was a 
final one ; the litigation between the parties, which had for its 
suItj'Ct the liability of other property than what Was contained 
in the mortgage-bond for the payment of the mortgage, was 
terminated by the decree, which only remainetl to be executed 
against that property. In <itber words, the litis co'itestntio 
had ceased. Tbe cases c'ted for the plaintiff are not in point. 
In the Biivy Cunncil decision in Bazuyet H ossein v. Dooli 
Ckund,^ it IS not plain whether the morig.ige bond was 
execut^*d after the decree in tbe suit instituted l»y tbe widow 
Tayvuban ; but, assuming it to have been so, the decree 
directed an account to be taken, which brings it within the 
class' of Cases above mentioned. In Rnnji Narayaa v, 
Krishnaji Lakshman^ the plaintiff purcliased under a coiunion 
roonev -decree, and, therefore, subject to the previous mortgage 
and decree, and the question whether there was litis pendentia 
after decree did uot arise.” 

Mr. Bennett says,® “Although it is true, in a general 
sense, that /is pendens ceases with the rendition of judgment 
or entry of final decree, yet, in the case of ,a foreclosure of a 
mortgage on real estate, it cannot be said that lis pendens 


• 1. L. R. XII Bom. 390. 
1 1. L. B. IV OaL 400. 
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ceases upon the making of the master’s deed after sale under 
the decree. Where something remains to be done by the 
court, in the execution of its judgments and decrees, other 
than can be done without order of court, by the merely 
ministerial ofGcers of the court, lis pendens continues until the 
decree is executed. So, in the case of the foreclosure of a 
mortgage, it continues until the purchaser has been put into 
possession of the property.” The decree or judgment must be 
final, that is, “ of such a chracter as puts a conclusion to 
the matters in question in the suit. Interlocutory decrees or 
orders cannot have that effect, although they may purport to settle 
the rights of the parties. The court, however, still would have 
power to modify or vacate tliem, and for all purposes of notice 
or binding force, Us pendens will continue, notwithstanding 
such orders or decrees. The principal ground upon which 
this rule is based, so far as relates to the rights or interests of 
third parties, is, that the public have cognizance of what is 
taking place in courts of record, within their jurisdictions. 
When, therefore, the court ceases to act in a cause, the reasons 
requiring vigilance cease to exist.”'" 


276 . If a suit abates and is revived within a reasonable 

time, there will be no suspension of lis 
Uevival <>i tt Milt iiiiw pendens.*' Nor is the effect of the former 

is a continuance oi it. suit as Its pendens impaired by the 

dismissal of a suit with liberty to proceed 
denovo, and by the immediate filing of his suit de novo the 
plaintiff will be considered constant and continuous in his pro- 
secution. 


If a suit is discontinued or dismissed for want of proBecu> 
tion, and a new suit brought again, a purchaser pending the 
first suit will of course not be affected by the decision in the 
subsequent suit.’" And it appears also to be generally agreed 
upon that where the suit is dismissed and afterwards reinstitut- 
ed, the doctrine of lis pendens is not applicable to one who 
purchases after the dismissal and before the revival of the suit.'* 
Thus in Trentor v. Pothen,'^ Mitchell, J., delivering the 
judgment of the Minnesota Supreme Court, said, that “ nothing 
can be claimed from the notice of lis pendens, filed in a former 
suit, which was dismissed before plaintiff purchased.” 

JO Iteit. Llfu Pend. 134. Prettton r. Tiibbin, 1 Vern. 286. 

J t 'Itimblu f>. Bootbby, 46 Am. Dec. 5S6. Blake r. Hayward, 1 Bayley. Sq. SOB 

Fcrrier v. Buziok, o Iowa, SiB. Price v. White, I Bayley. Eiq. 234; 

3« Wataon r. Wilson, S6 Am. Dee. 460. Turner r. Crebil, I Ohio, 174. 

Herrington r. Herrington, 37 Mo. 24 Am. St. Rep. 226. 
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There is tt conflict of opinion, however, &s to the esse of & 
purchase made in such a case before the dismissal. Mr. Bennett 
says;*® “ Where a cause is dismissed after a purchase is made 
pendent0 lite, and the suit is a<>;ain reinstated, it will depend 
upon the terms of the dismissing order and the circumstances 
of the case, whether the will be restored and the 
purchaser be bound by the judgment or decree. If the dis- 
missing order is absolute and unconditional, the title will vest 
and the li« pendens be destroyed ; but if the dismissing order is 
with leave to restore within a time limited, and the restoration 
takes place, or is without prejutlice, or with general leave to 
reinstate, and the case is reinstated within a reasonable time, 
the Us pendens is preserved. It is said that even where 
a bill in chancery is dismissed without prejudice and re- 
instated, it is a question, upon which authority may be 
found on both sides, whether a purchaser of the subject- 
matter in litigation, after the dismissal but before the case is 
re-instated, will take pendente lite.^^ The weight of autho- 
rity, however, appears to be in favor of the view that, if 
the dismissal is with leave to re-instate within a time limited, 
and the case is re-instated within the time, there should be a Us 
pendens ; but if the order of dismissal is silent as to the right to 
re-instate, the better opinion appears to be that there is no Us 
pendens. This should certainly be so after the lapse of the 
period within which the court would have power or the party a 
right to have the cause re-instated, and especially if the rights of 
third parties had intervened.'* In Clarkson v. Morgan^ 
the doctrine that a purchaser pending a suit dismissed without 
prejudice is bound by the subsequent suit was expressly denied. 


In some countries there are special laws providing for 
defendants, not personally served with process, appearing 
and opening judgments and decrees upon particular terms, 
and the weight of authority is in favor of the position 
that judgments and decrees rendered under statutes upon 
constructive notice are final and unconditionHl, and sales 
made under such judgments to bt/nd fide purchasers without 
notice are valid, notwithstanding the provisions of those special 
laws.** In Scudder v. Sargent, a notice was served upon 
the plaintiff of a motion to admit the defendant to defend under 
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gnch a law ; but before any order was mndet the property in 
dispute Whs conveyed by h ptfrty who had acquired title under the 
judiftnent to a purchaser in good faith, and without notice of the 
proposed motiorii and it was held that the mere notice of the 
motion did not constitute a Its pendens, and the grantee acquir- 
ed a valiti title; as the Us pendens ni the former suit had ceased 
upon the rendition of the judgment, and a new one would not 
commence until the court in pursuance of the notice made an 
order granting leave to defend. In Oliio, the contrarv was held 
in Stoddard v. Mpers,^^ and the Supreme Court said : — “ It 
is assumed that when the right to recover in the hill in equity 
was taken away by the reversal of the judgment, the suit 
ceased to be pending, so far as to hind the property. We are 
not satisfii^d that this position is a sound one. No such dis- 
tinction is to b'^ found in the books. But the doctrine seems 
plain that by the institution of a suit the subject of litigation 
is placed beyond the powers of ihe parties to it; that whilst 
the suit continues in coort, it holds the property to respond 
to the final judgment or decree. The supplemental bill was 
ingrafted into the original lull and becomes identified with it. 
The whole was a Us pendens, effectmlly preventing an 
intermediate alienation.” This was affirmed in Qibhon v. 
Dougherty on the ground that the substantial object of the 
suit was at all times the same ; and that the reversal of the 
judgment for an irregularity was neither an extinguishment 
nor a release of plaintiff's rights. 


277. In case of an apped from a judgment, the Us 

pendens of the suit is continued and 
Lit penderu continues force." Where a right of 

of Ihe appeal. appeal IS given, it seems essential to 

the efficient exercise of the right, that 
purchasers should be regarded as acquiring their interests 
subject to the contingency of the diminution or loss by 
suba^quent reversal of the judgment, and therefore that 
they must be held to be purchasers if their 

purchase was made at any time after the decision of the 
suit.* 


In British India the doctrine of Us pendens has been 
held to apply to a transfer pending the suit in the original 
court, even if the decision of that court is in favor of the 
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transferor’s rjght, and the opposite p^rty succeeds op aa 
appeal to which the transferee is not made a party. This wm 
held in Oobind Chunder v. Quru Churn” in which Ghpse^ 
J., observed in the judgment of the Court, that “the 
proceedings in the Appellate Court were but a continuation 
of the proceedings in the suit, and although for, a tim,e 
there was a decree in favor of the preserft plainti^s 
predecessor in title, yet that was a decree which was. 
open to appeal, and the decree having been appealed 
against, we ought to take it that the decree of the Appel- 
late Court was the decree in the suit, and the sale at 
which th(^ plaintiff purchased having taken place pending 
the suit in which that decree was pronounced, we think 
that the doctrine of lit pendens does apply to the case,” 
In Ridhika v. Radkamanit^^ it was held that a decree- 
holder’s power over the property decreed to him during his 
interim enjoyment, must be taken to be subject to the re- 
sult of the final appeal, except as to yearly lea-es and such 
other acts, as are either the necessary or the ordinary and 
reasonable incidents of an interim beneficial enjoyment; and 
the grant of a permanent lease would not be such an 
incident. 



278 . The case of a bill for review or of error has been 


Proceedings on a bill of 
review are not a conti- 
nuation of the suit or 
of its Us pendens. 


distinguished from that of an appeal. 
It has been said, that '* a writ of error 
is a new and original suit. Original 
process issues in it, and must be served 
to bring the adverse party into court. 


The relative character of the parties is changed, new plead- 
ings are made up, and a final judgment upon it, though it 
may operate on another cause, is, nevertheless, a termination 
of the new suit, of process in error,” Proceedings on a 
writ of error have often been held to be not a continuance 


of the original suit, the judgment in which it is brought to 
reverse, but a new suit not to be considered pending before 
the service of the citation, so as to affect strangers as a 
Its pendent. On this principle, it has often been held that 
a conveyance by a decree-holder of the lands decreed to 
him and placed in his possession, will pass a title not liable 
to be divested by a writ of error, unless the proceedings 
upon such writ were commenced and citation served on 
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the defendant in error prior to his conveyance." A new 
Its pmdens is created by the writ, but it does not relate 
back to the time of the rendition of the original judgment or 
decree. Thus in Lu>ilow’s Heirs v. Kidd*s ExWs.,^ a suit 
by infants was dismissed on dnal hearing, but the decree of 
dismissal was reversed on review. A purchase of the pro- 
perty in dispute in the suit was made after the dismissal of 
the suit and before the bill of review was filed, and the 
purchase was held not to be pendente lite. The court said : 
“A decree which puts an end to the suit has not heretofore 
been considered less final, because it was subject within a 
limited time to be reviewed upon a bill of review. The 
argument for complainants is that the statute giving the 
infants a day after they come of age to file a bill of review 
is to be taken as part of the decree itself, and considered 
as if the privilege was contained on its face and that the 
legal effect thereof is that it remains a matter pendente lite 
until the rights reserved by the decree are extinguished. 

I do not consider it at all important to determine in this 
case whether the statute is to be so blended with the 
decree. If the decree had in terms reserved to the 
complainants the right to shewing cause against it after 
they arrived at age, it would not have had the effect 

of continuing the cause until that period 

Nothing is reserved or left for further determination by 
the court, but the whole controversy between parties is 
disposed of and a 6nal end put to that particular cause ; 
and I cannot perceive that the decree being against infants, 
at all changes its character or alters its effect as to third 
persons.” In Pierce v, Stinde,^^ their Lordships of the 
Privy Council said : ” It is clear that when a sale of land 

is made between the date offinal judgment affecting the 
land and the date when the proceeding in error is commenced 
to reverse that judgment, it is not subject to a Us pendens, 
and the purchaser will get a good title by the purchase, 
notwithstanding the circumstance that the judgment is 
afterwards reversed in the proceeding under the writ of 
error.*’*® 

Authorities are not wanting, however, even for^ 
the contrary view,** that a purchase after judgment and 

s* BCoOamiok •. MoOtare, 99 Am. Deo. 441. *9 OUtrkson r. Morgans, 1 2>ev. 6 B. Mon. 441. 
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' WoddrlM •. Boy^ 11 Lm. in* Bvia v- Oronoh, 9 Met 450. 

•6 a Ohio, HI. f. Biaokpoele, 1 Z)ow. tL 

•a uafoiAp.aa4. 



af7a] pBooxsDiHos OK wmiw ASM HOT CKominrjLTXoir OF stnr. 


before writ of error is pendente lite purchase. Thus a party 
purchasing land from a person who had obtained a convey- 
ance of the land from a commissioner appointed by the 
court for that purpose is liable to have bis title divested, 
if the decree should be set aside by bill of review filed 
after the purchase,** and subject to iis pendens, in Uiller 
v. HaW^ it is said that the theory of sales of real estate, 
made under the orders and judgment of courts, is that the 
court itself is vendor, and that the commissioner or master 
is the mere agent of the court in executing its will ; that 
therefore the purchaser from a party who obtained his 
title by a decree which had been reversed, was a pendente 
lite purchaser, and stood no better than such vendor whose 
title was destroyed by the reversal.” The question was 
discussed at length in Gheever v. Minton,^' in which Helm, 
C. J., in delivering the judgment of the Colorado Supreme 
Court said : “ The Supreme Court of Kentucky holds 

that since the right to a writ of error exists by virtue of the 
statute, and the purchaser must be presumed to know the 
law, he takes subject to every possible effect which pro- 
ceedings on error may have upon the title of his grantor. 
It is said that the statute which allows a certain time for 
suing out writs of error becomes a part of the decree itself, 
and thus qualifies or limits the title of those purchasing at 
private sale thereunder. On the other hand, courts of 
no less dignity assert that the final decree, where no 
appeal is taken therefrom, is a final determination of the 
particular suit. Also, that subsequent proceedings by 
writ of error constitute a wholly new and independent 
action. Therefore they say, as we think correctly, that 
during the interval between final judgment and proceed- 
ings on error there is no suit pending, and a purchaser does 
not take title pendente lite. Hence, to such a purchaser, 
if his purchase be otherwise bond fide, the subsequent 
reversal or affirmance of the decree or judgment is a 
matter of no consequence.*' The three decisions last 
above mentioned’" were rendered in causes where the de- 
crees relied upon dismissed the respective bills and adjudg- 
ed the costs against complainants. Some writers under- 
take to distinguish between cases of this kind and cases 
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wh«f6 the action, Whether at la% or in equity, is tried on 
its merits, and k final decree or judgment is entered in 
fhvor of plaintiff, from whom the title in controversy 
is obtained by private purchase. It cannot be denied that 
plausible reasons are advanced in support of this distinc- 
tion; but, in our judgment, the sounder view is otherwise. 
The distinction is inconsistent with the conclusion adhered 
to in this and other states, that the writ uf error constitutes 
a new and independent suit. Moreover, the judgment or 
decree in one instance is as final and complete as in the 
other, and the writ of error lies to review each al'ke. 
Under these circumstances, it is certainly illogical to say 
that if the action be dismissed, the suit is no longer 
pending, though a writ of error subsequently issue ; while, 
if judgment be entered on the merits, and afterwards the 
cause is reviewed upon error, an intermediate purchase is 
pendente lite. Nor is the foregoing distinction, so far as 
we can discover, expressly made in any of the decisions 
we have cited. 'I'he cases in 82 Illinois, 6 Blackford, and 
3 Ohio, 337, were decided with reference to adjudications 
on the merits, and not dismissals ; and in the three remain- 
ing opinions, the matter is passed by unnoticed.” 

279. The rule often presses with undue hardship 

against a bond fide purchaser without 
L/« peiirfere* applies only notice; and it is therefore considered 
to alienations made essential to the application of the rule, 
during bond jide jq affect alienees pendente lite 

^SStion"‘T"tho there must be a close and continuous 

prosecution or the suit, the exercise of 
a reasonable diligence unaccompanied 
with any gross steps or irregularities by which injury 
could accrue to the rights of third parties,'^'* and also 
that the prosecution must not be conclusive.”**' Both 
the English and the American authorities" in support 
of the view are collected in Hayes v. Nourse,*"^ in which 
Follett, C. J., in delivering the judgment of the New York 
Supreme Court said : The rule that a purchaser, pendente 
lite, of the subject of the litigation, if he buys in good faith, 
and without actual notice of the claims of the litigants, is 
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not affected by the suit pendinf?, or by the notice of its 
pendancy, unless the suit has been prosecuted with due 
diligence, was first formulated by Lord Bacon, who in his 
enunciation of the rule laid stress on its application only 
when the transfer should he made while the suit was in 
full prosecution, and without intermission.” 'J'his, no doubt, 
as observed by Mr. Bennett, “does not mean that the 
suit must be brought to a close within any limited time, or 
that steps shall be taken in the course of the prosecution of 
the cause within any limited period. Such a construction 
of the rule would be disastrous to the rights of litigants, 
and would tend to the defeat of justice.” It evidently means 
a constant prosecution, a prosecution of the suit without 
such negligent intermission, as may be shewn to be in- 
excusable or as shall not be satisfactorily explained. Lord 
Nottingham in an early case held that “full prosecution 
existed so long as the cause continued to pend, and the 
court continued to have complete jurisdiction over the 
res and person, and expre.ssed it as his opinion that the 
only real ground for destroying lis pendens was an intermis- 
sion in a cause for an undue period without any reasonable 
excuse.” In Kinsman v. Kinsman, Lord Lyndliurst 
said : “ Without going so far as to say with Lord Bacon 
that there must be a constant and vigorous prosecution of 
the suit, still something must be done to keep it alive and 
inactivity.” “The suit,” says’' Mr. Herman, “must be 
prosecuted to a final determination without unnecessary 
delay. It must not be commenced and continued from 
term to term at the will of the parties, and after years of 
delay then disposed of. Negligence ii» its prosecution will 
terminate the protection afforded by the notice.'''” In 
Hames v. Orr,’' it was said that “one who claims the 
Itenefit of //s pendens against a bond fide purchaser, must 
show tliat the suit, was prosecuted with some diligenct^ and 
that there was no unreasonable delay.''” In terrier v. 
Buziekf" it was said that “a suit must be duly, constantly 
and continuously prosecuted in order that it may he treated 
as a lis pendens," 

However, while :i lis pendens mas be lo'-l by neglect 
in prosecution, a reaso’i.iiib' e i’U;,e loi ilie iiel.i' i o. !.'•( 
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it in life. A question of the reasonableness of delay in any 
case will, to a great extent, depend on the circumstances 
of that case. And in Elirmnn v. Kendrick,-'^' a failure for 
four years to prosecute the mechanic’s lien claim, without 
an excuse for the delay, was held to be such gross negli- 
gence as to deprive the lien of its right of enforcement 
against a person who took a mortgage pending the suit. 
“ In Petree v. a delay of two years without a step 

taken in the case, or a motion made indicating an intention 
to prosecute the suit was in the absence of any excuse 
or satisfactory reason for the delay, held to be such gross 
and culpable negligence as to destroy the force of lis 
pendens. \v\Mann\, Roberts-’- the lis pendens created by 
filing papers for condemnation in the Circuit Court and 
the order of condemnation was held to be lost by the 
failure to prosecute for nearly five years, it being observed 
that there must be a close and continuous prosecution, but 
that the advantage of the rule will be lost only by unusual 
and unreasonable delay, which may not be explained. 


In Venkntesh v. Marutf' ' Sir Charles Sargent, C. J., in 
delivering the judgment of the Bombay High Court said: 
“'I'here is in the present case the further circumstance 
that nothing was done in the suit after the deciee and 
during the seven years which elapsed between it and the 

date of defendant’s jmrehase in lF7r) The suit 

in which the decree of ISGh was passed cannot, iherefore, 
in our opinion, affect the defendant’s title as a Us pendern^. 
The defendant was a purchaser for value without notice 
of the plaintiff’s decree, which created the lien on the 
land from Apaya, who was in possession at the time, and 
he, therefore, takes unaflected by the plaintifl’s equitable 
lien created by the decree.” le. Wickliff-'s Heirs v. 
Breckenridiie s Heirs, ' even a delay of more than fortv- 
seven years was considered sufficiently exciise'd hy the fact 
of the successive deatlis of parties and the n(‘ces^ary 
substitution for them of their representatives. It was, 
however, observed in tha*^ case that it was iiot necessary 
that the prosecution should be with even ordinar) 
diligenee. ^ Kven in England, in Huvfer v. Earl of Hope- 
ton," the suit had remained dormant for eighu en years, 
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and Lord C’hancelLu* Wostbury said: “This action never 
has been disposed ol, no fiirti\orJstep having been taken 
since the deience was Iodised. \\ lias been asleep since 
lS-t7, blit it i-. ^till /is p nde.is'" 

It has even becni broa ilv initintaiiu‘d that thoiiirh the 
conn takini^’ cognizance of a siiii may, lor negligence in 
prosecution, oider a di.sconi in na] ce ol the proceedings in 
it, sail it has power to allow them lo remain pending 
for any length of time, and the j -dgment cannot be 
collaterally attacked by a pende/ift^ alienee on the 
ground of delay oi negligdice in prosecution. I'lius 
Mr. Bennett says; ‘‘Alter the /is pendt^fts \m\s attached, 
and the litis confesfafio is establisheil, however great tlie 
delay in prosecution may be, the discontinuance of the 
cause mu.st be left to the disci etion of the court. So 
long as the court, in the exercise ol its sound discretion 
retains the ca-ic, the lis pendens ought to bo held valid. 
If, however, by reason of the plaiutiirs neglect to prose- 
cute, the court shall lose its power over the cause, it will 
be otherwise. To hold to the contrary would vest the 
court with discretionary power which would be j)erilous 
to the rights of litigants. When the elements of a valid Us 
pendens exist, and the court in the enforcement of its 
acknowledged jurisdictional power shall proceed to judg- 
ment or decree and its execution, if it were permissible 
for the same nr another court in a collattral proceeding 
to say that tliere had not been a valid lis pendens binding 
upon the res^ it would amount to the nullification of a 
judgment or decree where the court hud acknowledged 
jiiri'.diction. Such a result would be most disastrous and 
ought never to occur . I he advocales of this view justify 
the application ol Its pendrns on the ground of estopped 
only, Mr. Bennett says: “ It seems to me that in order to 
invalidate lu pendens the negligence must be so great, and 
the circumstances such, that a court can say that a party who 
i> deprived of the force of lis pendens ought to be e.stojiped 
by reason of the circums* .tuce.v of the case, liiose lacts 
and circumstances ought to be such that a court can say, 
having in mind that Lord Bacoif rule required a full prose- 
cution, that persons complaining have been misled and in- 
duced to act in such manner tnat those causing such acts 


Ueu. Lih 
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should be bound by estoppel.’^ Thus the true ground for 
decision, in collateral proceedings, in determining as to 
whether a li'i pendens which has been pursued to 
judgment or decree is or is not invalid, is whether 
or not under all the circumstances of the case, the 
prosecution has been attended with such negligence as 
to have fraudulently induced titird persons to believe that 
the prosecution has been abandoned or will be abandoned, 
and to have authorized them, in good faith, to deal with 


the property, or has induced to such an assainption of a 
relation to the res, that it is more equitable that one who 
has acted with such fraudulent negligence should suffer 
than that \\\Q pendente lite purchaser should be deprived of 
his purchase. It ought always to require a strong case 


thus to annul a lia ptmdenK.'’’''^ 


It is evident, however, that 


this is not tlie true ground of avoiding the application of 


the rule of lie pendens, on the ground of delay, but the 
active prosecution of the suit is, in the interests of bond 


fide purchaseis for value, an essential part of the rule, and 


though of course mere little delay will not avoid its effect, 
every delay indicatiiii; an intermission or pro tern, disconti- 
nuance of the suit will not fail to have that effect. 


28U. It is the very essential of the rule of lis pendens that 


IAb pmdens does not 
affect rights acquired 
before the commence- 
ment of tho suit. 


it will not apply to an alienation made 
before the commencement of the suit. 
It. ap|)ears to be generally atjreed upon 
that if a right is acquired before the suit, 
it will not be affected by lis pendens^ 


even though it may be perfected and paid for while the suit 
is pending. The rule is held to apply even if an equitable 
right has been acquired before tho suit, and it ripens into a 
legal title after its commencement. Thus Mr. Bennett says: 
“ Where a party has acquired an equitable title to property by 
contract entered into bond fide and without notice before suit, 


he will be protected, although he may acquire and perfect the 
legal title subsequent to the connnencement of lis pen- 
dens ... If the contract had been recorded prior to 
the commencement of the suit, his right would have been per- 
fected or established before the suit took effect upon the pro- 
perty, so that he might subsequently require his vendor, 


*■> Bi n. Lis Pond. 178. 
St Bcu. LU Fend. 184. 
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notwithstanding tl»e suit, to comply with the contract and vest 
in him the legal titli', and so would he a bond fide purchaser for 
value and witliout notice. Thus numerous examples might 
be given illustrative of this proposition. If the claimant as 
against the wliole world hud, at the time Its pendens became 
effective as to him, acquired an equitable right to tiie subject- 
matter of litigation, so that, as against the defendant, he could 
enforce in the courts a legal title to the i)r()pei’ty, or if such 
legal title had vested in him bond fide, and without notice of 
the pending suit before, as against strangers, the suit became 
effective upoti the property, he would fall within the class of 
n7ite litem claimants ; hut, on the other hand, if such equitable 
right or legal title was not aeqnired or perf eted as against the 
j)ul)lie, until after the suit had become eflective upon the pro- 
perty, he wotild he a purchaser, and hecoino subject 
to the j udgment or decree finally to he enterc'd in llie pending 
ease,” In Pat hs v. Jackson,^' the defendants had made con- 
tracts to purchase certain lands and entered into [)()ssessi()n of 
them, and held and improved them for several years. A suit 
was then commenced against their vendor, during the penden *y 
of which they, without, any actual notice, coittpleted tli(*ir pay- 
ments and procured conveyances, and rliey were held not lo he 
hound by tlie decree rendered against, him ; as it would he un- 
reasonable to coin|)el the tenant in po.ssession of ihe land to 
examine the files of the conrt-^ every time he wished to pa\ an 
instalment of tin* purcha^e-money, while no hardship eould in* 
occasioned by requiring plaintiff to make parties to hi- >uit all 
persons in tlie open })ossession of the huids to be afleeu*d 
thereby. Senator Seward in his .separate judgment in the 
case said : ‘‘I consider myself well su[)poite(l in the view I 

have taken of this case, by the circumstance that 1 have not 
found, nor has there been shewn to the court, a solitary case 
in which tlie rule hs pendens lias been applied to a peison wlio 
purchased by contract and enters into possession, and in part 
performs his contract before suit commenced, and then pendente 
lite without actual notice fulfils his contract and takes a deed 


for the land.” Where a person entered into an ante litem 
contract for the purchase of the property from one entitled 
to it at the time, hut before the contract was fully 
executed, a suit was brought against the vendor in which the 
contract was not attacked, and it was finally held that the 
purchaser would receive the title to the property free from lis 

Lis Pe&d. ^1. i ** Am. D0c. C60. 


710 L IS PENDKXS APPLIES TO EVERY SORT OE ALIENATION. [8. 281. 


pendens, Hltliongli in imisiinnci- of tlic terms of tbe contract, he 
paid riic j^ur(.•lla^(;-nl'^ne_v, and took tlie conveyance, while llie 
suit was pending. 

In Watson v. Dowling a mortgage was made of 
certain property after the issue, but before tlie service 
of the suininons in a suit for that property, and utter 
the coinineucement of iis pendens, the property was sold Ity 
the mortgagee in exercise of Ids power, the purciraser was held 
to he Iround hy the judgment rendeied in the ejectment case; 
as “the mortgagee ami prrehuser had a perfected right before 
lis pendens commenced, and for that reason were not subject 
to the rule.”®'^ The partial release in good faith of a mort- 
gage pending a suit, brought concerning the mortgaged pro- 
perty after the moitgageand without impleading the mortgagee, 
is mlt pendente liie, as in such a case the rights of the mortg:agee 
attach and become completed before the commencement oi the 
suit, and the mortgagee and the releasee arc ante litem claim- 
ants.'’^ In Fesster’s Ajrpeal an agreement hail been made lor 
the purchase of land upon which half the money had Itecii paid 
when a suit was filed involving the land, and a summon^ served 
upon the holder of the legal title. The remaining half of tlie 
pnrcliase. money did not become due until alter Hs pendens coin- 
menced ; and it was held that though it was not such a bund fide 
purchase without notice as would protect the purchaser and 
avoid the lis pendens, the payment of the first instalment was 
bond fide and siiotild be refunded. This decision is opposed 
to the general current of decisions on tlie point and does not 
appear to have been followed. 

281. The rule of lis pendem applies to every sort of 
,, , r alienation, to an alienee of tlie idaintiff' 

ev(vv«orto(aliiiiiitioii as of the delendant, and to a mort- 
incliidia!: a side ia gage*’^ as well as to a sale. In Steele 
execution ot n dt'ciec. Tttglor,’^'^ the Minnesota Supreme 

Court said : ‘‘ The rule is that tbe incumbrancers who 

become such pendente lite need not be made paities. 
Tbev stand iti no better position or more favorable 
light, relative to the parties, tli.in a voluntary hond fide 
purcliaser pedefite Ute^ nor is it proper or reasonahle that they 
should. They are in the same manner and to the same extent 


• f Shaw r. PftiiWy. *4 Mo. 

Hunt Haven’s Adtu. M. H. 16«. 
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bound by the decree. The same reasons which led to the 
adoption of the rule lu pendens as applicable to pendente liic 
purchasers apply with equal force to the application of tlie rule 
to pendente litn incumbrancers, and all siicli incumbrances are 
bound by the decree or jiidoment in the pending case.^*’ In 
Winchester^ Bishop of w rule was held to apply 

to a mortgage, Grant, M. R., observing that a mortgage taken 
pendente iite cannot be exempted from its operation. 

Similarly, w here a tenant takes a lease of property from 
a party to a pending suit, he will be bound by the 
decision in the suit, and not be able to enforce the rights 
apparently secured to him by the lease. In Haven v. 
Adams^'^^ a mortgagor had leased the mortgaged property 
pending a suit to foreclose the mortgage, and deliver- 
ed posses'^ion of a portion of it to the tenant, who retained 
the actual |)ossession thereof under a claim of right by virtue 
ol* some provisions of the mortgagee, after formal posses- 
sion bad b(en delivered to the mortgagee upon the execu- 
tion issued upon the judgment recovered in his suit, and the 
tenant was held not to be entitled even to compensutioii for 
valuable buildings or improvements he had erected on the 
|)rernises under a bond fide belief of his tith*. The same ap[)ears 
to have been held more recently in Illinois also in Yates v. 
Smiths ^ 


The rule has been held to apply even to the sale of a 
property in execution of a decree under the orders of a court 
|)ending a suit relating to tliai property/’ Thus, in Steele v. 
Taiflor^'^^ the court with reference to a |)inehase of the properly 
of one of the parties ro a suit at an executiiui sale pending the 
suit said : “ His purchase is wliolly an act of volition on lii^ part, 
and he receives and holds in his own right and not in trust for 
the use of others all the estate that be obtains by his purchase. 
He acts for himself wholly in making his bids and purchase, 
and is influenced and governed liy his judgment of w'hat under 
the circumstances his own interests, and not tliose of oihers, 
require or render advisable. He cannot be deemed other than 
a voluntary purchassr, ihoiigli he receives his title hv opera- 
tion of law. The Us pendens is notice to him, and he takes 
the ti:le cfun onere precisely as he \vould by bond fide volun- 
tary conv evance from the* judgineut-debtor, and his position 


I 

I 


Ben. Lis. I oinl.340. 
^0 ]1 V 08 . 

'll SAllen. 3C3. 


’-f 1) r -ail. ran. 

<nrvoland r. Boerntn, 34 .s'. V. Gin. 
1 Minn. 374. 



712 MS PENDENS APPLIES TO A SALE IN EXECUTION OP DECREE, 


[S. 281. 


with reference to both the original parties to the suit is the 
same as it would be under such voluntary conveyance. It 
seems to me that it would be inconsistent and incompatible 
with other well established principles to allow him, for the 
protection of his own private interests, the benefits of the rules 
applicable to the case of a trustee upon whom the title had, by 
operation of law, b(*en cast for the use of others, as in the cases 
of assignees in bankruptcy, or iusolvenoy, and of receivers in 
Chancery. He does not hold the position or rest under the 
responsibilities, nor is he subject to any of the duties of such 
trustee, who as such is always subject to the jurisdiction and 
amenable to the call of the Court of Chancery, and entitled to 

the benefit of its directory orders. Nor does he stand in a liofht 

• ** ^ 

like that of an heir-atdaw upon whotn there is a descent by the 
death of an ancestor pendent , . . Later in Hart v, 

Afarsitallj''' the same court again said, ‘‘that the purchaser at 
the execution sale can acquire no title superior to that possessed 
by the judgment-defendant at the time of the creation of the 
jndginent-lien, and if when such lien .'ittaclied, the title of the 
defendant had already been tied up by the pendency of some 
other suit, the said purchaser can acquire nothing which is not 
also snhject to the hazard of such other suit.’^'^’ “The courts,’’ 
says Mr. Bennett, '‘are uiiilorrn in holding that all such pur- 
chasers are vcdnntary pendente lite purchasers, and are bound by 
the (ieternunation of the |)ending suit precisely as if they had 
taken bv voluntary conveyance from the party to the suit in 
vvliom the title was vested.”^' It is said that “ where a bill in 
Chancery is fiit‘d against a judgment-del)tor, attacking his title 
to real estate, and while Ih pendens is in full force, an execution 
is issued upon a judgment at law, and the real estate involved 
in liie Chancerv suit is sold therein, the purchaser u[)()n execution 
[i pendent Ute purct'kst;r and will be bound by the 
result of the litigation.'^ .... Where a bill wa- filed to 
set aside a conveyance under wljich a judgment-debtoi* holds, 
and alier llie hill had become a Us pendens, as against the 
ju(igm(mt-(h‘l)t()r, flu* projiertv was sold in execution pendente 
lite^ it was lield that tlio purchaser acquired no title to the land 
at the ju lieial sale ; that he did not become a bond fide 
purchaser for value, as the jilainiiff, but was a pendente lite 
purchaser. It will of course be difft'renr, however, where the 
deore«' in execution of ’^hich the >ale takes place Inui In-come 


’ ■ -1 
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a lien on the property before lis pendens commenced.®® 
In such a case, the purchaser must of necessity be 
subject to the jurisdiction of the court in his rights 
derived from the purchase. One who purchases at a sale 
of mortgaged property made in pursuance of the directions 
of the decree of foreclosure, by that act submits himself 
to the jurisdiction of the court, in the suit in which the 
sale is made, as to all matters connected with the sale or 
relating to him in the character of purchaser, and so, when the 
mortgaged property is converted into money pursuant to the 
directions of the decree of foreclosure and sale, the purchaser 
stands in the relation of a trustee, having in liis possession a 
trust fund which it is the duty of the court to dispense accord- 
ing to the rights of the parties litigant."^* 


In British India there has been some conflict as to whether 
the rule of lis pendens apjflies to a sale in execution. IMie 
negative view was taken by the Supreme Court in Gour Munee 
Dabee v. Ready^^“ and following that in Nuffitr Merdha v. Ham 
In A li Shah v. Husain Bakhh^^^^ Pearson, J., expressed 
a doubt as to the application of the rule in such a case, and said 
that the doctrine of ‘‘appears to be applicable to 
cases in which the alienation is of a voluntary nature and not 
to an alienee who has bought a property sold iu execution of a 
decree.” He did not explain the ground of this opinion and did 
not refer to any authorities or previous decisions. In Lalu 
Maljiy, Kashibaiy^^^ Bird wood, J., in delivering the judgment of 
the Bombay High Court observed that that “ doubt seemsto be 
well grounded, if regard be had to the object of the law relating 
to lis pendens^ which affects a purchaser because the law does 
not allow litigant parties to give to others, pending the litiga- 
tion, rights to the property in dispute, so as to prejudice the 
opposite party. Where the property is sold in execution of a 
decree, it cannot be correctly said that the owner gives 
any rights to the purchaser, who acquires his rights by opera- 
tion of law.*’ A similar view was taken in Ghunder Nath v. 
Nilakanty^^^ by Cuuningham and Tottenham, JJ., the former 
having observed in the judgment of the court that “the doc- 
trine of lis pendens appears to be grounded on the inconvenience 
which would arise, if mortgagors were able, after action brought, 
to alienate the mortgaged- property ; but it does not follow that 


>0 Ben. Lie. Pend. 2278, 
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the rule would hold good where the alienation is not by 
the mortgagor, but by the Court, acting on behalf of creditors 
against the mortgagor, and where the process of sale, or at any 
rate proceedings with a view to the sale, of the property had 
commenced before the suit was instituted.” On appeal this 
decision was reversed on other grounds, but their Lordships of 
the Privy Council, expressed a doubt of the correctness of the 
limitation on the doctrine of Us pendens referred to by the judges 
of the High Court.®' The weight of authority appears 
certainly to be in favor of the opposite view, in favor of the 
view that a purcliaser at a sale in execution pending a suit 
is bound by the result in that suit. This was held directly 
Raj Kishen v. Hadha Madhuh,^^ in whicli the decision of 
the Supreme Court was expressly dissented from in an 
elaborate judgment^ and Sir Richard Couch, C.J., said : — 
“The only effect of holding that the doctrine of Us 
pendens does not apply would be that the proceedings in 
the suit against the mortgagor would become ineffectual. 
If there is a sale in execution of a decree against him 
pending those proceedings, the person buying at the sale 
does not get more than the mortgagor had, that is, he gets 
only the right to redeem the property. And tlie result would 
be that the mortgagee (we use the term mortgagee to 
describe tlie person who is suing on the mortgage-bond to 
establish liis chai'ge, for the reasoning applies in the one case 
as much as in the other) would have to bring a fresh suit 
against the purchaser in order to foreclose him from 
redeeming ; and if pending the suit, there was a decree 
against him in another suit, and in execution of it his right 
and interest were attached and sold and some person pur- 
chased it, a third suit would be necessary .... It would 


h Sir Kicliard Couch, C.J., in (Iclivcriiig the ju<lj?nient of the High Court rcfciTing to 
the decision, wiid •* Tlic judgment of Sir James Colville is founded very much — we don’t 
Bay altogether — but very inu(;h ujkui the fact that in the English Courts there had been no 
decision applying the tloetrine of Us •pmden^ Xo a case of that description. It does not 
api)enrto have (.>ceurred to him that at that time, from the state of the law in England, 
there could not have been such a decision. What remains in the mortgagor is only what 
is known as the equity of ro<lcmptioii. That was not an interest which could betaken by 
the sheriff in execut ion of a judgment of a court in England and be sold by him. It was 
not until the Aot 1 and 2 Vic, C. 110, S. 13, by which judgments were made charges 
ujion real property, that an equity of redemption could be sold in satisfaction of a judg- 
ment; and then it did not become the subject of a sale by the Sheriff, but was treated as an 
interest in tlic land — un estate in it which came within tlic ojKjration of that Act. So 
the absence of decisions in the Courts in England upon the question which came before 
the Supreme Court is fully accounted for." 
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be impossible for the suit by the mortgagee to have the 
money realized by the sale of the mortgaged property to 
be brought to a successful termination, if persons buying 
under an execution against the mortgagor are not to be 
bound by the proceedings." This decision has been 
followed in Lala v. Buli^^ Jharoo v. linj C/iunder^ and in 
Gobind Chunder v. Guru Churn.^' 'I he same view was 
taken by the Borrjbay High Court in Parnati v. Kisan~ 


is pemhns applies only 
io the alioiiatioiis of 
ilie riglits of oitlier t)f 
the parlies. 


282. The rule can apply only to the alienation of the 

right of a party to a pending suit. 
“ As the operation of the law of Us 
pendens'' says*'^ Mr. Freeman, “ cannot 
extend to persons acquiring title 
under either of the parties anterior to 
the commencement of the suit, it is, if po.^^sihle, still less 
applicable to persons whoso title does not appear to be 
in any way connected with the parties to the suit. There- 
fore whoever purchases property from one whose title is 
paramount to that of the parties to the suit, or which, 
if not paramount, is not connected with it or them, 
by anything contained in the proceedings in the 
suit, or elsewhere affecting him with notice, can- 
not be prejudiced by their suit.*’"’ Similarly, Mr. Bennett 
says: “Mortgagees and grantees under deeds and bills 
of sale made by person.^ holding titles and not par- 
ties to the pending litigation, are unaffected by the 
subsequent lis pendens. Parties are required to examine 
only the records of suits involving the persons with 
whom they deal and from whom they acquire title and their 
grantors. They cannot be held bound to search for suits 
involving other persons than those occurring in the claim 
of title under which they become purchasers.’’*'^ In Gree7i 
V. Rick,'-'^ the land had been conveyed by persons other 
than the parties to the suit, and lis pendens was held by 
the Supreme Court of Pennsylvania, not to apply on that 
account also, and Clark, J., in delivering the judgment 
said, “Those persons only are charged with notice or affect- 
ed by lis pendens who purchase from parties to the suit.” ” 
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Thus where the interest of one of several persons own- 
ing a tract of land as tenants in common passes to a pur- 
chaser under execution sale, and he brings ejectment 
against the execution-debtor alone and recovers judgment, 
the judgment will not affect the rights of the other tenants 
in common, nor of their grantees who purchase and enter 
upon the land pending that suit.”“ 

So also, the rule will not affect a purchaser, who 
comes in pendente life, under the holder of the legal title, 
with constructive notice of the equity claimed against it, 
unless the holder of the legal title had been impleaded at 
the time of the purchase, and if he should be made a party 
after the purchase, the /is pendens will not take effect by 
relation, so as to charge the purchaser with notice, although 
the property may have been specifically claimed and desig- 
nated in the proceedings.®®' If, however, one should hold 
the legal title by an unrecorded deed, and the person hold- 
ing the recorded title were made a party, the fact that the 
holder of the title not of record was not a party would not 
prot ect a purchaser from him.'"" But a suit brought against 
the administrator of an estate in the course of administra- 
tion by a creditor of the estate will be lu pendens and 
notice to all the world of the prior right of the claimant, 
and a purchase from the heirs, pending the suit, of property 
which must be affected by the result of the suit will be 
charged with the prior lien of the plaintiff and bound by 
the decree or judgment against the administrator.' 

On this principle there can he no Us pendens between 
co-plainlifts or co-defendants in any suit, “not designed to 
settle the rights of such plaintiffs or defendants between 
each other, no matter how many facts, not material to the 
present controversy, happened to find their way into the 
record. If, however, upon proper pleadings, one of the 
defendants is shown to have certain rights, as against the 
others, affecting specific property, and entitling him to 
relief with respect to such property in the present 
action, a purchaser, after such pleadings have been 
filed, and notice of the defendant’s claim for relief 
registered, is bound as a purchaser pendente lite.~ Where 
there were two mortgages upon the same premises, and 
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in a suit by the first mortgagee for foreclosure the second 
mortgagee was made a defendant and had come in and 
answered, but before the cross-suit which was finally 
brought by him in the case became Its j>eudens, the 
mortgagor made another mortgage, it was held not to be 
subject to the lis fmdem in favour of the second mortga- 
gee,* But where in such a case, the latter was foreclosed 
pending the suit to foreclose the first mortgage, and the pre- 
mises were sold under the decree foreclosing the second 
mortgage, and purchased at the sale by the second mortga- 
gee, the purchase would be subject to the lii pendens 
of the first suit. 


283. It is universally agreed upon that the rule of Us 

applies to immovable property, 
uf iioisDiial i.ropcrty and notwithstanding some conflict of 
except iieK"tialik‘ pa- opinion,' it may now be considered as 
per iiot cliic. generally applicable to personal pro- 

perty also.^ Mr. Bennett say.s, “1 am thoroughly satisfied 
from a review of the authorities, that at the present time 
the doctrine is well established that, with the exception of 
negotiable paper, lis pendens applies to personal property 
as well as real estate.”’ In Swnntz v. Pillow/' the subject- 
matter of the suit and finally of the decree was a mule, and 
Cockrill, C. J., in delivering the judgment of the Arkansas 
Supreme Court said; “One who purchases property in 
suit, with actual notice of the litigation, as the plaintitfin 
this action did, does so at his peril, and must abide the 
result the same as the party from whom he got his title. 
It was the duty of the sheriff, therefore, to take the mule 
in question from the plaintiff, notwithstanding he had 
paid the defendant in replevin full value for the animal.'” 
In McCulchen v. Miller/ Justice Fisher in delivering 
the majority opinion of the Supreme Court of Mississipi, 
said The rule had its origin in controversies touching 
real estate ; but it may be conceded, that at this day it 


(/") “ The ooixtriiry ojtinioji haB, however, ordinarily been expj'e.ssed only in oases 
whore the property involved fell within the oonoedod exofptions to the funeral rule, 
or the decision of the question was not necessary or involved in the disposition of the 
particular case.’’^* 


S Hurt P. Havdeii, 70 Kv. ;{46. * ' Am, Uh. 

Hall V. (irogan, 7 b Kv, 13. ’ Hoft'mnan r. Conner. 70 N. Y. 

4 FlcU'hcr V. Ferrol, HU Am. 11.3. * 'll 00. 

Kellogg r. Faiiflier, HI) Am. i)cv. HU. 

Diamond r, Uiw roiicr County, 78 Am. Dot*. 43U. Mile . /, I.efi, GO lov a. 

# Bell. Lis. rend. 
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applies with equal force to controversies in regard to 
personal property.” 

The only exception usually recognised to the rule 
of Us pendens in its application to movable property is 
that of negotiable paper not due', a transfer of which 
may easily be prevented by its being ordered to be 
deposited in court, and an exception in regard to which is 
necessary on account of the paramount importance of 
preserving the negotiable character of such paper. In 
County of fVnrren v. Marcy,'^ Mr. Justice Bradley in 
delivering the judgment of the court expressed his con- 
currence with the opinion expressed by Chancellor Kent 
in Murray v. Ballou, and after discussing various cases, 
reached the conclusion in accordance with the leading 
authorities that the rule of Us pendens does not apply to 
negotiable paper. It has been contended sometimes that 
the exception should certainly be extended to all tl)e 
ordinary articles of commerce.'- The contention has not 
been successful, however, as there is even a greater neces- 
sity of the application of the doctrine to personal property, 
because of tlie ease with which personalty can be transfer- 
red to parties having no notice of the litigation, on which 
account the probability of the defendant’s entirely defeat- 
ing the object of the suit by a transfer of the property 
pendente life is much greater in the case of such property 
than in that of real property. In some case.s, the rule 
has been held not to apply wheie money, bank-bills, or 
other species of commercial paper are involved, and bond 
fide holders have acquired title thereto.'* Even Muni- 
cipal bonds and the coupons attached to such bonds ex- 
pressed in negotiable words have been held to be com- 
mercial paper, and on that ground to fall within the excep- 
tion to the operation of the rule, unless brought into the 
custody of the court, or transferred after due, or with 
actual notice of some defence thereto, or other infirmity 
invalidating them."' But the New York Supreme Court 
held in Jefres v. Cochrane,^'' that /is pcjidens should not be 


(rf) Evtni this exception is nejjfativctl in >oiue of the States iti 
Pennsylvania. 


America. 


and cliictiy in 


K<lwanl8 r. Ikiuksmith. 83 Ga. Sia. 
Mims r, Weet, 95 Am. Dec. 375). 

97 U. S. 96. 

Lcitch r. Wells 48 N. Y. 613. 

Boml r. T. and P. H. Co., 40 Te.\. .183, 


I Winston I’. We>ttcl(lt, 6K Am. Doc. i>78. 

I Loitch r. Wells, 4s N, Y. 613. 

\ Ben. Us. Pend. 148. 

1 1» 48 K. Y. G71. 
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extended to money, bank-bills or commercial paper, nor to 
certificates of joint stock companies."^ In other States 
also the doctrine has been held not to apply to cemmerical 
paper.'^ In //orfrfcw v. the suit was by a creditor 

who alleged that the debtor had fraudulently conveyed to 
H., the property consisting of choses inaction, money and 
stocks ; and pending the suit, assignments were made of the 
property involved or some of it, and Judge Woodworth in 
an elaborate judgment concurred in by Chief Justice 
Spencer, reviewed the English authorities, and follow- 
ing the cases of Taylor v. Jones; Horn v. £forn;“‘’and 
Partridge Ooppf held that the trustee would be 

aft’ected with notice and could not pass title to a purchaser 
from him pendente lite. The same view w'as taken by 
Chancellor Walworth, in the case of Edmonton v. Lynei^- 
and again in Corning v. While,'^’ and Farnham v. Gamp- 
hell.-^ The same view was taken in the cases of 
Birnkerhoff v. Brown^^ and Leilch v, Wells J-' 

The rule as enacted in British India has reference 
only to immovable property. It may be that the Legis- 
lature considered that in regard to movable property, 
Sec. 492 of the Civil Procedure Code will be a sufficient 
protection, as it provides that “ if it is proved that 
any property in dispute in a suit is in danger of being 
alienated by any party to the suit, or wrongfully sold in 
execution of a decree, . . . the court may by order 

grant a temporary injunction to restrain such act, or give 
such other order for the purpose of staying and preventing 
the alienation, sale ... of the property, as the court 
thinks fit.” Besides, Sec. 20H of the Civil Procedure Code 
lays down, that “ when the suit is for movable property, 
if the decree be for delivery of such property, it shall 
also state the amount of money to be paid as an alter- 
native if delivery cannot be had and lis pendens has 
no application to suits for money;*"' even though the 
claim be for the value of the property specified in 
the plaint or for compensation for injuries thereto,*'' 
It appears more probable that the rule enacted here 

Holbrooke r. N. J. Zinc Co., 67 N. Y.Ci:. ** 1 Pulgc. U4d. 

3'* Duran v. Iowa City, 1 Woolv. 7J. ** Paige. (lOl. 

Stone V, Klliott, 11 Ohio, 262. ** 4 Johna. Ch. 671. 

20 Johns 654, 48 Darb. 049. 

2 Atk. 600. 76 St. Joseph Mfg. Co. r. Daggett, «4 111, 650. 

*6 Atnb, 70. Ihiy r>. IPw, 18 Am. Dec. 160. 

Ambler, 500. ai Carduer r. Pcekimm, 13 R. 1. 1(i2, 
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did not refer to movable property, simply because the 
enactment in which it is contained relates to immovable 
property only. There is nothing to show that the rule, 
as so enacted, purports to be exhaustive; and the applica- 
tion of the doctrine to movable property, though 
apparently not recognized in the published cases in this 
country, will be governed by general principles. 

The doctrine of lis pendens does not apply to money 
held by an officer of court, and ordered by that court to be 
paid to any onc.^® This is, however, on quite a different 
ground, on the ground of public policy, which requires that 
money held by another court should not be involved in 
litigation, and that the doctrine of /fs peneferes should not be 
enforced in respect to it. And it is on the same ground, 
that property held by one as a custodian of the law, or in 
some official capacity, is unanimously held to be not bound 
by lis pendens. 


28-1. It appears to be generally agreed upon that the 

rule does not apply, if the suit is not 
y. .>1 apiilios only specific property, and does not affect 

suoil for. Property not necessarily bound by 

the suit. Thus in Worslep v. The Earl 
of Scnrborovghf'’ the Court said : “No case has gone so far, 
and it would be very inconvenient if where money is secured 
upon an estate, and there is a question depending in this court 
upon the right of or about that money, but noquestion relating 


to the estate upon which it is secured, that a purchaser of the 
estate pending the suit, should be affected with notice by such 
implication as the law creates by the pendency of a suit.” In 
the United States also, it has been held that the rule relates 


only to suits involving title to property, and is not to be 
extended beyond the property involved in the siiit.*'^ In 
Green v. Rickf^ only the title to a mortgage of certain 
land was involved in a suit, and it was held by the Penn- 
sylvania Supreme Court, that the doctrine of lis pendens 
would not apply to a sale of the land itself, Clark, J., 
observing that “ we are not aware that the doctrine has 
ever been carried to cases where the party to be affected 
by it was not strictly a purchaser, pendente lite, of the 
property in litigation.” 


laitiituou I'. Fttiiisier, 111 U. S. 17. 
('o\i*tl r. He.nnaii, 111 U. S. 176. 

W anl r. Hartford Co. lit Coim. 404. 
( lark r. Boggs, 6 Ala, 800. 


.Mc.\feekiii v. State, 0 Ark. 653. 
' 3 Atk. 393. 

' 1 Mol'ord’a R. 864. 

0 Am. St. Rep. 760. 
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In Hailey v. Ano,** Andrews, J., in deliver- 

ing the judgment of the New York Supreme Court said : 
“We have been unable to find any authority in support 
of the proposition that the purchaser of land pending a 
suit in trespass between the grantor and another, in 
which the issue of title has been made, takes subject to 
the judgment which may be subsequently rendered in 

that action, or that he will be concluded thereby 

The purchase of the land from a defendant against whom an 
action for trespass is pending, does not affect the plaintifTs 
claim or right of action. He can recover his damages as if 
no sale of the land had been made, and his remedy can be 
pursued unimpaired by the transfer of the land. The transfer 
is productive of none of the consequences which the doctrine 
of Us pendens was intended to prevent. That doctrine pre- 
vented the acquisition pendente lite of an interest in the 
subject-matier of the suit, to the prejudice of the plaintiff, 
because otherwise there would be no end of any suit ; the 
justice of the court would be evaded, and great hardship and 
inconvenience to the suitor would be necessarily introduced.®* 
The grantees of F. A. acquired by the deed no interest in the 
subject-matter of the pending litigation. The most which the 
plaintiff can claim is, that by the transfer of the land pendente 
lite, the (juestion of title may be open to contestation unless the 
doctrine of Us pendens applies. We are not bound to any au- 
thority on the question now considered, and we think it would 
be unwise to apply the doctrine of Us pendens in such a case as 

this The theory that parties are presumed to be 

cognizant of what is passing in the sovereign courts of justice, 
assumes that by consulting the records of the courts the fact 
may be ascertained ; but we think the pendency of a trespass 
suit does not prevent a purchase of the land upon which the 
trespass was committed pendente lite, or give to a judgment 
for damages subsequently recovered therein the effect of an 
adjudication binding the title of such intermediate purchaser, 
even though he may have known that the action was for a 
trespass upon the lands purchased.” In Briscoe v. Bronaugh,^* 
the claim was to enforce a lien for purchase-money on certain 
land, but the decree was so framed as merely to determine the 
amount of the purchase-money, without any provision in 
regard to the lien, and a person, who purchased the land 


32 32 Am. Bt. Eep. 7C4. 

*3 Hopkins v. M’Laren, 4 Cow. C70. 

91 


I 34 4G Am. Deo. 108. 
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pending the suit though with full knowledge of the equitable 
lien, was held to be not affected by lis pendens. Tliia 
conclusion,” sayss*® Mr. Bennett, “ necessarily follows from the 
well settled principles which have already been considered. In 
such an action whether it be an assumpsit, debt, trespass, 
trover, or case, or although in equity, it must be limited to » 
contention over a simple moneyed demand. There is never 
any issuable allegation in the pleadings which should be 
considered as constructive notice that any particular pro- 
perty of the defendant is sought to be charged with the 
judgment or decree which may be obtained against 
the defendant. All that may be inferred from the suit 
is that a claim may result against the defendant’s estate 
generally, which, if maintained, may have to be satisfied out 
of his real or personal property, or possibly neither. If the 
rule lis pendens were pushed to the extreme of an application 
in actions in personam — whether arising ex-contractu or cjt- 
delicto, defendants would have to submit to any exactions 
which claimants, upon unfounded and unjust claims, might 
make against them, or quit doing business altogether. If the 
pendency of a personal action were constructive notice of lis 
pendens, it would be liable to be made efficient upon any of the 
property of the defendant of whatever character, and there 
would be a practical prohibition against dealing with the de- 
fendant pending the litigation. It would, therefore, be against 
public policy to apply the rule to personal actions.” 

It is not necessary, however, to constitute lis pendens, 
that the suit is for the recovery of the property. Thus, 
if the relief sought includes the recovery of posses- 
sion or the enforcement of a lien, or the cancellation 
or creation of a muniment of title, possession, or right of 
possession of specific property, there is or may be a lis 
pendens sufiicient to bind subsequent purchasers or encum- 
brancers.’” Mr. Bennett observes that “ It is well settled in 
this country, that if a creditor files a bill to set aside fraudu- 
lent conveyances, and to have the property applied, by the aid 
of a court of equity, to the payment of his judgment, although 
no lien has been or can be acquired at law, he acquires a speci- 
fic lien or power over the property by filing the bill, and is 
entitled to priority over other creditors, and that any party 
purchasing the property sought to be subjected to the claim is 

Bjh. 1.iB. Pond. 203. 

Ryi^enheim v. Harstook, 00 Mo. 357 ; 


Sponccr r. Credle, 102 N. C. 68. 
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a purchaser pendente The pendency of a suit for 

the partition of lands does not withdraw the lands which 
are sought to be partitioned from the reach of an execution 
at law' against the interest of a part owner. An execution 
against such part owner may be levied upon his interest in 
the lands, and the lands sold pending the partition case,®^ 
though in such case a pendente lite purchaser must accept 
such interest as the court in the pending case may allow 
to him whose interest was purchased at the execution sale.^ 

The primary object for which the suit is brought is not 
material, provided the court has jurisdiction of tlie property 
for secondary purposes.^^ Thus if in a suit for alimony, relief 
is sought in respect of specific property, either by making it 
chargeable with the payment of alimony, or setting it apart for 
the use of or as the property of one of the parties, or of partition- 
ing or dividing it between them, the doctrine of lis pendens 
will apply. In Ulrich v. Ulrich^^^ the suit was for alimony 
and maintenance, yet the Supreme Court of the District 
Columbia held the rule of Us pendens to apply, as a certain lot 
was descril)ed in the bill, and it was alleged that the lot consti- 
tuted the principal property of the defendant out of which the 
alimony should be decreed. In Wilkinson v. Elliott the 
suit was for divorce and alimony from certain property specifi- 
cally described, and it was contended that the doctrine had no 
application in such suits, “ because the matter upon which the 
jurisdiction acts is the status of the parties, and not the disposi- 
tion of t!ie property,” but Johnston, J., in delivering the 
judgment of the Kansas Supreme Court said : If a divorce is 
asked on account of the fault of the husband, the wife may 
ask not only that all her own land may be restored to her that 
has not been disposed of, but may describe particular property 
belonging to the husband, and ask that the same may 
be set apart for her as permanent alimony. When this 
is done, the property is nmde the subject-matter of litigation^ 
and is brought within the jurisdiction of the court, and 
any one who purchases the same should be bound by the 
judgment or decree thereafter rendered. If in such an action 
there was no specific property pointed out, but only a general 
prayer for alimony, the doctrine would not apply, for the 

w McDermott p. Strong, 4 Johns. «S7. *'> Hawes e, Orr, 10 Bash. 437. 

JPkmham v. Campbell, 10 Paige, 598. Ben. Lii. Pend. 164. 

Hadden «. Sprader, 20 Johns, 6o4. Bapp. v. Wightmani 103 111. loO. 

M Ben. Lis. Pend. 141. 4s 3 Mackayi SW). 

tt Ben. Lis. Pend. 330. 44 19 Am. Bt. Rep. 1S8. 
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reason that the alimony might be awarded out of either real 
or personal property ; and as no particular property was de- 
scribed and made the subject-matter of the litigation, no one 
could have notice that any particular property was involved.'*" 
The same was held in Powell v. Campbell,*^ in which the 
plaintiff “ prayed for a decree of divorce, and that all the real 
and personal property of the defendant be set apart to her 
for her support and maintenance,” and Leonard, 0. J., in 
delivering the judgment of the Nevada Supreme Court said: 
‘‘ In many cases where, in divorce proceedings, the application 
is for alimony proper, — that is, an allowance to be paid at 
regular periods for the wife’s support, — and especially where 
there was no statute allowing her any specific part nf the 
husband’s estate, it has been held that the rule of iis pendens 
does not apply, because such a suit is in personam, and does 
not apply to any specific part of the personal or real 
estate of the husband : But where the statute permits the 

husband's estate to be set apart to the wife for life, or, if 
necessary, in fee, for her support, an<] in her complaint she 
specifically describes property which she asks the court to 
decree to her for her support, thei’e seems to be no well- 
founded reason why the rule of fc pe«(/ens should not apply. 
True, it may be said that the decree of divorce is the first 
object of the suit, and that support is but an incident. But it is 
also true that when divorce is sought and granted, and support 
is required from the husband, the law permits the court, and 
it is the court’s duty, to provide such support as is reasonable 
and just, under all the circumstances. In such a case, 
a purchaser pendente life, with notice of the suit and its 
objects, knows that the property described may be decreed 
to the wife, and that one of the objects of the suit is 
to obtain a decree awarding such property to her.” 

But if in such a suit or in suits for the division of common 
or other property, the plaint does not designate particular 
property, and seek to subject it to the satisfaction of the wife’s 
claims, or to have it set aside as hers or for her use, the rule 
of Us pendens will not apply as her suit does not apply to any 
specified part of the husband’s estate. The judgment which 
may be obtained may constitute a lien on certain property, 
but it cannot constitute lis pendens, because for that it 

4’ Scott t>. Rogers, 77 Iowa, 483, 

I'ojgley Foigley, 01 Am. Doc. 375. 
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is not sufficient that the judgment unless otherwise paid 
will be satisfied out of the sale of certain estate, but it 
is necessary that its sale must be directed by the judgment 
as part of the relief sought by the complaint. In Brightman 
V. Brighiman*° the Rhode Islatid Supreme Court said : “ The 

prayer of complainant’s petition was for divorce and for alimony 
out of her husband’s estate. It did not affect the title to his 
real estate, or necessarily seek to put any incumbrance on it. 
Alimony is to be granted out of the personal or real estate, and 
is not necessarily a charge on either. Had the prayer in this 
case been for alimony to be assigned her out of this particular 
form, the case would somewhat resemble some of the cases in 
the books, where the rule has been applied. But it is not so j 
it is general for alimony out of his estate. If such a prayer 
locks up the real, it equally does the personal estate of a re- 
spondent to such a petition, and each and every part of it. 
The instant such a petition is filed, the respondent’s business, 
however extensive it may be, must stop; purchasers and dealers 
with him, bj’ the policy of the law, are bound by the decree of 
alimony that may be passed ; although they do not even know 
that they are dealing with a married man. Alimony will be 
claimed and must be allowed to attach to an); and every part 
of the personal property that the husband had at the filing of 
the petition. We do not think the case falls within the rule 
of tin pendens, nor within the reason of that rule.” la 
Houston V. Timmerman,'^''' the rule was held not to apply 
even though the suit was for a divorce and for an equal 
undivided one-third of the real property then owned by 
the husband (defendant). Lord, J., in delivering the judg- 
ment of the Oregon Supreme Court said : “ The divorce 

suit of the plaintiff was not brought specifically to recover 
the one-third of the real estate of her husband, as was 
decreed in the divorce proceeding. The land was not the 
subject-matter of the litigation, and the subject of the suit was 
not to recover title that belonged to the plaintiff. It was 
incidental and collateral to the divorce proceeding. The court 
has no jurisdiction to affect the title of the husband to his lands, 
or decree that one-third of them shall be set apart fur her in 
her own right and title, independent of a decree for divorce. 
Nor has the plaintiff any title on which to base a suit to 
recover any portion of the same, e.\cept as it comes by 
force of the statute upon a decree for divorce 


1 a. I. 111’. 


I « II Am. 
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The matter upon whieh the jurisdiction acts is the 
status ; the marriage is the thing which the suit is 
brought to dissolve, — it is the subject of the litigation, — 
but as incidental to it, the court may grant temporary alimony 
pendente lite, or permanent alimony when a decree for divorce 
is rendered. And the general rule is, that bills for alimony do 
not bind the property of the defendant with Us peridens.^ 
But the court cannot affect the, title of the real property of the 
defendant in a divorce proceeding until the point is reached 
that a decree of divorce is to be rendered. Temporary 
alimony may be granted pendente lite, but the title of the real 
estate of the defendant remains intact, and cannot be affect- 
ed during the pendency of the proceeding, but only when the 
proceeding for a divorce has terminated, and a decree rendered 
that the marriage is dissolved, and then only by force of the 
statute .... It must be manifest, then, that the primary 
object of the suit is toaffect the marriage relation, — its status,— 
that it is the specific matter in controversy to be affected, and 
that it is only when the status is changed by a decree of divorce 
that the statute operates to divest title owned by the defendants, 
and that it then becomes the duty of the court to enter a decree 
in accordance with its provisions .... In Daniel v. Hodges^' 
the proceeding was for alimony, and the only property which 
the husband ow'ned was a lot that the wife sought tti have 
subjected to her claim, and was in actual possession of it by 
order of the court, when her husband, pending the litigation, 
conveyed it to another, and the court held, under the exceptional 
circumstances of the case, that the doctrine of Us pende7is 
applied. There the proceeding was to subject the specific 
thing to her claim, which the husband attempted to 
defeat by conveying away the property, and the court, while 
admitting the general doctrine that a Us pendens was not 
applicable in such cases, said; ‘ We are of the opinion the 
petition for alimony, under the particular circumstances of the 
case, constituted such a Us pendens as affected the purchaser 
with notice, independent of the actual notice had,’ and ren- 
dered the deeds void. But this has no relevancy to the 
case at bar. There she sought to subject the property to 
her claim for alimony, and the suit was directed speci- 
fically against it, and she was put in actual possession by 
order of the court; and then it was only ‘ tinder the peculiar 

•® Rriffhtinan 9 . Brightman, IR. 1. 112. | o. Almond) 15 Am. Doo. 731. 

Islei* 0 . Brown, OC N. C* 556. 1 * 87 N. 0. 97. 



•B, 2Bli] LIS PJINDENS APPLIES ONLY TO PROPERTY SPBCIFIOALLY SUED FOB. 727' 


circumstances of the case ’ that the court thought the 
purchaser from the husband pending the litigation was 
affected with the rule of Its pendens. Here there was no 
alienation of the property, which was only incidentally 
involved, or any charge of any act on the part of the 
defendant Houston to defeat any right whatever which 
might accrue to the plaintiff if the marriage should be 
dissolved. If the defendant Houston had conveyed away 
the property to another with the object of defeating her 
right, upon a decree for divorce, to any interest in his lands, 
such purchaser may be affected with the rule of tis pendens 
in such case; but that is not the question here. The debt 
which the defendant Houston owed the defendant Timmer- 
man was contracted long before the suit for divorce was 
commenced, or the cause or ground of the divorce 
existed, and doubtless the credit was given on the faith 
of the property, a part of which included the property in 
dispute, then owned by Houston. There is no pretence of 
any fraud or collusion, or that the debt is not an honest 
obligation which Houston ought to have paid long before 
the divorce proceeding was instituted. Although the 
commencement of the divorce suit might result in a decree 
which would affect the property of the defendant, the 
property was not the subject specifically of the litigation, 
and by reason thereof was not withdrawn from such 
burdens as might be legally imposed upon it for just 
claims upon judgments recovered and docketed against its 
owner prior to divesting him of his title by force of the 
statute under the decree. The defendant Timmerman 
had the legal right to commence her action to recover the 
money due on the note of Houston, and the fact that the 
wife of Houston liad instituted proceedings for a divorce did 
not affect that right, but when'judgment was recovered 
thereon, and docketed by force of law, the lands then 
owned by him in that county, including the land in dis- 
pute, became subject to the lien of such judgment ; and 
as the facts show that this was before any decree was ren- 
dered in the divorce whereby title to such lands could be 
divested, it follows that whoever took title from him sub- 
sequently, either by contract or by operation of law', took 
said title cum onere, or subject to the lien of such judg- 
ment. It results, as a purchaser of said lands at an execu- 
tion sale upon such judgment, the defendant Timmernjan 
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was not affected by or subject to the rule of Us pendens ^ 
and her deed thereby rendered invalid.” 

Similarly a suit against a corporation to forfeit its 
charter,*'^ or against its directors to compel them to per- 
form their duties/® in which no property is described does 
not affect pendente lite purchasers. But a suit to establish 
a last will and testament will constitute a lis pendens 
affecting with notice a purchaser either under the devisee 
or under the heirs/* 

285. It has been said in some cases** that to 

constitute lis pendens the plaint in the 
Character of the doscrip- suit “ must be SO definite in the de- 
tionol the property to gcription that jany One reading it can 

^ ‘ learn thereby what property is intend- 

ed to be made the subject of litigation.” 
This is quite true, where there is nothing in the proceed- 
ings except the simple description of the property, which 
may put the public upon inquiry or give a clue as to 
where further and more definite information can be had. 

On the other hand,” says Mr. Bennett,®® “ if enough 
appears in the proceedings to put a purchaser on guard, 
although they do not in themselves describe the property 
with that particularity which amounts of itself to complete 
identification, lis pendens would be created.” Thus in the 
case of Green v. Slayter'^^ where the bill described the 
property as ‘ divers lands in Crosby’s manor,’ and as held 
in trust for the complainant by defendant Winter— and 
it was shown that Winter’s trusteeship in the lands 
was matter of public notoriety — Chancellor Kent said : 
" It is true, there might have been divers lands in 
Crosby’s manor held in trust by Winter, and yet 
the lots sold to defendant have been held by him in 
his own absolute right. But though this was possible it was 
an improbable fact ; and if ever a bill contained sufficient 
matter to put a party upon inquiry, the bill in 1809 

answered that purpose The general rule is, 

that what is sufficient to put the party upon inquiry is good 
notice in equity. The least inquiry, even of Winter himself. 


llavoiueyCT r, Sui*erior Court, 18 Aui. St. Hop, 
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would have satisfied the purchaser that the lots he pur- 
chased were parcel of the trust lands mentioned in the bill.” 
“ From this decision which seems to be sustained by 
reason,*' says Mr. Freeman, “it would follow that the 
description in the bill need not, in itself, be so specific as 
to necessarily and beyond all possibility include a given 
tract of land ; but that it is ample for the purpose of invok- 
ing the rule of Zftr if the land in all probability 

comes within the description, and if prospective purchasers, 
upon reading the bill, are advised by it that the land with 
which they propose to meddle may be, and probably is, a 

parcel of the lands in litigation Where a suit was, 

among other things, to restrain a trustee from ‘ selling any 
more of the trust negroes,’ it was held not to affect the 
purchaser of a negress, because there was nothing calling 
attention to her in the bill as the identical property in litiga- 
tion.-’"” “The property upon which the Us pendens is to 
operate,’’ says Mr. Herman, “ must be so identified in the 
action as to notify all who may subsequently become interest- 
ed in the estate that there is an action pending which may 
or will affect it, and that if they become interested in it, they 
do so at their peril — that is, it must be sufficiently certain 
to give the means of distinct and intelligible information 
of the matter to which it relates.”'’" Mr. Bennett observes 
that “it may be said in general that a lls pendens will be 
created where the property involved in suit is described 
either by such definite and technically le^l description that 
its identity can be made out by the description alone, oi- 
where there is such a general description of its character, or 
status, and by such reference that, upon enquiry, the identity 
of the property involved in litigation can be ascertained.”"' 

In determining whether legal proceedings are sufficient 
to constitute notice Us pendens, all of the pleadings includ- 
ing exhibits made a part of them are to be considered. But 
parties are not required to look beyond the pleadings 
and exhibits. Evidence taken and filed in the case, after 
it is commenced, ought not to be construed as constituting 
notice Us pendens. If the rule were extended thus in its 
application, it would often prove a snare to innocent 
parties. Evidence and depositions are. not records until 

•8 Lcvbt e. Mew, 1 Strob. ISq, 180. 
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incorporated into a bill of exceptions or certificate of 
evidence; and it would be a great hardship to require the 
public to read voluminous evidence, and know as matter of 
law just when such evidenceor the exhibits thereto became 
files of the courts. This limitation upon the doctrine of 
notice lis pendens would seem to be a reasonable one, 
because it is supported by the same reasons which recom* 
mend the doctrine of constructive notice itself. Thus it 
will be seen that, although it is necessary, in order to 
constitute lis pendens^ that the proceedings should, 
directly or indirectly, designate specific property; 
yet where the description is so definite that any one read- 
ing it can learn thereby either by the description or re- 
ference what property is intended to be made the subject of 
litigation, it is sufficienU'^ It is further necessary, in order 
to conclude purchasers by virtue of a judgment, that by 
the record in the case at the time of the purchase the 
parties to the suit and the nature of the claim made to the 
property should be so stated that no subsequent amend- 
ment will be necessary. If any amendment is made, lis 
pendens as to the matters and parties involved in the amend- 
ment dates from the time it is made. 


286 . The restriction of the rule to the proceedings 

in the courts of British India is in 
Liif pmdens attaches accordance with general princiDles, 

domestic courts. therefore applicable even in 

proceedings for movable propeity. 
Such a limitation of the rule to the confines of the State, 
in a court whereof a suit may be pending no doubt encour* 
ages the disposal of the property outside the State to 
innocent purchasers, yet it must be regarded as established; 
and purchasers of property situate in one State canned be 
bound by judicial proceedings against it in another, of 
which they had no notice.*^ 


In CdTT V. Lewis Cool Sherwood, J., in delivering 
the judgment of the Missouri Supreme Court said: “ A 
lis pendens should not have any force or operation beyond 
the boundaries of the state where the suit is pending. 

e Thus M. Moroau says. ^ encamihre que le pmii engine a Vetrangrr 
ett SAM inU(^i>Tf et q\C'U w produifa detfwnt itoi tTibu^Mux aitcun d€i sffets 

attaclUs Fram auw inttancet d^a engages. 
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. . . If tht process itself cannot be extended or be 
served beyond the territorial limits of the sovereignty 
whence issued, certainly a mere incident of the service of 
such process, as is a Its pendens, can have no greater force 
or further-reaching operation. The principle of the rule 
being discussed is the prevention of. the judgments and 
decrees of courts from being frustrated by transfers whilst 
matters are yet in fieri, and thus balking such judgments 
and decrees of their customary operation after they are 
rendered. But where can such obstructions be cast in the 
way of such adjudications ? Obviously, only in the 
sovereignty where the adjudications are had. If the pro- 
perty be eloigned, taken beyond the confines of the juris- 
diction where litigation is in progress, to say that it shall 
bear with it, no matter where taken, the effects and conse- 
quences of previous litigation, and conclusively bind any 
purchaser, however innocent of wrong, though the pro- 
perty has no history or ear-marks of litigious strife about 
it, would be carrying the doctrine of Us pendens — a harsh 
doctrine at best, and one not favoured by the courts, as all 
the authorities agree — to a most extraordinary and perni- 
cious length. These views find support in the case of Shelton 
v. JofmsonJ^* Of course, these remarks are limited to a case 
where personal property of a movable nature is, pending 
litigation concerning it, withdrawn from the jurisdiction 
where such litigation is pending to another state, and there 
sold to a bon<‘} fide purchaser. It is a very harsh presump- 
tion and rule which force the citizens within the same state 
to take notice at their peril of all matters being adjudicated 
within its borders, — a rule only justified by imperative 
necessity ; but to say its operation shall be extended to 
every portion of the United States would be a very startling 
extension of a rule already sufficiently odious and oppres- 
sive.” “ The argument in favor of this conclusion,” says 
Mr. Bennett, “is that the extent of constructive notice as 
to what is transpiring in the courts is limited by State lines 
or the territorial jurisdiction of court, that it would seem 
to be against public policy to enforce the doctrine of lis 
pendens when applied to personal property which had been 
taken beyond the limits of the state; because it would inter- 
fere with commercial transaction^* and overturn in 

•4 I n Am. Dec, 263. I Thom* «. SouthariC 26 Am. Dee. 467. 
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practice the presumption that the title to chattels proves 
upon delivery; that as to such property, if the rule Its 
pendens were enforced in foreign states, it would require a 
purcha.ser to search the records of the courts in all the 
States before being assured that he was acquiring a title, 
or purchase at his peril this species of property, thus 
placing an embargo on sales, and requires purchasers to 
take risks which no prudent buyer would assume and pay 
Cull value for property.”''"’ 

2S7. 1'he doctrine pre.sses with great severity some- 
times on bona fide purchasers without 
Stiitiit.in MMoiiis oi ,)otjce of the pending suit, and in 

' England and some of the United States, 

it has been attempted to avoid the 
hardship by requiring the filing <>f notices of suits concern- 
ing real property. In England it was enacted, for instance, 
that a I'is pendens should not bind a purchaser or mortgagee 
without express notice thereof, unless and until it is duly 
registered, and the registration to be binding must be 
repeated every five years. And the court before whom 
the litigation is pending may, by 80 and 31 Viet. c. 47, Sec. 
2, on the determination of the litigation, or even during 
petidency if satisfied that the litigation is not prosecuted 
bond fide, order the regi.stration to be vacated without 
the consent of the party by whom the lit pendens was 
regi.stered. In this country, notwithstanding an elaborate 
.sy.stem of registration, there is no provision yet for. the 
registration of a Us pendens. Even in England and 
the States having such Us pendens statutes, full com- 
plete actual notice from a litigant of the contemplated 
commencement and pendency of the suit, and also 
of w'hat will be or is involved therein and what is claim- 
ed in respect thereto, is held sufiicient to bind the party 
acquiring the knowledge with the force of Us pendens. 
Thus it was said in Bucker v. Pierson'^'' that “a purchaser 
from a party to the suit pending the litigation, with full 
knowledge of the litigation, is bound by it and that to 
bind one who has actual notice it is not necessary that a 
notice oJ Us pendens should be filed. The Supreme Court 
of California has held the same in Sampson v. Ohleyer.’^'’ 
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In Scotland County v. Mr. Justice Waite, delivering 

the opinion of the Court, said that actual notice to a 
purchaser even of certain negotiable bonds, before the 
purchase, of their invalidity, or of an inj unction against their 
issue or delivery, would have the ejBTectof alis pendens upon 
the purchase. 

In Roberts v. Jackson^^ it was held that a person who 
purchased through an agent, who knew of the Chancery 
suit before the service of summons on the defendant was a 
pendente lite purchaser. In several cases in which the rule 
of Us pendens has been held not to apply, the circumstance 
of the alienee pending the suit not having notice thereof 
has been expressly referred to. This principle also is 
of a general application. Thus Lacombe observing as 
to the French Law that la chose jug^e centre Vauteur n'est 
opposable qu'aux ayant cause dont le titre ne remonte pas 
d une epoque anterieure a la decision definitive du litige, says 
that this is on the supposition that the third person has 
acquired the property in litigation in good faith ; car s*il 
n'avait en pour but que de gener le cours du proces et de 
nuire ou demandeur, il se serait rendu coupable h son egard 
dlun quasi-delit dont it devrait reparation, et qui ne sauraii 
rendre sa position meilleure. 


•• US U, B 18 1. 
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CHAPTER XII. 


A.-^-Bab fob Jointnbss. 

288 . There remains another class of cases in which a 

^ judgment on a cause of action against 

job^Ms? ” ^ any ' person is held to bar a subsequent 

suit against other persons jointly liable 
in respect of the same cause. As observed by Field, J., 
in Cambe/ort v. Chapman,^ “ the principle of the maxim 
nemo debet bis vexari applies not only to the case of 
one individual being sued twice for the same cause 
of action, but also to the case of a person suing twice 
on the same contract.” It has, of course, never been 
doubted that a Judgment with satisfaction on a joint debt 
must operate to put an end to all proceedings. There has 
long been a complete unanimity in favor of the application of 
the same principle to a judgment with satisfaction on a joint 
tort. In Cocke v. Jenner it was held that even if separate 
suits were brought against joint-tort feasors, the plaintiff after 
having taken one satisfaction could take no more. In Corbet 
V. Barnes ^ the Court said, that for one tort the plaintiff might 
bring several suits, “ but when recovery is had against one, 
and satisfaction, the plaintiff cannot have a second satisfaction, 
anymore than where separate suits are brought upon a joint 
and several obligation.” The same doctrine was affirmed by 
Lord Mansfield in Bird v. Randall.''’ In Brinsmead v. 
Harrison,^ Kelly, C. B., said : “ That a judgment and execu- 
tion, with satisfaction, would be a defence, is nut disputed. A 
long series of authorities has so laid down.” In the United 
States it has been held in several cases, that if the plaintiff 
recovers a judgment against one of the joint-tort-feasors and 
obtains satisfaction, the others are discharged of all liability in 
respect of that tort.° It has even been said, that ‘if judgment 
is obtained in one action and satisfied, while the others are 
pending, such judgment and satisfaction may be pleaded in 
bar of any further prosecution of such other actions, and in 
that case the plaintiff will not be entitled to judgments for 
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nomioal damages and oostsi but judgment must be given for 
the defendants.’ ' 

In default of satisfaction also, the bar was held to 
apply, more than three centuries ago, in the very early 
case of Broion\. W^ooWon,® in which Popham, 0. J., is reported 
to have said, “if one hath judgment to recover in trespass 
against one, and damages are certain, although he be not 
satisfied, yet he shall not have a new action for this trespass.*’ 
'fhis view' was, however, not adopted at the time by the courts,® 
and satisfaction remained for a long period the sole ground of 
the bar in such cases ; and it is only recently that the rule 
may be considered as having become established in England 
in the broad form in which it has been enunciated above. 
But tliough rather curious, it may be observed that the history 
of this doctrine had been just the reverse among the Romans* 
where a similar rule of the ancient Roman Law was in the 
course of its development superseded by the more equitable 
rule that, unless there was satisfaction as well as judgment, 
tlie creditor was at liberty to proceed against the debtors by 
separate actions. 

289. In the earlier decisions in England, the principle 

of bar for jointness was rested on the 
Basis of the principle. ground of the doctrine of merger, 

which has been described as the con- 
sumption of a right of action by the recovery of a judgment 
upon it. It was maintained that the cause of action of the 
first suit having been absorbed or transformed into a re- 
medy of a higher nature, would be extinguished and, there- 
fore, cease to exist so as to form the cause of another suit. 
Thus Baron Parke, in the well-known case of King v. 
Hoaret^° observed that “the judgment of a court of record 
changes the nature of that (original) cause of action, 
and prevents its being the subject of another suit.” The 
doctrine of merger soon came to be supplemented by that of 
election, or of waiver by election, the traces of which also 
may still be found in the decisions of courts. Thus in Sei- 
siont V. /oAason," the United States Supreme Court, refer- 
ring to the rule that the promisee may elect to sue the debt- 
ors jointly or severally, said : “ Even in that case, the rule 

* e. Stove M, ISS IIms. S64. * rUe oaiet to the eontnxy oolleotod in 

Mitciholl V. Libbey, 88 Me. 74. Uvingiton e. Bishop, 8 Am. Deo. 380. 
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is Subject to the limitation that, if the plaintiff obtains a 
joint judgment, he cannot afterwards sue them separately ; 
for the reason that the contract or bond is merged in the 
judgment ; nor can he maintain a joint action after he has 
recovered a judgment against one of the parties in a 
separate action, as the prior judgment is a waiver of his 
right to pursue a joint remedy.” In United States v. Price, 
the Supreme Court said: It is essential to the idea of 
election that a man cannot have both. One judgment 
against all or each of the obligors is a satisfaction and 
extinguishment of the bond. It no longer exists as a 
security being superseded, merged, and extinguished 
in the judgment, which is a security of a higher nature.” 
As a natural result of this doctrine of election, it was 
held in Pennsylvania, that the plaintiff’s choice in such 
a case would be determined by his action, and not by 
the result of the action and to avoid the apparent 
anomaly of such a course, it was further held that 
the reasonable view was, that the election would not 
be irrevocable until after judgment had been rendered.'^ 
The theory of the principle of election as the basis of the 
doctrine of bar for jointness may be considered as quite 
exploded now. Thus in Kendall v. Hamilton,'^ Lord 
Blackburn having observed that the circumstance of the 
plaintiff having at the time of the prior suit known that 
the defendant in the subsequent suit was joint with the 
defendants in the first suit was immaterial, said : “ If the 
principle on which King v. Hoare was decided had been 
that, by suing some he had elected to take them as his 
debtors to the exclusion of those whom he had not joined 
in the action, it would be material ; for I assent to the 
argument that there cannot be election until there is 
knowledge of the right to elect. But King v. Hoare pro- 
ceeded on the ground that the judgment being for the 
same cause of action, that cause of action was gone. 
Transittit in rem judicatam, which was a bar, partly on 
positive decision, and partly on the ground of public 
policy, that there should be an end of litigation, and that 
there should not be a vexatious succession of suits for 
the same cause of action.” 
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It is now generally agreed u^on that the doctrine de- 
pends upon the principle of the indivisibility of the cause 
of action, upon the principle that a plaintiff cannot be 
entitled to split his cause of action in regard to the persons 
against whom the claim or remedy exists any more than in 
regard to the claim or remedy itself. Thus in King v. 
Hoaret Baron Parke pointed out that “the cause of action 
being single cannot afterwards be divided into two." How- 
ever, the rule of bar for jointness, though based on the same 
principle as, and resembling, that ofW by suit in several 
respects, is generally recognized to be distinct from it in 
depending for its immediate application on a decision by a 
Court and not on an act of the parties themselves. In recent 
cases, the rule -is usuaily supported on grounds similar to 
those on which the doctrine of res judicata is based. In 
fact, the rule of res judicata in regard to a second claim by 
a plaintiff successful in a prior suit on the same cause of 
action is also based on the same doctrine of merger. And, 
as such, the rule is subject to most of the rules relating to 
a decision as a bar on the ground of res judicata. Thus 
there will be no merger, if the judgment is void"^ on any 
ground, or though ab initio valid is reversed on appeal or 
otherwise set aside,'" as there being no final determination of 
the cause of action in such a case, there is nothing to 
prevent the parties seeking for such a determination. The 
effect of the merger is, however, held to be not destroyed 
merely by the presentation or admission of an appeal.’^ 
Where the judgment on account of the jurisdiction of the 
court affects only specific property and not the defendant's 
personal liability, there will be no merger in regard to the 
defendant personally.'" 

290. There appears to be a general unanimity in 

regard to the application of the 
Bar for jointnesB Apphp doctrine of bar for jointness in the 

case of contracts that are not several 
but joint. The leading case on the 
subject in England is that of King v. Hoare, in which Baron 
Parke pointed out that it appeared from a comparison of 
all the reports of Brown v. Woottonj° that the true ground 

Wixou r. Btephonu, 97 Am. l>ac. SOS. i .Magbeo o. Collinik, 27 Ind. S**!. 
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of that decision was not the circumstance of the damages 
being unliquidated, and said : We do not think that 

the Case of a joint contract can, in this respect, be 
distinguished from a joint tort. There is but one cause 
of action in each case. The party injured may sue all 
the joint tort feasors or contractors, or he may sue 
one, subject to the right of pleading in abatement in the 
one case, and not in the other ; but for the purpose of this 
decision they stand on the same footing. Whether the 
action is brought against one or two, it is for the same cause 
of action. The distinction between the case of a joint and 
several contract is very clear. It is argued that each party 
to a joint contract is severally liable, and so he is in one 
sense, that if sued severally, and he does -not plead in 
abatement, he is liable to pay the entire debt ; but he is 
not severally liable in the same sense as he is on a joint 
and several bond, which instrument, though on one piece 
of parciimeni or paper, in effect comprises the joint bond of 
all, and the several bonds of each of the obligors, and gives 
different remedies to the obligee. Another mode of consi> 
dering this case is suggested by Bayley, B., in the case 
of Lechrnere v. Fletcher If there be a judgment against 
one of two joint contractors, and the other is sued after- 
wards, can he plead in abatement or not? If he cannot, 
he would be deprived of a right by the act of the plaintiff, 
without his privity or concurrence, in suing and obtaining 
judgment against the other. If he can, then he may plead 
in bar the judgment against himself; and if that he not a 
bar, the plaintiff might go on, either to obtain a joint judg> 
ment against himself and his co-contractor, so that he 
would be twice troubled for the same cause; or the plaintiff 
might obtain another judgment against the co-contractor, 
so that there would be two separate judgments for the same 
debt. Further, the case would form another exception to 
the general rule, that an action on a joint debt, barred 
against one, is barred altogether ; the only exception now 
being, where one has pleaded matter of personal discharge, 
as bankruptcy and certificate. It is quite clear, indeed, 
and was hardly disputed, that if there were a plea in 
abatement, both must be joined, and that if they were, the 
judgment pleaded by one would be a bar for both; and it 
is impossible to hold that the legal effect of a judgment 
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against one of two is to depend on the contingency of both 
being sued, or the one against whom judgment is not 
obtained being sued singly, and not pleading in abatement. 
These considerations lead us, quite satisfactorily to our own 
minds, to the conclusion, that where judgment has been 
obtained for a debt, as well as a tort, the right given by the 
record merges the inferior remedy by action for the same 
debt or tort against another party.” 

This decision has been followed in numerous cases. It 
nut only survived the vigorous attack of Lord Penzance against 
its correctness and present application in Kendall v. Hamiltoni^'^ 
but came out of that case with fresh, and what may be con> 
sidered, as absolute authority. In that case. Lord Penzance 
spoke of that decision as merely enunciating a rule of pro- 
cedure, which was opposed to general notions of Justice, and 
practically unworkable, and based on technical grounds that 
were insufficient and unsatisfactory and lost all force with the 
abolition of the plea of abatement under tiie practice introduced 
by the Supreme Judicature Acts." The other Lords dissented 


a Ijtjrd Penzance relied on the tJaao of Rice v. ShiUe’*^ as deciding that a joint proniiwc 
of several might give rise to a separate action against one only, and said : ” Tht^ plain l-iiT 
upon a joint promise might bring and cjirry forward two actions pari paxtv, one against 
each of the joint contractors, and providml that neither of them ehooses to plead an 
abatement (which they may have no object in doing, as it does not got ri<J of their liabi- 
lity) these actions may go on to judgment, and in neither of thorn, though the fact of the 
promise being joint only, and not joint and several, wore to appear on the r(!eord, by hill of 
exceptions or otherwise, could the judgniont l)e arrested or declari^I eri'oneous. Now if two 
judgments against two different dcfendariis can bt^ supported upon one joint promise, 
does not that show that there are in reality two causes of action involved in the breach 
of one joint promise, and, if so, the principle upon which King v. lloarv was decided, 
resting cs it does upon the assertion that the joint, promise gives rise to one <*.au8e of action 
and one only, cannot be sustained. The true position of the creditor would appear to be 
this : tliat. be has a (.'aiisc of action against cither of his debtors separately or both together, 
subject U) a pica in abatement By such a plea, either of the two joint con- 

tractors being sutM^l alone, might insist upon the plaintiff bringing his action against both. 
But it is obvious that this right can only be exercised, on the part of both, by him who 
is first sued. If one of the two allows his liability to be enforced in a separate action, it 
is too late afterwards for the other, if sued, to ple^ iu abatement, Cor be cannot give the 
plaintiff a better writ. The conduct of his co-contractor in permitting the plaintiff to go 
on to Judgment against him alone, has rendered a joint action against the two impossible. 
The plaintiff has no longer a joint promise upon which to sue the two ; the promise of one 

halving passed rejt judicata Assuming that the case of King v, floare 

was well decided in the then state of the law, a further and most important question, in 
the present action, appears to me to be this : Whether since the passing of the Judicature 
Act, and in a proceeding under that Act, such a defence as the present can be main- 
tained. .... It did away with all objections and defences arising out of the mis- 
joinder or non-joinder of parties, either plaintiff or defendant. Since that Act no such 
thing as a pica in abatement is possible. The non-joinder of any party under any circum- 
stances has ceased to be an answer, objection or defence to (^he action. In such a case the 
action goes on, and * the Court or a Judge may, on such terms as appear to be just, order 
that the name of any party who ought to have been joined, or whose presence before the 
court may be necessary in order to enable the court effectually and completely to 
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from that view, and concurring with the decision in King v. 
Hoarf. held that an unsatisfied judgment against two 
persons who had borrowed money from the plaintiff would 
bar a suit by him against a third person who was after- 
wards discovered to have been really Interested as a 
partner with the two debtors in the business for the 
purposes of which the money had been borrowed. 

Lord Cairns, L. C., said : It is the right of persons jointly 
liable to pay a debt to insist on being sued together, li, 
then, there are three persons so liable, and the creditor 
sues two of them, and those two make no objection, the 
creditor may recover judgment against those two. But 
should he afterwards bring a further action against the 
third, that third may justly contend that the three should 
be sued together. It is uo ansvver to him to say that the 
other two were first sued and made no objection, for the 
objection is the objection of the third, and not of the other two. 
Nor is it any answer to him to say that whatever he pays on 
the judgment against himself he may have allowed in account 
with the others, because he may fairly require, with a view to 
his right of account or contribution, to have the identity and 
the amount of the debt constituted and declared in one and the 
same judgment with his co-contractors. If, therefore, when the 
third is sued, and requires that the other two should be joined 
as parties, the creditor has to admit that he cannot join the 
other two because he has already recovered a judgment against 
them in the same cause of action, this is equivalent to saying 
that he has disabled himself from suing the third in the way 
in which the third has a right to be sued. ... I cannot 
think that the Judicature Acts have changed what was formerly 
a joint right of action into a right of bringing several and 
separate actions. And although the form of objeutiug by 
means i)f a plea in abatement, to the non-joinder of a defendant 


jKljudicalc upon jind settle all the questions involvefi in the action, shall be added.' Now 
these provisions appear to me to have entirely altoit*d the j ights of joint contnwtors in re- 
spect of procedure. They have no longer any aljsolute right to insist that they should be 
suetl together or not u.t all. The creditor may bring anti pui*8ue his action against one oi- 
more of them, and if the defendants desire that others should be joined, they must apply 
to a dudge. who will hoiir what is to be said on both sides and decide that additional 
parties shall, or shall not, b' joined accjording to the requirements of justice, and not 
iwjcording to the election of the defendants, or any impemtive rule tlmt all who jointly 
contracted must Ik* jointly siu\l. The joint contractor having thus lost the right (for it 
•was a right, anil an absolute one. though only a right of procedure) to be sued only in 
<*onjun<5ti«)n with hi^' e<.>-ct»n tract or. he can no longer bo heard to maintain either that his 
inMicmtraclor must ln> muhI witli him. or that, it Iniing ira|iossible so to sue him by reason 
"il* his having Ikvii sued already, he is hiniscdf dischargefl." 
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who ou^ht to be included in the action, ie abolished, yet 
I conceive that the application to have the person so omitted 
included as a defendant <mght to be granted or refused, on the 
same principles on which a plea in abatement would have suc- 
ceeded or failed.’’ I'he other Lords concurred in that view, 
discussing with particularity the different aspects of the argu* 
iiients of Lord Penzance against the decision in King v. 
Hoare,'" Lord Hatherley adding that, at this distance of time, 
after so much reliance has been placed from time to lime, in 
other cases, upon the law as laid down in King v. Hoare, it 
cannot be now altered by a decision of your Lordship’s house, 
the ordinary practice of which would require that which has 
been so long established as the law amongst mercantile men to 
be continued until it has been reversed bv Act of Parliament.” 

n Lord Blackburn thuH Haul : ‘•From very early it waw the law that a oon> 

tract was an entire thing, and that, therefore, all who were p.q.rtit'H to the contract must, 
if alive, join as plaintiffs and must be joined as defendants. If this was not done there 
must I>c a pica in abatcuKint. It has never, m far as 1 know, been doubt wl that the defend- 
ant might plt;iul the non-joinder of his joint contractors in abatemenl, an I in that way 
compel the plaintiff to join as defendants all who were partitw ti> the joint contract and were 
still alive. But there was long a controversy as to whellier the plea in abatement was 
the only way in wdiich the objection could be raiHcd. U (ci the evidence it was proved 
iliat the contract was joint, itw’na thought that there was a variance bctwticn the proof 
of a joint eontnud with the parties to the action, and sonu* one not a party to the action 
and still alive, and the allegation in the declaration which, it was thought, must be taken 
to bean allegation of a contract between the pariioH to Liu* uetitjii and no others, ami con- 
sequent, ly that there should be a non-suit or verdict for the. deiendant, on the ground of 
variance. This, it has now been settled, is the law in cusea wliere the objfiction is the 
lion-joinder of a plaintiff’ ; and consequently the non-joinder of a ao-contractor as 
plaintiff wav never in modern times pleatlod in abatement. And it was long thought 
by many that the same course was open to a defendant. Sueh was the decision of Lord 
Ifolt anil the Court of King’s Bench in Binim v. Sanford.'* ‘ I need hardly point out that 
if this luwl been still followed as law% it would have made if clear that the cause of action 
against the one was the same as that against all ; or rati a r that there was no cause of 
action at all against the one alone, and never could )k* jiulgment against one alone ; and 
so the ix)int could never have risen. But it wa^ csiablishetl by a series of cases, which 
may be found eolleeted in Srrjeant Williams i\o\o \o ('abt LI w, Vanghwii^^^ that though 
all the joint coiitractorw must lx? joined as co-defendanis. the only way of taking advantage 
of the non-joinder was by a plea in abatement. The tiist. case, in which I ffnd this deoidixl, 
was Bier v. Shutf.'*^ The last in which I find it controvcrtwl, though unsuccessfully, was 
Emnjt V. i 7 iM. But though the mode of enforcing the joinder of all was thus 

out down, it still remained the law tliat all ought to U? joined. 1 eunnot agree in what 
•jeems to bt* the opinion of the noble and learned Lonl (Lord Penzanoe) that the 
Judicature Act lias taken away the right of the joint eoiitractor to have the other 
joint conliviet urs joinwl us defendants, or made it a mere mutter of discrotion in the 
court to permit it. With great deference I think that the right remains, though the mode 
of enforcing it is changed.” Lord Scl borne said : Apart, from authority, I should 
myself have thought it elear tliat, if the contract was joint only, the cause of action 
w/#r the same. The rule (jstablished in Riee v, tSkute,^^ nn whatever principle it may 
tiavc lxx?u founded, was (1 suppose) applicable to all cases of actions againM one (or loss 
ihiui all) of .several joint contractors ; and not only to partnership cases. Unless, there- 
fore, tliat rule justifies the conclusion that all joint contracts are in law several, as well as 
joint, until survivorship takes place by the death of one of the contractors, 1 cannot see 
how it tends to prove that there are, in such cases, more causes of action than one upon 
the same contract* If that conclusion were sound, it is by no means clear to my mind, that 

M 2 Salk. 44U. 

24 1 Wma. SaoBd. 

0 Burr. 3611. 


ZT 1 Wms. Saund. 
>4 0 Burr. 3611. 
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And those two decisions were held to be law, and 
their principle was held to apply in Gambefort v. Chap- 
man,^ in which case the plaintiff sold goods to a 
partnership consisting of the defendant and W., and 
after the dissolution of the partnership, but in ignorance 
of it drew bills for the price, which were accepted by W.,in 
the partnership name, and a judgment recovered against 
W. was held to bar a subsequent suit against the defendant, 
it being alleged generally that an unsatisfied judgment 
against one joint contractor on a bill of exchange, given 
by him alone for the joint debt, is a bar to an action against 
the other joint contractor on the original contract. 

291. And the main Englisii rule may be considered as 

now settled in the United States also. 

Bar for jointness applies except in South Carolina where the 
to joint contracts in -i 'ri 

the United Sutes. contrary view still prevails.** The contrary 

had been held bv the United States* 

_ a/ 

Supreme Court in Sheehy v. Mandeville^* in which case the 
plaintiff having sold goods to J, took his note for the 
amount of price, but afterw'ards suspecting that M. was a 
partner, sued both for the money, alleging that the note 
had been made by both trading under the firm name of J. 
In reply, M. pleaded that, a judgment had been rendered on 
the note against J, but the plea was disallowed, Marshall, C. 
J., observing that “ the doctrine of merger (even admitting that 
a judgment against one of several joint obligors would termi- 
nate the whole obligation, so that a distinct action could not 
afterwards be made against the others, wliich is not admitted) 
can be applied only to a case in which the original declaration 

even a plea in abatement ought to hare been allowed : nor can 1 imagine tiny reason why 
the same principle should not equally hold in the converse case, of an action brought by 
one of several persons with whom, jointly, a contract has made ; in which case 
(whatever may Imve been the ground of the distinction) the rule has been that a plea in 
abatement was not necessary ; but that it was sufficient to make the defence of joint contract 
available, if the facts came out in evidence.” Lord O’Hagan said : •• As regards the 
operation of the principle recognised by the case of King v. Hoare^ it does not seem to me 
that the Judicature Act meddles with that principle. The procedure is changed. The plea 
in abatement is abolished. The court is r^uired to intervene where the parties to 
action were formerly obliged to plead ; but it does not seem to follow that the change in 
the machinery of enforcement ultors the rights to be enforced, or takes from the joint 
contractor any privilege which formerly belonged to him. It may be guarded in adifter> 
ent way, but l do not think it is abrogated by any express proviso or any necessary 
implication.” As regards the necessity under the practice introduce by the Judicature 
Act of joining as dwendants all the co-contractors, their Lordships’ decision has been 
followed in l^Uley v. Robinson^* by Stephen and Chailcs. J.J., who personally appeued, 
however, to entertain a contrary opinion. 

10 Q. B. X>. SS9. I Union Bank v. Hodges, 11 Bich. ISO. 

Ool^ft e. Lemaeters, >1 Am. Deo. 462. si 6 Oranoli, 263. 

TreaeureB v. Batee, S Bail. L. W I ** 30 Q. B. D. 166. 
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was on a joint covenant, nut to a case in which the declara* 
tion in the first suit was on a sole contract.*’ This decision 
though often cited was followed in few cases and dis* 
sented from in a considerable number,^' and was after all 
virtually overru ed even in the Court which had pronounced it.** 
In United States v. Price,'-' Mr. Justice Grier speaking 
for the court said that it goes no further than to decide that 
where a. partner is sued severally on a joint or partnership 
contract, and judgment obtained against him, it is no 
bar to a suit against the other, because this contract was 
not merged in the judgment, and because the first judg- 
ment was founded on a several, not a joint promise.'’ In 
Ward V. Johnson^'' the Supreme Court of Massachusetts 
held that in an action against two on a joint note, a judgment 
against one was a bar, and observed that the decision in King 
V. Hoare should be considered as well settled in the American 
Courts also.'^ In Kennard v. Garter,^’* the Indiana Supreme 
Court said : “ A separate judgment taken against one of 

several joint makers of a note, in a suit to which the others are 
not parties, or -in which suits are nut taken to preserve the right 
to a subsequent judgment against such others, may he pleacied 
as a bar to a subsequent suit against those not included in the 
first suit or judgment.” Similarly, the Supremo (’ourt of 
Wisconsin in Lauer v. /tandow,^^ said : “ It is perfectly well 

settled that if the holder of a joint debt or obligation sues one 
of the joint debtors and obtains judgment therein against 
him, and then sues another of the joint debtors for the same 
debt or obligation, the latter may plead such judgment 
against his co-debtor and bar the action. This is so because 
the joint debt is merged in the judgment against the debtor 
Brst sued, and being indivisible it cannot be merged or 
pancelled as to one and existing and operative as to another 
joint debtor.” Mr. Freeman says,*" “ Whenever two or more 
persons are jointly liable, so that if an action is commenced 
against any less titan the whole number, the non-joinder of the 
others will sustain a plea in abatement, a judgment against any 
of those so jointly bound merges the entire cause of action. By 
taking judgment against one, he merges the cause of action as to 


Wami 0 . Me Nulty, 48 Am Dee, 6R. 
KiagfUey r. Davis, 104 Mass. 178. 

Boot It. Dill, ^ Ind. 160. 

Paopla V. Harriaon. 82 111. 84. 
Wilionw Buell, 30 K E.B. 231. 
Robinson e. Snyder, 74 fod. 110. 
Ferrall v. Bradford, 60 Am. Deo. 303. 
Boneeteel v. Todd, 80 Am. Deo. 00 
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Sessiona «. Johnson, 06 U. 8. 847. 
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thatone,an(l putsitoutof bis power to maintaiD any further suit, 
either against the otliers severally or against all combined.” 

The liability of partners for a debt due from the firm being 
generally considered joint, in the United States, it has often 
been held that if an abatement on account of non>joinder 
is not pleaded, and a judirment obtained against one or 
more of the partners, no further suit will lie.^’^ In Exchange 
Bank v. Ford,*^ a person brought a suit agains^ three 
partners on a note, obtained judgment against two of 
them, continuing tlie case against the third, and afterwards 
amended the plaint, abandoning the claim upon the note and 
suing upon the original delit fur which the note had been 
given ; and it was held that the third partner might set up 
in bar of the suit the judgment recovered against the other 
two. If a judgment is passed on a confession of one member of 
a firm, Ids co-partners will neither be bound by the judgment, 
nor be liable to any other action upon the same liability. A 
judgment against the known members of a partnership dis- 
charges the dormant memliers,'^^ and the plaintiff’s ignorance at 
the time when the first suit is brought of the other persons bound 
does not affect the application of the doctrine of merger. 

292 . The rule established by these decisions, though 

sometimes condemned, still retains its 
Exceptions to the rule sway both in England and the United 
of bar for jointness gtates, subject to certain exceptions 

' n tmptB ^ ***^***” ** and restrictions to which it has from 
^ ’ time to time been subjected.*^ It is 

thus generally recognized that a judgment against a 
surviving partner does not bar proceedings against the 
estate of the deceased partner,^^^ and ir matters not 
which is first made liable, and this has been justified on 
the ground that “ the joinder of a contract is severed by 
the death of one of the joint debtors.”*®^ 

N This exception was based on the ground of the peculiar doctrines ol’ the English 
Courts of Equity, in the equitable machinery employed by which, Bowen, L. J., nhwerved 
in rtf Hodgson ^ “ It seems to me that there is sutficieut flexibility to prevent injustice being 
done to other third parties ; and T c.in see no reason for applying in all its fierc<‘ severity 
the doctrine of res judicata, if you can do complete justice without apjdying I hat doc- 
trine.” In that case all the Judges agreed upon the existence of that exception, though 
on somewhat different grounds. Sir James Hannen thought that it hfid been recogniz^ 
even in Kendall v. Hamilton^ and he cited with approval the obscrvatirins of Lord .lustioe 


41 Jansen r. Grimsbaw, 185 III. 46t. 
Wilson e. Bnell, 80 K, E. R. S31. 
Lancr v Bandow, 48 Wis. BSS. 

41 Avcrill r. Loaoks, 6 Barb. 19. 
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44 Mudge,81 Am. Dec. 441. 


Fr Jud. 405. 

4S Moale t. Hollins, 88 Am. Doc. 6S4 ; 
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44 ri4« 87 L. J. Bank. 89. 
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It is also generally agreed upon that where a suit was 
brought against two joint promisors, but proceeded 


Cotton, who in that case had said : “ It is now well established that a Court of Equity 
does treat the estate of a deceased partner as still liable to the partnership creditors, 
thoiiph at law the survivor has become solely liable. And it must now be considered as 
established that the partnership creditor may obtain relief apiinst the estate of the de- 
ceased partner without, hiiviiip: exhausted his i*emedy ajniinst the survivor It 

is imneoessary to throuii^h the numerous cases whielj were eilotl during the argument, 
but it will be right to refer to the eases of the Liri'rptml Jiorough Hank v. Walker^^ and 
Ju4u\mh V. Jiarwood^^^ ns in those eases judgments reeoverc<i against some of several 
j)artner8 were held not to be a bar to proceedings in Kcpiity against the estate of a de- 
ceased partner. Hut in each of those cases the judgment was not recovoroi until after 
tlic death of the partner, against whose esUite the creditor wjis seeking relief; and the 
eases, in which relief has been given in E(iuity against the estate of a deceased partner, 
certainly establish that from and after his dciith his esUite is subject, to a separate or 
several liability.” Sir James Hannen added : ‘’Now this view, of the law is tidopted by 
almost every nieml)cr of the House of Lords who t()ok part in the aliirmation of the de- 
cision. It is Ktatcnl by Lord Cairns, by I^ord Hatherlcy, by Lord Kel borne, and by Ijord 
O’Hagan, and Itnally by Lord Hlaekburn, who says that be luul been convinced in the 
course of the argument, by Mr. Rigby tliat that wtis the law ; and it would Ikj impossible 
for us to resist such a eunJten-Hu» of opinion of such high authorities tis these. We come, 
therefore, without. any heiiitation, to the erujclusiou that this is the c(wreet viciw of the law. 
It- was argued hei*c that there was a ditferenee Iwt weim this ejisc and tfu; (rases cited, inas- 
much as the judgment, nreoverod, or that which is said to make the transaction a rett 
namely, the j)roof against, the estate of the son t(K)k place before the 

action was brought, agidnst the surviving |>artner Jamrn ; but we arc of opinion that that 
differentMj in the order of events can make no differcnc(‘ in the principle. What, is clearly 
established by the decision which I have referred to is ibis, that in the case of a deceased 
partner there is a concurrent retnwly against his eshito and against the surviving {)art.nor, 
and wc can sou im reason why the Order of evcMits, where several rciTicdies are pursued, 
can make any difference as t(» the liability of tlu* assets of the surviving partner.” 
Bowen, L. J., on the other hand, said : Tliat Krudall v. HamUton has nothing to do 
with the pui.mit of a remedy against the estate of a decrease 'd partrmr. An attempt had 
Iicen mmlc inter rinti to extend Ixjyond what was legitimate the cloetrine that partner- 
ship debts are joint and several It appears to me that E((uity, although 

it allows the pursuit of a remedy agtiinst the estate of a deeeast^d partner, dexjs not con- 
sider the d''bt of the deceased partner as a joint and several debt,, but only gives the 
right to pun»ae the remedy of a joint debt as if it were a several debt so far as the rights 
and liaViilities of the other joint debtors are not disturlx^l or prejudiced. It seems to me 
that Lord ^Ibonie’s language really shows that that, is the true view. He says : ‘ As in 

several other wcll-knr»\vii classes of (!ascs (of which mortgages and security-bonds, with 
penalties, may be taken m examples), c^juity controls the operation of a legal contract 
so as to give ct"eet to the purposes and objei’ts to which it, w^as meant, to be subsidiary, 
BO in these partnership cJiscsit controls, inter niereatorex, the legal elfc(;t,of survivorship. 
If that is the principle of the rule, it is one which aristis upon death only. The partner- 
ship is dissolved by death; but in Eciuity it is taken as still subsisting, for every 
purpose of licjuidatioii, just as if it had l)een dissolved Inter rinut, and the creditors arc 
taken as still creditors (jf that partnership. What was b(*fore joint thus becomes several, 
by the dissolution, and by the exclusic^n in Equity of thc^ survivorship which takes effect 
in law.’ It seems to me that Ecpiity, although disphiciiig ch(; effect of stirvivoi-ship when 
there is a dea^h, would never give such effect to the dcalb of one man ivi to pr(*jr()icc the 
rights of another, and ought only to regard the effect of (leath as converting a 
joint into a several death so far as the interests of the (»ther joint.-clebtors arenotpre- 

^dicially affected Taking those two cases {TAverpool Borough Bank v. 

Walker, and liilU v. Wlirw ) together, the result appears to me to show that the 
debt is still to a certain extent a joint debt, and as Lord Justice (lot.ton has expressed it, 
that Equity recognize it as a joint debt, though it will allow the separate remedy.” In 
support of the same view. Fry, L. J., said : ‘* It appears t/> me that the Court of Charccry 
and the Chanoe’*y Division of the High Court have enforced the remedies against the estetc 
of a deceased partner subject to two cjonditions. In the first place, they have required 
that partnership debts shall be postponcxl U) the separate debts. The second cxtndition is 
this,— the Courts have required the presence of the surviving partner in some method, 
shape, or manner, at the taking of the accounts of the partnership.” 
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to decision against one only, as the other could not be 
found; the decision will not bar a subsequent suit 
against that other, as there could be no election in such 
a case to proceed against one for a discharge of that 
other.^’^ Mr. Wells thus says: “It has been held that 
the absence from the jurisdiction of some of the joint 
debtors will, from the necessity of the case, justify 
proceeding against those within the jurisdiction, so that 
the security of the absentees will not be lost, but a 
subsequent suit may be brought against them.*®”*'* As a 
general rule, an unsatisfied judgment against one joint pro- 
misor is no bar to a suit against the other who was at the 
time ol the prior suit out of the country and a non-resident.*’ 
Thus Mr. Black says: “It is well settled that an un- 
satisfied judgment against one of two joint debtors does 
not bar a subsequent action upon the original claim 
against the other, where the latter, at the time the first 
suit was brought, was without the jurisdiction of the State 
and consequently beyond the reach of legal service ; in 
such a case it stands in the same situation as where judg* 
ment has been rendered in a suit against one party to a 
joint and several contract.^s” For an instance of another 
exception reference may be made to the case of Badeley v. 
Consolidated Bank/^ in which Stirling, J., held that the 
rights of a surety against his principal not being iden- 
tical with those of the creditor, a decision obtained by the 
creditor against one of the principal debtors would not bar 
a suit by the surety against a joint debtor. 


293. The propriety of the application of this doctrine in 

this country has been much doubted, and 
Bar for jointness applies eminent Judges have expressed their 

apprehensions as to its being productive 
“ „rha,d.hip here.- The doewine he., 
however, been adopted, and the decision in King v. Hoare is 
judicially recognized as a binding authority even by the highest 
courts in this country, at least, in cases falling within the 
original jurisdiction of the Presidency High Court. Thus 


Oloott V. Little, U N. H. 2r>y. 
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Olcott V. Little, 9 N. H. 261. 
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in Sfemendro Coomar v. RajendrolalV' the question was 
whether an unsatisfied decree obtained against one of the 
partners on a joint promissory note executed by all the partners 
would bar a suit brought upon it against the remaining part- 
ners, and it was conceded that the question was to be deter- 
mined by the English law of contracts, except so far as the 
same might have been modified by the Indian Contract Act. 
Mr. Justice Markby said: “ 1 think it impossible to deny that, 
under the English law, this suit would have been barred, and 
notwithstanding the great authority of Mr. Justice Willes, 
who seems to think otherwise, I should say, not as a mere rule 
of procedure, but upon principle of the Law of Contract. If 
this were a mere matter of procedure, the English law would 
not necessarily bind us. But I understand Parke, B.’s 
judgment in King v. Hoare, which is the leading authority, 
to rest upon this that, under a joint contract to pay a sum 
certain, there is but one single obligation which may indeed be 

enforced severally, but can be enforced once only 

Qf course, in all questions oi’ this kind, the liability must de- 
pend ultimately upon the intention of the parties ; but I con- 
sider that it is now finally settled by the law of England that, a 
joint promissory note creates an obligation which can be sued 
on once only. Mr. Hill contended that Sec. 43 of the 
Contract Act did away with the rule that the second suit was 
barred in such a case as this. But that section does no more 
than place the liability arising from the breach of a joint 
contract and the liability arising from a tort upon the same 
footing, — that is to say, that, each wrong-doer is liable to be 
separatel}' sued in respect of the whole liability. But it does 
not touch that which has been determined to be the nature of 
the obligation created by the breach of contract, — namely, that 
it is one which can be sued on once only. I have searched 
into this matter with some care in order to see if the rule laid 
down in King r. Hoare was really binding upon us, because 
if it was not, 1 think it would require some consideration how 
far it is desirable that in such a case as this a note made by an 
ordinary trading partnership, the second suit should be barred. 
The rule laid down by Parke, B., in King v. Hoare is very 

likely correct in theory As it is, however, I 

am bound to follow that decision, and tn hold that this being 
a case governed by the English law, the learned Judge 


I. L. R. Ill 0(1. m. 
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(Kennedy, J.) was right in dismissing the suit;” This 
decision was followed by the Madras High Couirt 
also on the Original side in Ourusami v. Samurti*^ in 
which a suit against a father for a family debt was held 
to bar a suit for the unsatisfied portion of the same diebt 
against the undivided sons ; and Mr. Justice M'uttusami 
Ayyar said: — “At its inception each obligation was single 
and indivisible, though it was enforceable jointly against 
the father and the sons or against any of them, but the 
plaintiff was entitled to sue upon it but once, and, as he 
elected to sue one of the debtors only, it was exhaust?ed 
and merged in the judgment against the father . . .The 
test seems to be whether, according to the intention of 
the parties, a single obligation was created as against all 
the debtors or whether a separate obligation was created 
against each of the several debtors.” 

In the tnqfussil cases, the question of the authority of 
the English decisions has never been formally decided in 
the affirmative. Those decisions have been cited in some 
cases as binding authorities, but no opinion was expressed 
in regard to their force as such, as they were distinguished 
on other grounds. In Dhunput Sinff v. Sham Soonder and 
in Lawless v. Calcutta L. ^ S. Co./‘* they were distinguished 
on the ground that the liability in those cases was not 
joint, but joint and several; Wilson, J., having observed 
in the latter case : “ There is no trace in this case of a 

joint liability, the claim against 8. was as banian, and the 
claim against L. is as manager, and, as such, liable for 
sums which came to his hands. The liability was not 
joint, (but it) is distinct.” 

In Bhukhandas v. Lallubhaf^ also, the subsequent suit 
was held not to be barred, on the ground that the defen- 
dant’s liability was joint and several, and Bayley, O. C. J'., 
only incidentally observed, in delivering the judgment 
of a Division Bench of the Bombay High Court, that 
the case of King v. Hoare, which was treated as a bind- 
ing authority in the case in the House of Lords of Kendall v. 
Hamilton, does not appear to have been cited, or to have 
been present to the mind of the District Judge when be 
was preparing his judgment.” In Nobin Chandra v. 
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Da»sya,^ a decree* anas ohtMnedi for sosovery of 
a debt' from joine property pledged tbererM* against onl^ 
one* of ite two owneirs, and on an objection* in eKeoution 
proceedings by the other owner in regard tN»hM>shaa« 
being sucoessful, a suit against him wasi held^nofetotte 
barred, and Sir Richard Garth, G. J., in delivenii^ the 
jodgment of the court said:;— '‘If the only abject of the 
suit had been to charge the defendant Noi 1, with the 
same- liability as wae-charged upon the<defendB«tiNiOiw 2‘liy 
the former decree, it would have beeniopen toithe- at^ee^ 
tion upon which the case of KendnU v; Bamilion' and the 
other cases which were cited) during the aiguMnent were 
decided. But it was- by no nseansjthe-ooly olcgeotof the 
suit to fix the defendant No, 1 with that liability^. That 
undoubtedly is the subject of the first prayer in the plaiai. 
But the second prayer is, that the order of the Sid- of 
May 1881 (in the execution proceedinga)’may> be set aside, 
and that the whole of the mortgag^ property maip be 
declared liable to be sold in execution of the former decree 
obtained against the defendant No, 2i. Thisdlaiin (except 
so far as it seeks to set aside the order of the Srdi of May) 
is a perfoctly legitimate one, and is not open to tiie objec- 
tion which is fatal to the first claim.” This decision 
was followed by the Madras High Court in Ranum «. 
Sridharan,^'’’ in which in similar circumstances^ a decree 
in a prior suit against three of the uraZorr of a Malabar 
devs0m declaring the property of the devgom liable for the 
clhim was held not to bar a suit for a declaration tfaet the 
judgment-debt was binding on the and* upooi the 

fourth uralar who was not a party to the* former suits. 
Nor does there appear to be sufficient reason why 
the rule of the English decisions should be held bimding 
in this country, as they were based mainly on precedents 
grounded' on' the English Common Law as to the technical 
plea- of abatement which has- long since been repealed 
there- and never had authority in this country, at least 
outside Presidency towns; especially as under Sec. 43 of 
the Indian Contract of 1872, even in a suit brought upon 
a contract made by a firm, the plaintiff may select as 
defendants any partners of the firm against whom he 
wishes to proceed, allowing his right of s^ agaiwC othws 
to be barred by Limitation Law.*'''^ 
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In Ramtutth Roy v. Chunder Sekhur,^ Jackson and 
Trevor, J. J., held that a suit against the obligor 
of a bond would not bar a subsequent suit brought to 
enforce the joint liability of his brothers on the ground 
of the loan having been made for the interests of 
the family ; and the decision was based directly on the 
ground that the cause of action in the two suits was 
not the same ; Trevor, J., having said : ** In the first 
the non-payment by C. was the cause of action ; and he 
was the sole defendant; in the present the non-payment 
by all the persons who are defendants is the cause of 

action and the four brothers are defendants 

The plaintiff is quite at liberty to try to make that a joint 
Uabilitv against all the brothers in the present suit, which 
he made only a several liability against C. in the first.” 
Steer, J., dissented from the decision on the ground of the 
identity of the cause of action, but did not refer to any 
English or American decision in support of his view. Nor 
were any of the decisions referred to in Nutkoo Lall v. 
Bhoukee Lall, in which in similar circumstances a 
decree on a mortgage-bond against the obligors was 
held to bar a suit for the unsatisfied portion of the decree 
brought against their undivided brothers on the ground 
that the loao for which the mortgage-bond was given 
had been taken for, and on behalf of, the family, and Sir 
Richard Couch, C. J., in delivering the judgment of the Court 
expressed his dissent from the decision in Ramnath Roy v. 
Chunder Sekhur,''^ and said : If there be a joint contract, not 
a joint and several but a joint contract — and that is all this 
can be — and the party sues upon it and gets judgment, he 
cannot bring a fresh suit against the parties who were jointly 
liable, but were not included in the former suit.” 

294. In England the same rule is held to apply in 

the case of suits on torts. Thus, in 
Bar for jolntaess applies Srinsmoad v. Harrison, the defend- 

England and India. alleged by way of plea that an 

action had been brought for the same 
cause against another wrong-doer, and a judgment obtained 
against her, which remained in full force, and the Court 
of Common Pleas held that the judgment, even without 
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satisfaction, was a bar. On appeaV> Kelly, C. B., said, 
that there was no authority against that view, and that, 
if the plea were held not to be a defence, the effect 
would, in the first place, be to encourage any number of 
vexatious actions wherever there happened to be several 
joint wrong-doers. An unprincipled attorney might be 
found willing enough to bring an action against each 
and every of them, and so accumulate a vast amount of 
useless costs, if judgment against one of them did not 
operate as a bar to proceedings against the others. The 
mischief would not even rest there. Judgment having 
been recovered against one or more of the wrong-doers, 
and damages assessed, if that judgment afforded no 
defence, the plaintiff might proceed to trial against 
another of them, and the second jury might assess a difier- 
ent amount of damages. Which amount is the plaintiff 
to levy? There are other grounds upon which it would be 
extremely inconvenient and unjust if a second action 

could be maintained [n the absence, therefore, of 

authority to the contrary, and upon principle, and also 
upon what I conceive to be binding authorities in its 
favour, I come to the conclusion that such a plea as this 
affords a good defence.” After referring to the decisions 
in Brown v. Wootton and King v. Hoare, the Chief Baron 
added, “ There being, then, this series of authorities, 
satisfactory of themselves, and having the sanction and 
approval of Chief Baron Comyns and Lord Wensleydale, 
notwithstanding the respect we entertain for the opinions 
and decisions of the American Courts, where a different 
view of the law seems to be entertained, 1 think we are 
bound to follow those of our own Courts, and to hold that, 
upon principle as well as upon authority, this plea is a 
good answer to the action.’* Blackburn, J.. further said : 
*' I find no dictum of authority and no decision the other 
way. If this were res integral"- I should have considered the 
American case referred to entitled to great respect. But for 
the reasons given by the Court in Brown v. Wootton, which 
works no injustice, and which has been acted upon for cen- 
turies, although no decision of a Court of Error has been pro* 
nonnced upon it, I think we are bound, even sitting in a 
Court of Error, to decide in conformity with it.” Lush, J., 
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ftMlier dbserv^d : '** The judges v'ho decided tbose Amerioaa 
<MMi seem to htwe thought that, by holding that Teoovery 
agannt one of two wrong-doers was a bar to an action .against 
tlkie <o*her, •they would be deciding that the property in the 
dhaetd passed by the recovery, but Ido not think thathy 
any •means follotvs.” ^ 

The same view has been adopted in this country. 
Thns, in Rahmubhoy v. Turner Mr. Justice Scott 
said : “yrom the following cases — King v. Hoare ; 
Buoklnnd v. Johnson ; Brinsmead v. Harrison ; Kendtdl v. 
Hamilton ; Cambefort v. Chapmon^ it appears to be settled 
law that a judgment recovered against any one of several 
jdtnt debtors merges the remedy for the joint debt, and is 


H The theory of the trariKfer of the title to |)ersoiial proj)erty by the passing of a 
judgment for damagcH for it« miHapproprintioTi by the defon&nt wan i^vanced in 
^glfVnd in Adaw^i v. Brou.ghtoH^’f ^ and on its authority by JerviR, C. J., in Bv^okUMid 
▼. It was strongly negatived, hovc/er, in Brmsnwad v. Ilarrmm^ though 

the final decision in that case turnetl on anoiiher ground. In the Court of Common 
Pltsfie) WiJ’eu, J., after slujwing that the observation as to the transfer of the title 
was not necessary for the decision in c*ither of the cases said : “ On the other hand, 
there is a scries of decisions aliewing that- a mere recovery, without satisfaction, has 
not the cfect. of ohanging the projicrty. In Jenkins, 4th Cent. Case 88, it is said : 
* A., in ireh^mss against B. for taking an hoi*8c, recovers damages ; by this recovery, 
and execution done thereon, tlic inropcrty of the horse is vested in B, SoluUo pretii 
fim 0 t 44 tnut loco hahetnr,' That doctrine is acted ui)on in Cooper v. Shepherd and, 
though the marginal note treats the reeortry as changing the property,— a doctrine 
^rown outialso in tUe note to Barnett v. Bremdao ^’^ — the plea shews tliat the damages 
were sfttisfiofl ; and the judgment of Tindal, 0. J„ shows that the property vests 
in the defendant only ‘on payment of the damages.’ To the same effect are the 
oboorviitione of Holroytl, J., in Morrle v. Mohineon.'^^ ‘Wherein ti-overj’he says, ‘the 
full value of the ai'ticlc has l)ccn jooovcrcd, it hfis been held that, the property is 
fclmng^ by judgment and satisfaction of tljo damages. Unless the full amount is 
Mooverod, it would not bar even other actions in trover.’ To the same effect is the 
note in 2 Wms, Saiintl. 47 cc, n. (z). It may also be proper to refer to the note to 
the ease ef Heium v. W'deon^^ in which the law is state<i by the roporten? probably at the 
fagge^on of one of tlic judges." On apt)cal, Mr. Justice Lush, expressed his concurrence 
with that view, and Mr. Justice Blackburn felt inclincil to <lo that. In Drake,* ' the Court 
acfteiaBy held the same, ami Bir George J easel, M. R., said: “After the decision in 
Brimmead v. Ifarrieon^ wo are bor"* ! to bokl that the property was never divested from 
'Brake. He harl the proper!/, unless something which he did under the judgment 
divQstod it from him. It is clear that the judgment itself did not fU\est the property. 
Did the execution «livest .* Uijon tliat question the authority of Brinsmead v. Harrison 
isAidtlnctly in point. It shews that the cxecut’on does not divest the property nnkss 
timfo ts satiffaction of the judgment. There are several ways in which an execution 
might produce nothing. One way wouUl be if the junount produee^I by the sale of the 
gtxxlR seised did not cover the expenses of the sale. Another way would be if, ua hap- 
pened hi the present' C4isc, there was a prior act of l>anki‘uptcy which nullified the 
execution. The juflgments in Brinsmead v, Harrison, and esjKKjially that of Mr. Justice: 
'Wfiles, show that the theory of tiie judgment in an action of detinue is that it is a 
kind^f involuntary sale of the plaint ilTs pxids to the defendant. The plaintiff wants to 
get his goods back, and the court gives him the next best thing, tlmt is, the value of 
the foA. *If he does not get that va'ue. then he does not loee liis property in the 
Those decisions have been followed in this country also, where the same view 
hfs bM taken by the High Courts at Calcutta** and Bombay ** 
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a bar to an action against a co-debtor upon the joint Ka- 
bility, and, similarly, in a matter of tort feasance a judg- 
ment against one of several wrong-doers is a bar to an 
action on the same matter against the others. Brinsmead 
V. Harrison settled the point that, after recovering 
judgment against one wrong-doer, a plaintiff cannot sue 
the other for the same matter, even if the judgment 
in the first action remains unsatisfied. In Bigelow on 
Estoppels'”’ the principle is thoroughly discussed, and it 
appears that American law now follows King v. Hoare 
in questions of joint debtors, although it holds joint 
wrong-doers to a joint and several liability. The rule of 
King V. Hoare applies in both respects in India. Sec- 
tion 43 of the Contract Act IX of 1872 is not per- 
haps quite clear whether a complete adoption from 
the English rule is intended. But the Calcutta Court 
(^Hemendro Coomar v. Rajendrolali) has distinctly followed 
the English law, and I shall do the same, and hold 
that such of the wrongs alleged in this suit as were of a 
joint character and were adjudicated upon in the last suit 
were extinguished by the former judgment.” 

295. Some American decisions also followed the English 

rule; “ but, as observed by Mr. Black,®® 
Bar for jointness do(!s «« It is settled by the vast preponderance 
not apply in authority in this country, that where 

several persons engage in the commission 
of a trespass, their liability is not merely 
joint, but joint and several, and the plaintiff may maintain his 
action against one or more or all of them; and consequently a 
judgment recovered against one of the joint trespassers, but 
not satisfied, is no bar to other actions for the snme trespass 
against the others.^^' ” In Livingston v. Bishop Chief Justice 
Kent expressed his dissent from the decision in Brovm v. 
Wootfon^ and said: "‘The case of Brown v. Wootton was 
clearly introductory of a new rule. It is laid down in Brooke, 
Judgment, pi. 98 that if two commit a trespass, 1 can have 
several actions against them, and recover the entire damages 
against each, and have execution ; and one defendant cannot 
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plead that, the ]ilaintiff hath recovered against the other for the 
same trespass and taken him in execution. And in Morton’s case, 
Cro. Eliz. 30, it was even made a question by one of the judges 
whether a judgment and execution, witii satisfaction, against one 
joint trespasser, could be pleaded by another trespasser, but 
the court held it reasonaldo thatit should be a bar. And many 
cases subsequent to that of Brown v. Wootton seem to disregard 
it, and to make the satisfaction against one trespasser the test of 
the plea. Thus in Cocke v. Jenner,^^ the court held that if 
trespassers be sued in several actions, the plaintiff may make 
choice of the best damages, but that when he has taken one satis- 
faction, he can take no more, and if he attempt it, an audita 
querela will lie. Again in the case of Corbet v. Barnes, the 
court said that for oneassault the plaintiff can have several actions 
and recover.but when recovery is had against one, and satisfaction, 
the plaintiff cannot have a second satisfaction, any more than where 
separate suits are brought upon a joint and several obligation. So 
late as the case of Bird v. Randall,'^' Lord Mansfield advanced 
the same doctrine, and ob.served that, in case of a joint trespass, 
the defendants were all liable to the plaintiff and he might 
proceed against any or all of them as he pleased, yet he shall 
have but one satisfaction from them all. 1 am therefore inclined 
to question the extent of the decision in Brown v. Wootton, 
and to hold that a recovery against one joint trespasser is not 
alone a bar to a suit against another.” In Wright v. Lathrop^^'^ 
the Supreme Court of Ohio said, “ That each joint trespasser 
is answerable for the act of all, and that the plaintiff may 
pursue his remedy against one or all, is unquestioned. He is 
entitled to a compensation in damages for the injury he sustained 
bj' the commission of the trespass. This compensation he may 
recover from one or all of the joint trespassers. His remedy 
against them severally is concurrent, and they are ^uasse collateral 
securityforeach other, until the plaintiff has obtained satisfaction. 
It would seem to follow from this doctrine that a recovery of a 
judgment against one joint trespasser would be no bar to a suit 
and recovery against another. If a judgment against one of 
several joint trespassers is of itself a bar to all legal proceedings 
against the others, it will, in a great degree, deprive the 
plaintiff of his right of bringing several suits, and of his 
election de melioribus damms. as each defendant, e.xcept in the 
suit first tried, may plead puis darrein continuance the recovery 
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in that suit as a bar to the plaintiff’s further proceeding, thereby 
limiting the plaintiff to the recovery of a single verdict, and 
subjecting him to the payment of costs in all the suits but the 
one first tried.’’ In Lovejoy v. Murray, Mr. Justice Miller, in 
delivering the judgment of the United States Supreme Court, 
stated two propositions as conceded by all the authorities, namely: 
“(1) Persons engaged in committing the same trespass are 
joint and several trespassers and not joint trespassers exclusively. 
Like persons liable on a joint and several contract, they may all 
be sued in one action, or one may be sued alone, and cannot 
plead the non*joinder of the others in abatement ; and, so far is 
the doctrine of several liability carried, that the defendants, 
where more than one are sued in the same action, may sever in 
their pleas, and the jury may find several verdicts, and 
on several verdicts of guilty may assess different sums as 
damages. (2) Ko matter how many judgments may be 
obtained for the same trespass, or what varying amounts of 
those judgments, the acceptance of satisfaction of any one of 
them by the plaintiff is a satisfaction of all the others, and is a 
bar to any other action for the same cause.” The satisfac- 
tion, however, to have this effect must consist of au actual 
payment of the amount adjudged for damages.*'* Mr. Freeman 
further points out that the argument used by Kelly, C. B., in 
Brinsmead v. Harrison was one not of principle, as for 
that it must be shown that the cau.se of action is joint, and 
not joint and several ; but that it had reference only to 
considerations of hardship and inconvenience.*'* 

In Stone v. Dickinson'^ the character of a tort as joint or 
several was discussed, and Chief Justice Bigelow' said : “The 
alleged trespasses on the person of the plaintiff were simultaneous 
and contemporaneous acts, committed on him by the same 
person acting at the same time for each and all of the 
plaintiffs in the nine writs upon which he was arrested and 
imprisoned. It is, then, the common case of a wrongffil and 
unlawful act committed by a common agent acting for several 
and distinct principals. It does not in any way change or 
affect the injury done to the plaintiff, or enhance in any degree 
the damages which he has suffered, that the immediate tres- 
passers by whom the tortious act was done were the agents of 
several different plaintiffs who, without pre-concert, had sued 
out separate writs against him. The measure of his indemnity 
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cannot be made to depend on the number of principals who 
employed the officers to arrest and imprison him. We know 
of no rule of law by which a single act of trespass committed 
by an agent can be multiplied by the number of principals who 
procured it to be done so as to entitle the party injured to a 
compensation graduated, not according to the damages sustain- 
ed, but by the number of persons through whose instrumentality 
the injury was inflicted. The error of the plaintiff consists in 
supposing that the several parties who sued out writs against 
him and caused him to be arrested and imprisoned cannot be 
regarded as co-trespassers, because it does not appear that they 
acted in concert or knowingly employed a common agent. 
Such pre-concert or knowledge is not essential to the commis- 
sion of a joint trespass. It is the fact that they all united in the 
wrongful act, or set on foot or put in motion the agency by 
which it was committed, that renders them jointly liable to the 
person injured. Whether the act was done by the procurement 
of one person or of many, and if of many, whether they acted 
with a common purpose and design in which they all shared, 
or from separate and distinct motives, and without any know- 
ledge of the intentions of each other, the nature of the injury 
is not in any degree changed, nor the damages increased which 
the party injured has a right to recover. He may, it is true, 
have a good cause of action against several persons for the same 
wrongful act, and a right to recover damages against each and 
all therefor, with a privilege of electing to take his satisfaction 
de melioribus damnit. But there is no rule of law by which 
he can claim to convert a joint into a several trespass, or to 
recover more than one satisfaction for his damages when it 
appears that he has suffered the consequence of a single 

tortious act only No one would say that he could recover 

satisfaction from each of the persons liable to an action. When 
the damages suffered by him had been once paid by any one 
of those who procured the commission of the trespass, he could 
not claim to recover them again from each of the others. 
The law will not permit a party to receive anything more 
than a compensation for an injury. Where there has been only 
one wrongful act, there can be but one full and complete in- 
demnity. When that is obtained, the party injured has exhaus- 
ted his remedy.” Mr. Wells hasexpressed a strongdissent from 
that view, and said : ** To me at least, it is quite inconceiv- 

able that there can be a joint liability created without a joint 
act, or that ^there can be a joint act without any concurrence 
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of will, or purpose, or any concert or voluntary combination 
of effort or movement tending designedly to a common end. 
Surely, it must be so that in every compound trespass, so to 
speak, there must be as many trespasses as there are inde* 
pendent acts, and as many independent acts as there are 
independent actors. Now take the case, wherein the decision 
was rendered, and we find nine different person acting 
independently in taking out writs and having them executed 
without any union of purpose or concert of plan or pursuit. 
The elements of simultaneous time, sameness of the agent, 
and accidental coalescing in the result are not sufficient to 
make the actions or the trespasses joint. . . . . . In reality 
the trespass was in suing out the writs unlawfully, which led, in 
the regular operation of the act, to the consequence of imprison- 
ment. If the suing out of the writs was unlawful, the conse- 
quence was unlawful, otherwise not. Nor am 1 able to see 
anything incongruous in the supposition that a nine-fold 
exaggeration might result by taking out and executing nine 
different writs which deprived the plaintiff of his personal 
liberty for years. In this, the damages are, of necessity, 
exemplary, and not regulated by any standard of value, such 
as there is in the case of an attachment of a horse, cited 
as an illustration by the court. .... The long im- 
prisonment endured by the plaintiff justifies the supposition 
that the combination of writs did proportionately exaggerate 
the trespass. The contemporaneousness thereof would, of 
course, make the estimation of damages difficult, but this 
difficulty could not make the accidental coalescing of results 
a joint trespass. As to the officer he would be protected by 
the process of the court, unless it were void on its face. But if 
he wilfully and knowingly received and executed void writs to 
oppress the judgment-debtor, I see no reason why he should 
not be made to pay just damages for each illegal writ he put 
jqIq execution, and so he made to pay nine times as much for 
nine as he would for a single one.* 

It has been held in the United States in some cases that 
out execution against one tort-feasor will bar a suit 
against the others joint with him in the tort.®® The weight of 
authority is. however, against that view,®® which was attempted 
?o brestablished only on the ground of election. But if mere 
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election to pursue one trespasser were binding on the plaintiff 
as a release of all the co-trespassers, that election roust be as 
obvious when the suit is prosecuted to final judgroent as when 
the plaintiff' takes the first step towards its enforcement. If, 
on the other hand, such election does not involve the several 
causes of action against the other trespassers prior to the 
issuing of an execution, it is difficult to perceive why or how 
that event necessarily involves them.” Mr. Freeman says : 
*' How vain and delusive that law must be which declares the 
right of an injured party to proceed severally against every 
person concerned in committing an injury ; which sustains him 
until the liability of every wrong-doer is severally determined 
and evidenced by a final judgment; and which, after thus 
‘ holding the word of promise to his ear, breaks it to his hope,' 
by forbidding him to attempt the execution of either judgment, 
upon penalty of releasing all the others. Plaintiff can have 
but one satisfaction for each trespass, whether he has recovered 
several judgments or none. Such satisfaction abates all actions 
pending, and discharges all judgments obtained, against co- 
trespassers, except as to costs, which it seems may be collect- 
ed upon each judgment.* Pursuing trespassers, or any of them 
severally, is a conclusive election to consider the trespass as 
several, and is a bar to a joint action subsequently instituted.”® 

An exception has also been attempted to be made in the 
United States, in regard to the suits for the value of property 
injured or recovered, on the ground that the judgment in such 
a case vests the title to the property in the defendant, “ that as 
it would be unjust for the defendant to acquire title to the 
property taken or injured, while others might be made to pay 
theeutirevalue thereof in a subsequent action, the plaintifif could 
not be allowed to proceed against any person concerned in the 
trespass or conversion and not included in the first action.” » 
But the American Courts, like the Courts in England 
and India, are now agreed that the mere judgment does not 
vest the title to the property in the defendant, that the title is 
transferred to the defendant only when the judgment is satisfied, 
and that until such payment, there is no obstacle to prevent 
him from seeking redress in the courts against any one origi- 


100 MuttliOWB «. Lawrence, 43 Ai». 
Bavage r. Stevena, 1S8 Maw. S6i. 
Luce o. Dexter, 185 Maas. 88. 

1 Aver #. Aahmeaci, 88 Am. Deo. 164. 
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Daily liable.* But when the judgment has been paid, the title 
to the property is, tor most purposes, vested in the defendant by 
relation at the date of the conversion. The plaintiff elects by 
his proceeding against the defendant to compel the latter to 
become a purchaser of the property and to pay its value at the 
date of the conversion. When the plaintiff has succeeded in 
compelling this involuntary purchase and payment, the title 
thereby acquired by tlie defendant relates back to the date of the 
conversion, because that is the period at which the plaintiff has 
chosen to treat the property as purchased from him by the 
defendant.^ 


B. — BAR IN THE SAME SDIT. 


An or(l(‘r ])ass<*d in two- 
(Mition pnx^tvdings 
l)inding on juirtios in 

Jill i^uhsetjivnit sliigts 
ol' tin* nro('f.‘f‘dinir<. 


Reference has been made in Chapter II" to a 
principle analogous to that oiresjudicatut 
under which a decision in a prior stage 
of a civil suit or other proceeding in re- 
gard to any point, is held to be a bar to a 
fresh decision on that point in all the 
subsequent stages of that suit or proceed- 
ing. The principle has most often come into application in 
execution proceedings. The leading decision on the subject 
is that of Mungul Per shad Dichit v. Orija Kant Lahiri,’’ 
in which an order of the attachment of the judgment-debtor's 
property, on an application for the execution of a decree, was 
held to bar the contention in a subsequent stage of the execu- 
tion proceedings that the said application was barred by 
Limitation Law, and on that account could not revive the 
period of limitation for a subsequent application. Sir Barnes 
Peacock in delivering the decision of their Lordships of the 
Privy Council said: “The Subordinate Judge had jurisdiction 
upon the petition of the ytli October 1874 to determine 
whether the decree was barred on the 8th October 1871, and 
he made an order that an attachment should issue. He, 
whether right or wrong, must be considered to have determined 
that it was not barred. A judge in a suit upon a cause of ac- 
tion is bound to dismiss the suit, or to decree for the defendant, 
if it appears that the cause of action is barred by limitation. 
But if, instead of dismissing the suit, he decrees for the plaintiff. 


4 .'4piv<*vo. .MoiTiK,68 Atii. Dot;. 224. 
Elliott r. Hayden, H»4 .Muh«. 18U. 
Smith r. Bmitli, (kt N. H. 219. 
McRewly v. Rogiw, 93 Am, !)«■. 323, 
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his decree is valid, unless reversed upon appeal; and the 
defendant cannot, upon an application to execute the decree, 
set up as an answer that the cause of action was barred by 
limitation.” 

This decision has been followed repeatedly at their Lord- 
ships’ Board as well as by the High Courts in India. Thus, in 
Ram Kirpal v. Rup Kuari^^ a District Judge decided that a 
certain decree he was executing had awarded future mesne 
profits, and the decision was not appealed against ; and their 
Lordships of the Privy Council held that no court could after 
that decide that the decree had not awarded future mesne 
profits. Sir Barnes Peacock, in delivering their Lordships’ 
judgment, said : It was as binding between the parties and 

those claiming under them as an interlocutory judgment in a 
suit is binding upon the parties in every proceeding in that 
suit, or as a final judgment in a suit is binding upon them in 
carrying the judgment into execution.” On the same principle, 
their Lordships in Reni Ram v. Nanhu Mal^^ held that an order 
to the effect that the amount of a decree was under the terms 
of the decree payable with interest would bar the raising of the 
same question as to the interest in subsequent execution- 
proceedings. 

In India, the case of Bandey Karim v. Romesh Ghunder^^ 
was the exact converse of the leading decision, and Field, J., in 
delivering the judgment of the Calcutta High Court, after 
referring to it, said : By the same course of reasoning, inas- 
much as the Subordinate Judge decided on the 5th of March 
1881 that the decree was then barred by Limitation, and as 
that order has become final, the decree-holder cannot now, 
upon the application of the 7th of April 1881, be heard to say 
that it is not barred by Limitation.’^ The facts of the case of 
Manjunath v. Venkatesh^^ were similar to those of the above 
case, and the Bombay High Court held that a decision as to a 
certain application for execution being barred by Limitation 
would bar a plea in the subsequent stages of the execution- 
proceedings as to that application not having been so barred. 
Mr. Justice Melvill, in delivering the judgment of the High 
Court, after observing that the leading decision would alter 
the contrary practice that had prevailed before, said: ‘‘ This 

* U K. XT I. A, 37. : 1* Vide Gopal r. Gancshdwt, VIII B. H. C. R. 

• L. R. XI 1. A. 181. I A. C. J. 9T. 

I. L .K» IX Gal. 66. I Blswsbur MuUiok «. Mahateb Ohimder. X W. 

11 1. L. R. VI Bonu M. IE. F3. 8. 
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(Privy Council) judgment goes no further than to ascribe 
the effect of res judicata to a decision, whether express gr 
implied, that an application is not time-barred. But it seems 
to be a necessary conclusion that the same effect must be 
given to a decision that an application is time-barred. If a 
decision be valid and binding, although it may be erroneous, 
when it is given in favor of one party, it cannot be less so when 
it is in favor of the other party .... It appears to us that 
it would be anomalous, and, we may add, inconvenient and 
unjust, if a judgnumt-creditor, whose decree had been declared 
by a subordinate, but competent, court to be time-barred, and 
who had acquiesced in such decision, or had failed to get it 
reversed in appeal, were to be allowed to go again to the 
Subordinate Court with another application for execution, 
and ask that (amrt to determine that the previous decision, 
though perhaps confirmed by the High Court or Privy Coun- 
cil, was erroneous and of no effect.’* In Chnthappan v. 
Pydel^^'" the Madras High Court held that a decision in prior 
execution-proceedings as to certain |)ro|)erty of the judgment- 
debtor’s family lieing liable to attachment and sale in execu- 
tion of a decree against the judgment-debtor was res judicata 
in regard also to the attachment of the other property of that 
same farnilv in execution of that sHine decree. 8o alsi) in 
Sher Singh v. Daya Ravi,'* in wluch an application for 
execution though barred by Sec. 573 of the Civil Procedure 
Code had been proceeded with, the High Court held that the 
principle of their Lordships’ decision prohibited the court 
“ from going heiiind a fjrmal application admitted by 
a court executing a decree in which a notice had been 
issued to the judginent-del>tur and proceedings from time to 
time have been taken thereunder in execution of that decree.” 
Similarly in Kishan Sahai v. Aladad Khan,'’' a decision 
against a person who had been impleaded in the appeal, and 
therefore remained a party to the suit on remand, was held 
binding on him in execution*proceediiigs, even though be 
bad not made his defence properly. The Panjab Chief Court 
also in Fakir Baksh v. Mayaahari'^ held that an order 
releasing certain property from attachment in execution of a 
decree, on the ground of its not having been liable to such 
attachment, would bar a fresh attachmeut of the same property 
in execution of the same decree. 
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The decision of their Lordships of the Privy Oouncil in 
Ddhiand Lofidon Bank v. Orchard}'' is really not against that 
view, as it was simply to the effect that an order sending an 
application for execution of a decree to the record-room on the 
ground of non*receipt of the Commissioner’s sanction, which 
was required under a local law, was not an adjudication 
within the rule of ret jttdicata or within Sec. 2 of Act 
VIII of 1859. And this was the view taken of their Lord- 
ships’ decision by the Bombay High Court in Manjvnatk 
V. Venhateth Qovind}^ in which Melvill, J., in delivering 
the judgment of the Court said, that ** the order was not in the 
nature of an adjudication at ail, and that the description 
of it in the head-note to the Report in the Indian Appeals, and 
still more the description in the head-note to the Calcutta 
Report is incorrect, and gives an erroneous idea of the mean- 
ing of the Judicial Committee’s observation. The Deputy 
Commissioner did not in fact, decide that the application was 

time-barred, nor did he decide anything We do 

not think that t!ie question, whether a decision that an applica- 
tion is time-barred is res~judicata, is in any way concluded by the 
observation of the Privy Council in the Delhi and London 
Bank V. Orchard.” To some extent, the Calcutta High Court 
also held the same in Hurrosoondary \ . Jugobundhoo ;’’in which 
case White, J., in delivering the judgment of the Court, after 
referring to their Lordships’ decision said : ** The precise ground 
upon which their Lordships’ decision proceeded is not stated. 
Possibly, it may have been that the refusal of the application 
was not to be considered as an adjudication on the point. But 
whatever their reasons may be, the case is a clear authority, that 
the application which the appellants made (for recovering pro- 
perty of which possession had been transferred under a decree 
since reversed) on the 23rd May 1879 is not barred by the 
refusal” of their previous applications, which refusal was not based 
on the merits of the order. This decision, however, is not an 
authority for the general proposition that the law of res-judkata 
does not apply to proceedings in execution of decree ; because the 
learned Judge distinguished a previous case on appeal from Ap- 
pellate order No. 169 of 1878, in which lie and Mitter, J., h^ 
held * that a question decided in the course of prior execution 
proceedings was deemed ret -judicata, and could not be raised 
again in subsequent proceedings.’ But that was a very difierent 
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case from the present. There the question was as to tha 
eonstruetion of a decree ; it was raised bj the jadgment>debtor 
a second time after it had on a previous application for execution 
been decided in favor of the jodgment>creditor, and after the 
judgment-debtor had preferred an appeal aminst the decision* 
but had nut thought fit to prosecute it.’* J^risthe decision in 
Sheik Sudan v. Ramchandra^ against that proposition as it 
turned on the point decided not having been controverted in the 
former proceedings. West, J., thus said in that case that, 
** after execution had been hud against the mortgaged proper- 
ty, the judgment-debtor was called on to show cause why, 
though more than one year had elapsed since the last preceding 
step in execution, the execution should not be further proceeded 
with. The application had, in fact, been made for execution 
against the person of the judgment-debtor, but the notice gave 
him no intimation of this. He had no reason to suppose that the 
application went beyond the terms of the decree. He did not 
appear, and, in his absence, an order was made for execution 
against his person, but it was not executed, because the judg- 
ment-creditor failed to pay the requisite fee. Such an order, 
■primd facie only of an executive cliaracter, could not possibly 
have the effect of res-judicata, unless the judgment-debtor 
being called on to dispute, if he wished or if he could, a certain 
proposition of right and consequential demand of relief or action 
by the judgment-creditor, had then either failed in his conten- 
tion to the contrary, or, at any rate, allowed the judgment to 
go by default. The order made by the Subordinate Judge was 
re»-judicata as to the legal possibility of further execution in 
terms of the decree, but not as to the special construction 
which the judgment-creditor sought to impose on it." 

297. The same principle is applicable to proceedings in 

appeal. Thus, Mr. Herman observes. 
An order passed on ap- “ If a suit is remanded on appeal for a 
peal is binding on the fresh decision, ail appeal from the fresh 

subaequent stages of decision brings up for decision nothing 
tbe suit. but the proceedings subsequent to the 

reversal. None of the questions decided 
on the first appeal can be re-heard or re-examined upon tbe 
second appeal.’’^' If an Appellate Court has ever so erroneously 
decided that it has jurisdiction of a cause, the parties to tbe 
cause are bound m res-jvdicaia bythedecisionastothejurisdie- 
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lion and thus even when the court decides on merits only, 
because the Appellate Court in so deciding must have held that 
it had jurisdiction not only of the cause, but also of the parties.^’’ 
Mr. Hawes, in his Work on Jurisdiction says: “ After appeal 
.whatever was before the Appellate Court and disposed of is 
finally settled, the inferior court is bound by the decree as the 
law of the case, and must carry it into execution according to 

its mandate On a subsequent appeal nothing is 

brought up but the proceedings subsequent to the mandate. 

It has often been held by the American Courts that the law as 
decided upon any appeal must be applied in all the subse- 
quent steps of the suit."’ 

The Indian Courts have also taken the same view. Thus 
in Jiam Lai v. Chhab Nath,'^'' Sir John Edge and Brod- 
hurst, JJ., held that a finding on an appeal by a defendant 
as to the plaintiff’s title would be res-judicata in the disposal 
of an appeal from the decision by the plaintiff which came to 
be heard later. Their Lordships of the Privy Council also, 
speaking of the effect of a prior order of remand passed 
ex-parte by them, said in Juggodumha Doisee v. TaraKant'^'' 
that “ it must stand as if all the arguments which the respon- 
dents, if present, could have raised upon the case, had been 
addressed to them.” 

Horm. Comm. 110. 

3* Benick v. Ludinffton, 20 W. Va. 611. 

ti Haw. Jut, 36. 

74 OhontoaTi o. Qibson, 7fi Mo. 38. 


Lucas V, Ban Francisco, 28 Oal. 601, 
Sturgis V Rogers, 26 Ind. 1. 

*• I. L. R. XII ^l. 678. 

VI C. L. R. 127. 
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ADDENDA AND CORRIGENDA. 


Page 2, line H9, aft^r maxims tiiclatcd by wisdein uiul sanctified by age, 

Page 3, line 3, after law.” read — 

It was pointed out in Gray v, JPingry^ that much more 
injustice might be done in reviving forgotten issues than in limiting the right to prosecute. 

5a 44 Am. Dec. 345. 

Page 3, footnote 10, before Sm. read 2 
I’ag(‘ t». lino2r>, after country, add — 

Ilegulaiitm 111. <»t 171>8, See. hi, provided, that the. 
Zillah and City Courts are prohibited from entertaining any eaune which, from the 
production of a former (Uttw it tlie reconis of the Court, shall appear to have been heaid 
and dtMermineil by any former Judge or any Superintendent of a Court having competent 
jurisdiction. The omission from this section of the ([ualifieution as to Uie former delermb 
nation having been between the s.ame partie^ knl to some ctuifuaioii, but ordinarily the 
rule was acted upon as subject to that qualilication on the analogy of, and in accordance 
with, the practice* of the English Courts. I’he omission was formally supplied in the 
Civil Proc^un* of 18ri9, in which it wa« enacted by Her*. 2 itt a morr* complete and formal 
manner. 


Pago 7. footiKin* 20, /cr 425. read- 125. 

Page 12. line 39, at the end of the note*, atid— 

In Bell v. Merrijieldf^a in the New York 
Supreme Court. Peckham, J., said: * One of the U^sts somettmcB mentioiuKl which will 
detcmiiiu* the tiuestion whether tw^wmises ol action are identical is to see if the same 
evidence will sustain both: though the fonn of the act ions may be dilfrirenl, the causes 
may be the same, and they generally are the same, where l he same evidence (‘qiially supports 
cither. In Oayer v. Parker the* dismissal of a suit for certain materials bjought on 
a contract which was not proved was held by the Huprenu* Court of Nebraska not to bar a 
suit for the value of those materials tm tlie ground of their misappropriation by the 
defendant ; Maxwell, J., oUsorving that “ the teat us to whether the former judgment is a 
bar generally is, whether or not the same (widence will sustain both the present and the 
former act ion. The same has Ixien held by the Supreme Court of West Virginia in 
Oallaker v. Oity of Mounditeille.^*e 


44a 4 Am. 8t. Rep. 430. 4id Cannon v. Bramo, 40 Ala. 202. 

446 Btuwell V, Ghumberluin, CON. Y. 272. I'oroy v, I note, < uun. 102. 

44e 8 Am 8t. Rep. 227. 44fl 20 Am. Bt. Uep.u42. 

Page 24, line 10, omit superior figure 73 

Page ii4, omit footnote 73 

Page 28, line 18, after properly.” add — 

The, <|uc.sfi()n has l>feii h(;I ’it resi hy Act VI of 
1892 which provides that application.^ for the execution of deeives are |»roc( ‘(slings in 
•.iiits, and that See. 647 of the (Mvil ProccKiure (’(xht do(*K not apply to them. 

Page 33, line 6, after iomwr suit, read — That was long the njcognizitd law of England. ^ 


i Delta, The, 1 P, D. 402. I Hoaaton v, Hligo, 2J Ch. D. 454, 

Page 34, line 9, after higher nature.” add — 

Similarly Mr. Wells says : “ It is tht; tirst judg- 
ment rendered which controls, whether the, action in which it is reached be instituted 
before the other or not.” this was quoted with approval in Memphii< v. Graynon.^h 
by McCkillan, J., who referred to several other cases also in support of it. Th(* 
Pennsylvania Supreme Couii in Duffy v. Little jlistinguishing between the pririciplci; 
underlying the rules of Us jirnden-y and res jvdirata says : Although tla* priority of an 

action may be a very great rtjason why a sul^hei^ucnt one, f(jr the same; cauM* shall not abate 
it, and why the first when plead(*d jiroperly should aUite the s(*coiid, as the plaintiff ought 
not to l)e pennitted to vex and Iiaraas tin* dcfciutant. against his will, with two actions for 
the same cause*, yet it is obviou'i that it Is not the priority in the conimcincenient of the 
one action that renders the judgment obtuim*d therein a bar to the ))lainl.ilF,s obtaining a 
second judgment in the other, but because the fii'st judgment, when giveti, whether it b(* 
in the action commenced first or last, extinguishes the original cauHc of action, and gives to 
the plaintiff in lieu thereof, one of a higher order. 

5a WeUs R«. Jud. 347. 

65 16 Am. 8t. Rep. 74. Jtout Lm., HI* l/X /‘t. 

5# Child •. Powder Works, 4o N.U. .547. L‘>w«; r. 41 Vt. 302. 

MoOllvray •. Avery, 30 Vt. 638. I'ealt «». LlK‘>a. 10 Yerg. 468. 

Wocxl e. Omnble, 69 Am, Dec. 136. 5a WuUh. 130. 


Page 34. footnote 7. omit — ^fen^ph^s \. frtaysmi. 16 Am. St. Hep. 69. 
Page 34, footnote 8,/er hathappan Chat hap pan. 






Page 61, line 11, h^ore it rmd — and 
Page 61, line 12, at the end of para, tu 

Sir Richard Garth in delivering his loading judg- 
ment in ihv' cast* siitl : *• Both the learned Judgi« of the Division Bench appear to have 
considered, that the issue thus raised was immat^al for the purposes of that suit, beoanae 
whichever way it was decided, the plaintiff would have been entitled to the rent which 
they claimed. But I confess I am utmble to ud<ipt that view. It seems to me that it was 
a very material c|uefition in that case, an<l certainly it was one to which the parties 
themselves atUiched great importance, whether tht‘ rent which the then defi‘iulant admitted 

to ho due was payable in respect of the larger or the smaller area The issue was in fact 

the only question in the cause, and I cannot doubt that if the defendant hml so pleased, 
they might have made the decision upt)n that issue the subject of appeal. But they did 
not choose to take that course. They accepted the adverse judgment of the Court without 
appealing from it ; and now the question arises in the present <'UHe, whether that 
juagment is not conclusive/ 1 am of opinion that it is.*' 

Pago 6S. line 15. nftcr its dispos,-!!. ” add — 


This test of tln‘ directness of an issue is recognized 
in the lTnik'(l States also. Thus in Town» v. an action was brought for breach of 

a contract for labour for one year at a fixed price, on the ground that the defendant 
discontinued lalx)ur after one month. In a previous suit by the deferuhuit for a month’s 
pay, the entire c^onlraet for the year was set up in defence. Thi' jury fouiul for the former 
plaintiff, the defendant in second suit ; but the decision was held not to U* rexjudhata 
in the subs(‘Cjucnt suit. Richardson, J., in delivering tin* judgment of the New Hampshire 
Supreme Court said: “The question in the action which Nims (the labourer) brought 
against Towns (the employer) was, whether there was an implied cont met to pay for a 
month’s labor. Towns attempt ofl to prove that the mouth's labor had been done under 
a subsisting contract to lalior fora year, which contract bail never b<^cn pcrformixl by 
Mias. This, if proveil, was a decisive answer to the action, becAus(‘ if the lalMir hod been 
done under a subsisting special contract to laljor for a year, there could la* no impliivl 
contract. Yet, still the <|iKistion in issue was, whether there was an impliiyi contract, 
and although it must now he concludinl that the jury found that there was no special 
contract, this i^onclusion is a mere inference from what they did find. They found there 
was an implied contract, and we infer from this finding that they could not have been 
satisfied of the existence of a special contTact. It is therefore clear that the existence 
of the special contract was not directly tried in the first suit, and whatever may have 
been the finding of the jury in that luisc in relation to the special contract, It can conclude 


nothing in this ca.se.” 
8. 10 Am. Dev. 678. 


Page 6H, line 27, afUr res judicata.’’ add — 

Mr. Flint in his article on Met Judicata 

broadly says : “ Issues to Ik.* iiffecteil by the doctrine of ret Judicata must be of material 
importance ; if they are frivolous in their nature, or if irrelevant t(> the ejise, they are In 
effect immaterial. A judgment is conclusive only upon matters diri'ctly in dispute and 
actually decided, ami in order to prove these inattiTs material it must appear from the 
judgment that they were directly juljudicute<l or that the judganent as given could not have 
been thus render^ unless some preliminary ami |a;rhapH minor maud's had been adjudi- 
cated, or at least assumtxl to lx* settled in a certain way.” 

1(1 xxi Enoyc. Law. 803. 


Page 64, line 16. after present it. add > — 

Tu Larillard v. Clvde, Vaiiii, J., in delivering 
the judgment of the New York Supreme Court, said: — “A judgment rendered on 
the merits is co-exten^ivc with the issues upon which it is founded, and is conclusive 
between the parties thereto, not only as to the matters actually proved, argued, and submit- 
ted for decision, but also as to every ot-her matter directly at issue by the pleadings which 
the defeated party might have litigatixl*'^ 

46a 10 Am. St. Rep. 473. i v. CleuicUH, 37 N. y, A*,). 

466 Jordan «, Van Kpp^, 86 N Y. 427. Doty •. Brown, 68 Am, Dec, 860. 

Smith V. Smith, 79 N, Y, 634. Burt t. Sterabursrh, 16 Am, Dee. 402. 

Tuska •. O’Brien, 68 N. Y. 446. .\uroru Olty r. West, 7 Wall. 82. 

Bloomer r, Sturges, 68 N, Y. 16H. 


Pape 64, line 32. to the quotation ending with the word befoi'c. add an a notc^ 

This was a case from Scotland, wln.je a 
general rule ret Judicata is held to be a bar only when there is no ren nuritcr reniraut in 
notitiatn, and no fresh medium cniu'ludf-ndi, and us Lonl Blackburn otjserveil in hii judg- 
ment : “ The plaintiff in the action is not obligeil to join all his media aawludendi in one 
suit; if he lias one medium coiu-lndendi, and fails in proving that, he may start- another, 
and that whether or not he knew of it at the former time provided it lx: a separate mediwn 
concludendi. The new wcif/ a /« alleged in this i«se was that Utmon^l other means of 
carrying out the fraud, the Lawsons had been parties to giving u bribt* of £ 15,000 to 
Bngelbach and Keir who were pailies to the fraud,’ their Lonishifw held, however, that 
that was “ only a freeh discovery of evidence. :» fresh ingredient tending to prove the Irand 
upon which they relied." 


8 




Pluge 66, line 89, 4|^ plead. 


The HAme role has been held to apply in partitton 


6kiBob •• Qmham, aaMoblPOi. 
Datit tuDorgio, •! K* H« 


Sooddy «b Bhaflir, 14 1*. Amu i7A 
Ohrifty «. C^jiringTaL W« W«, S4 OaU Ml* 


Page 69, line 26, after imperative, add — 

If a set-off is pleaded^ however, a finding on it will 
bar a subsequent suit for it ; and even if it is not allowed by inadvertence, the omission will 
be as effective as a direct decision against it.**« Mr. Flint says : — *• A set-off cannot 

be split up BO as to have a )K)t'tion adjudicated in the first suit, and a subsequent octi on 
brought for the rcjmainder. 0 8c. If set-offs which should have been ruled as irrelevant to 
the &st suit are in reality pa^^swl ujwn, they are as completely l>arreii its if there had been 
no question as to the propriety of considering lheni.o*rf. If a si;t-off im claimed has not 
yet mature<l and is not. allowed IxKjause of that efi'ect, it is no bar to another action after it 
has fully matunnh^’Se. If an account or claim is unintentionally included in a suit or 
set -off. and is really adjudicatiHl, the finding is just ji« conclusive as in any other ca«e. In 
short, it may Ik* said, that if these defences are submitt eil they become subject to the 
geneml rule as to rcit jvdirattt ; if not prc'seiiftHl. they may, in general, become the subjoet 
of a sul)Siiqutuit action." 


OStv l 4 r<<eu V, .Siinbuni, I 6 uMm>>s. tM. 
flowr «, Li«*wiH, lai lud. lie. 
:'t 4 *veus V. Miller, 111 (Jray, Us:i. 
r.K 6 XXI ,Kucye-. Law, 224 
t:s<- ilcrriiiK v, Aduins, ft W. A S. 4 ft'*. 
Rire r. Whitney. I *2 Ohhj. .‘KtS. 


GS({ Tliuiiipsoii tv W luvluiul, 11. Mn. MA, 
Khle r. UiiiKhtnii, 7 Itarli. 449. 

*>M« OrubtriH* p, Wellw*. 19 111. ftft. 

(\urter «*. Raiiiia, 2 Ind. 4&. 

I'fttriek r. ShiiflVr. 94 N. Y. 4211. 


I'agt* 69, f<M»tin>tr 7o, /hr 858. jr/id 872. 

J^age 72, line 21, cz/'/tr g*HMls.'^'’ udd—- 

The wiiighl ol authority, howe.vttr, is ugainst that view. 
Thus Mr. Wells mi>>: 'W -nit (»ii a contract, in which a promise is allegtd and a breach of 
ihe promise, is liehl not to tleljjir a sulisetpient action in tort based on fraudulent repreicn* 
lations in making the contnn’t, — these isKues Ixung esHentially ditfereiit.^'^fl That W’as held 
directly iu Norton v. UnAoij’^'^h by the Massachusetts Supreme (lourt, who said ; “That 
wa.s an action of (toni ract in which a promise ami a breach of tin* promist* wtu’e iiverrod. 
This is an action (*f tort in which the plaintiff ulleg**s that he snstaiiu'd damage by the 
wilfully fraudulent represent. •* i loiis of the dtdendant. Proof which \v*)uld fully suppoil the 
one would have n(* tendernw t«i tnaintain the other, ior the rea.son that tlic questions 
involvai in Ihe re„speeti VC issues were essentially iiiilik* . It follows, as a necesflaiy cousc- 
quenct;, that the judgment in one of th<*ru is not competent I'vidence upon the trial of the 
other, and c.annot have the effect, of preelnding the plaintiff fnim maintaining it," 


. .Tad 24 


7ft6 


Page 72. line d4, aftrr aiiamnt.’ ** ndd — 

In Hobby v. HliMikhty, in delivering 

the judgment of the tlex>rgia Hupreme Court, Wiid : — •* Although the maker of a note given 
for the purchase-money of fertilizers cannot waive the right tf> set up, ax a defence to an 
action ujK>n the note, the illegality of the, contnuit for lack of insjK'ction of the fcrtillzerB, 
or for lack of any other requisite b) render the sale, and purchase compatible W'ith the law 
of the land, yet by failure t/i repudiate the waiver and stu up and eHlabliah the illegality as 
a drfence to that axffion. tin* right to raise ih(^ question is for evc.r gone when final judgment 
has been rendered." 

78« 20 Am. St. Eop. Ii(M> . 


Page 72, footnote 75, /or 93. read 398, 

Page 72, footnote 76, addr^Jhfwe v. Smithy 16 Masf.. 307 ; Hit ate ?, Me Bride. 76 Ala. 51. 

• Bird V. Smith , 56 Am. Dec 635. 

Page 72, footnote 77, omit — (■adaval v. Collitu^ 4 Ad. and £1. 858. 

For Elliott, 40 Am. Dec. 636. rraif—Slliot, 60 Mo. 25. 




Page 73, footnote SB./e?- Gli^on read Qibfion 

Page 75. footnote 90, /or M. 8 & W. 818. read~^ M. & W. 868. 

Page 76, line 21 ^ for a which, read^xu which. 

Page 76, line 37, after had done.®* read — 

Mr. Wellg 8ny« broadly that a judgment 
covered against the purchaser for the balance of the contract price will debar him fron 
suing the manufacturer for a breach of the contract. 

944 Wells Res. Jud. 262. I Kclloy o. Denalow, 14 Oona. 410. 

Oibson t». Bingham, 5 Am. Rep. 289. ! 

Page 77, line 22, omit the. 

Footnote 97, For Mayor, reffri— New York. For Brooklyn rflod— Brooklyn, 

For Arkey v. Weeternett, read^Aeklry v. Wr/tfercelt, 

Page 77, footnote 100, for Gin. re/wi— 1 Gin. 

Page 81, footnote IG, omit'^Dr Medina^ v. Grove, L. R. 10 Q. B. 172. 

Page 84, line 11, after bar it. read — bar it.’**^ 

Pago 84, line 19, after consideration, read—-- 

It has been repeatedly laid down by the American 
Courts that the geneml rule is that a tlcfault is only coneliisivn as to such matters as are 
properly averrctl or charged in the (‘.omplaint.*^a 

97di Barton c. Anclcreon, 104 Iiul. 578. MoCalley v. Wilburn, 77 Ala. 649. 

Jarvis e. DrlggH, 69 N. Y. 14,S. Ilauham o. Bherman, 114 Mass. 10. 

Argali t>, PlttH, 78 N, Y. 239. Unhlc ®. Dillon. 44 Am. Rep. SOS. 

MoOardy e. Banghman, 43 Ohio, 78. 

Page 84, footnote 31, /w* Rep. read. Rev. 

Page 8ft, line 10. after fail.**” add — 

In Goinmitnionert of Marion Co, v. Welch *®fl, the 
Kansas Supreme Court said : — That, a geneml tinding of title in the plain tiff •--consc- 
(juently of no t itle in th<' defendant — is a conclusive and binding decision against the 
defendant, on the question of title, from whatever source* it may be derivated, and forever 
estops him from asserting a claim of tit In which existed at the time of the decree.” This 
was cited with approv.al by the (^ourt in Ilenthf v. Redden,^^b in which Horton, C. J., in 
delivering the judgment of the Court said : “ IJnder th(} provisions of the Civil Code, an 
action in the nature of ejectment, settles the title between the parties in favour of the one 
recovering the ju<lgment *®e. Jf H. had in her possession the deed from P. for the lota 
during the poudeiicy of the former action of R. against herself, she could have offered that 
deed in evidence for what it was worth, to sustain her title and her right of possession. If 
necessary, she could have filed a supplemental answer .... where all matters in 
controversy between parties as to the title or po.sst*Hsion of real (»tate might be finally 
ended in one action, th(! law requires that this should be done. Parties cannot try title to 
real estate by piecemeal, in separate and independent actions upon separate deeds or chaing 
of title, when they have in their possession during the trial separate and different deeds.” 

46a 40 Kau. 770. Mahonuoy o. Middleton, 41 Gal. 41. 

466 26 Am. St, Rep. 91. Edwards c. Roys, 18 Vt. 478. 

46r Barrows o. Kinclrwi, 4 Wall, 403. r. Douglas, 7 Am. St, Bop. 478. 

Page 89, footnote 49, /er H. Bl. read 2 W. Bl. 

Page 90, footnote 53. /er 3 Bing. N. C. 466. read — 5 Bing. N, C. 444. 

Page 105, line 81, /or time, read — ^time. ” So also Bramwell. B.. said. 

Page 106, line 14, suit. suit.®*^ , 

9f« Bamachandra v, Durvada, III M.H.O.R., 307, 

Page 106. line 14, after thus add — 

Lord Justice Turner in delivering the judgment of their 
Lordships of the Privy Council in Shama Punhad Roy v. Hurro Purthad i2<»y,®»5 
speaking of the rule of reejvdieata as first enacted in India, expressed it os their opinion 
that it “ applies only to cases in which the question to be determined in the cause is the 
same question as has been already heard and determined, and not to cases like the present 
in which new circumstances have intervened, and altered the nature and chaiacter of the 
question to be determined. . . , It is obvious that there is an essential difference 
between the question whether T was entitled to recover against D., before the order of Her 
Majesty in Council was pronounced, and the question whether, after that order was 

S ronounced, he was cntitlcfl to hold the monc}' which he had previously recovered.” 
imilarly. 

96i X1C,LA. 311. 
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I’aj^ 1U7. UiR* .*>,/(»/• debt. tiefentliim. 

Page 107, line 9. /or ujum read — on 

Page 107, line 12, after default.*’ add — 

The same view is taken in the United States. Thus in 
Thrift V. Ddaneyf^a the Supreme Court of California said that the bar of the judgment, 
was in such cases limited to the rights of the parties as they existed at the time when it 
was rendcre^l : and neither the partie-s nor their privies ar(* preeludiKl by the same from 
showing, in a subsequent action, any new mattei's occurring aner its rendition which give 
the defeated party a title or right of pos,session." 'I’ln* same Court has held in other raises 
also that if any new rights are aequirtnl, a new action will be open, for the issues having 
been chan ge^ I in eonsequeiiee, the action isdilft'rcnl iti its. scope, and the second action is 
one which there would not have been ground for at the time of the pnwious suit.®^?; 


97a 69 (^al. ISS. 

076 Maboncj r. Van NViiiklo, 33 Cal. 43S. 




Jufksyn r. Loilgc, 30 Cut. 3J. 


Page 108. line 8. after that suit.' add — 

\\\ Dnenj s . Howell, .1., in delivering 

the judgment of the Su))ri'ni(* Court of Vcnmmt. said: •• TIu' iloclrinc of estoppel by 
judgment has no application to .a ctuse th.at is amhulati>ry in its nature, and has (aiasnl tei 
be the same hy progri'ssiou.t// 'riuis. a jmlgnaent for the ihdVndant in an aiM. ion of tresptiss 
t/vare rlnu^tuoi is not conclusive ujion the righl of possessieii at a suh.seqiient time, beeaust* 
intervening (‘venls may have restored the plaintiff to possession, or lei-nmiaied the possession 
or the right that the defemlant had at the fornuM- trial. 'e An«l intervening event saHeet ing 
the issue may he slmwn to pnwent a fornfer jiidgimuit from bein','' eoneliisive even wdien 
the title has been tried in a writ of entrv. 'b/ 


1« 0 Am. St. Ufi). 510. 

16 People e. Men'fin, 3H Am. Uec. (»l 1 

Page ni.last footnote, lutr Kf read. 12 


1 


I.- 'I'liiiMT f. Ciivew, l”i Vllfii, s*j. 
1'/ iViioio t. riirkei'. l'> Allen, ‘Ji’. 


Page 113. line 17. ath r res judicata.*'* *■ add — 

It has lieeii hud down in several eases that if 
the lii'hf suit was dismisse<l tor defect of plcjiding" or parlies, or .'i miseoncepl-ion of the form 
of proceeding, or the want of jurisdielinn. or w;is dl•^pl)^ed of on any ground which did not 
go to the merits of tin* action, I In' jul'grneni rend'M'eil will be no Inr to another suit.^b/. 
In Carnion.y v. ifooherf IVell, .1.. iii delivering the jiidgm 'ni of tli" Pennsylvania Court 
said : "It has been hehl an acknowledged principle ili.'ii when it ean be gathered from the 
record that the merits of the eoni rover.«^y were not pa'.sed u}>on in the lirsl action, but the 
determination proceeded ii})on soni" technical ohjcclion not affecting the plaintiff’s ultimate 
right to sue. the tnst jndgment will constitute no bar to llm seetmd suit." 

1M« Jordiui V. SieferL, 1-S 26, , IVppi'i’ v, Doiirn’lly, H7 K.v. 26!t 

(tould V. Evansville U. ('o„ HI IJ. S. ri2'i v, •')7 III. 2t). 

Vei'liciii V. Sticklniiii, 57 Mo. 32*!. 5 Pu, St. 3pr>, 

i*agc 114. line 21. after accruing due.'*'* add , — 

Mr. Flint in his article on Iten dudUuiia says i®***// 
"An action brouerht before tliere is any claim, or anything <luc. or before anything can be 
done in the w’ay of renmdy, has no effect on a ■subsecjueiit action brought when the cause of 
action has actually matured. If a rei) aired demand has not been made, or if tla* plaintiff 
is suffering from some temporary disability, or if, through some slalutory provision, an 
action will not yet lie, an attempt to recover will be unjirejudieial when these cih'Umstaiiccs 
arc changefl."®®/> 

38« XXI Encyc. Law, 272. ])iHia«<;r v. Kdly, «4 .Mo. rail. 

336 Tracy v. Merrill, 103 2 «u, Popper v. Uoiiiielly, H7 Ky, 2r)», 

flonii, p, Bcmheiincr, 07 Mis-*. dOS, I !\rit|)p v» Kldri'lt^', 33 Kau. ]<>6, 

Page 114, footnote "27, /or 11 read — 4 

footnote 30, at the beffinahty^ add-^Ka/f Krixhna Tagore v. Sveretary 
of State for India, L. K. XV 1. A. 186. 

Page lib. line 7. after the jilaintiffH.” add — 

The decisions in Iloghooiutl h v. Jnyyoui. 
Bu?idhuo,*^a and in AvV Madhuh v. Broja Xath are not against this. The former turned 
on the ground that the question of the extent of th<* laral for which the dcifcndant had 
been paying the rent claimctl, even if relevant in the earlier suit, harl not la^en heart! or 
determinerl in it. In the latter ea.se, the claim in the earlier suit was for aiTears of rent 
for certain years on account of a certain quantity of land, and the defendant denied his 
liability for the entire amount on the grouml that a portion of the land comprised in the 
tenure was in the possession of the plaintiff him.Mdf. The Court without framing any issuea 
and without having any measurement of the Inial. hut after considering the evidence which 
the defendant adduced, reject e*d hi- eon tent ion on the groiiiMl that he had failed to piOTC 




it ; and the decision was held not to be re$ judicata in regard to the Mune ooutontion by 
the defendant in a subsequent suit by the plaintiff for rent for the same land for some 
subsequent years. Macpherson and Bonenoc. J. J., said : ** The decision in the suit of 
1888 went no farther than this, that the defendant, u])on whom the burden of proof lay^ 
had hiiled to make good the plea he advanced, and the necessary consequcmcc was that 
failed to get the rclief asked for, that is to say, a reduction of the rent for the years for 
which the rent was then claimed. But the cause of action is in this cose different, each 
year’s rent being in itself a separate and cntiixj cause of action, and the mere failure of the 
defendant to prove what he tried to piove in the pi*cvious suit would not, wc think, prevent 
him from proving it in this. The case might have Ix^cn different if the Court- had in the 
previous suit (lefbiitely determined the area of the land in the defendant's possession and 
the annual rent jmyable for the same. It might then be saiil that the determination was 
general, and not limited to the particular years for which rent was clnime<l, and that the 
(Icfendajit couUl only su(reecd in the present suit by proving that the area and rent had 
since alterwl. The determination wius not. however, of that chanicter, and there is nothing 
in the judgment to indicate tluit tlic Court intended to decide anything more than it was 
strictly necessary to ileeide for flu* pur|K>sc of the suit, the timount of money which the 

plaintiff was to recover for the years then in (piestion. We e4inn()t say that the questions 

which the defendant raises in this suit were heard aiul tinally determined in the suit of 
1888." 


*0a 1. L. It., vii Citi., ais. 1 I. u iu, XXI uui., as*. 

Page 111 ), footnote for 1 All. trad 11 All, 

Page 121 . line l.">, aftt'r coneliuled, ndd^ 

in J^arl v. BidL a breach of warranty had 
been pleaded in a former suii for tlie price of gocnls, and (’videnee was taken os to 
it, and the trial (^)urt insf iiicIchI the jury that “if tlu* plaintiff, on the day the 
contraet matured. presente<l their account and otfere<l to d(‘liver the g(KMls, they fulfilled 
thecontraet on their part, aial if the defendants «lid not. within a reasonable lime, and 
within the custom of the trade, make their objection to the article sold, and offer to rescind 
the contract, tlu'y are Ixamd by it, and plaintiffs should re(‘ov(‘r." Tlu* claim w»ik decreed 
without any exjiress v(‘i*diet to tlu* plea, and that the <hH;re.e would not lair a suit on the 
breach of warranty h>r the tliffereiice in value bet vviH*n the g(K)ds delivereti and those 
contract cfl foi*. 

SI a 15 CmI, 4:il. 


Pago Pit. lino 21. u/nit Stijjrrlor fO/titr 72. f hud foot ttottt 


72. 


Page 128, lines 21 and 22, omit in Kroopri/t: v. Kro/ijtnnz, and 
footimte 88, Ah/* 11 .Jur. N. S. 107, m///— L. .f. (Hi. 2H!). 

Omit footnote 811. 


Page 127, line 4, /or Verdict re J-d— Verdict.’’ 


Page 127. 


hue 7. at rn.d of liar, add — 

** ll has been held in siweral other eases alwi 
iluit a ho no full- judgineni would be biiullng, even if based on an agreiMl statement of facts 
in which there was an error sufficient to chauge the result.!**-" 


Sia Wohlford v.Oomptou, 79 Vu. 233. I T)t*iui r, TlrnttOiiT, 32 N. J. L. 472, 

Ohamborluiu ®. Preble, 11 Alien. 370. j Kirby v, FiUgeriikl, 31 N. Y. 424. 


Page 127, line 20, a fter res jm-licata. add-^ 

Mr. Kliiit. iu his urt-iele on Him dnd\4*,ata, says: 
- .Judgments by confession c»r consent, if given ini elligcnlly ami voluntarily without (lollu- 
sion or fmud, arc conclusive, 'riuiy may Ixj more carefully examinwl than judgments 
resulting from a trial, as the latter are dticisions on the merits, while ihe former are given 
only as the parties can manage without contest. It is not. material whether this judgment 
is had in the first instance, or only after litigation which is not, fimdly t^irminated ; anti 
after judgment, by agreement, it can 1x5 re-oiK5n(*.<l and reverscil, and still have the same 
binding force. If a case is dismissed by agreemeiif, it is ap^iarciit that a mut-ual under- 
standing has been reached and tliat the entj-y made is simply to prevent any other suit upon 
the same matter. A confession of judgment in ejectment is just ns effective as it is in any 
other class of cases ; it concludes the issues and waives all rights and defences.” %%a> 


••a XXI Enoyc. Law, 227. 

Page 129, line 1, for ha« expressly held that, read-^hM the same in Burlen v. A7m- 
in which Foster, .J., in ilclivcring the judgment of the Sunreme Court said : 
“ A judgment and verdict arc conlusivc only as to those facts which were neecissarily 
involved in them, without the existence and proof or admission of which such a verdict 
and judgment could not have been rendered.” 


1288 Am. Dec. 788. 


Page 129, line 11, at the ciul of the iwim, add . — 

Mr. Flint in liis article on Hea Judir.ata says: 
** There are many jiuiuts w*hieli are elementary and prenciit as the foundation upon which te 
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base an actiou. whicli. though not pn!is(Kl upon •lii'oetly, yet are impliedly and as a matter 
of course disposeil of in n way to make it (K>s<4iblc to lYuisidor the main ({uestion. Any con- 
clusions which a Court or Jury must evidently hnvr arrived at in order lohave reached the 
judgment or verdict rendered will be fully cMmChuiiHl. If a decision could not have been 
reached without ^ssing upon certain minor matters, and yet the decision is reached, it is a 
fair and incvitaole eonc'uaion that those tiiaitcrs have l>oen considered and passed 
upon, and that the* conclusion as to them was such as it must Ix' to harmonise with 
the subsequent judgment dei>ouditig Hf> largely upon them. The rule is that whatever is 
tUrectly adjudge<l unvl also whtitever must In? estnblishtxi in fact, and in any way made the 
subject of proof conclusive licforc any such jmlgment could have Ih'oii rendered, is binding 
upon parties, privies or others not strangc‘rs, so long as the judgment stands, and all tliese 
mattci*s involved are then subject to the iloe.trine of renjitdirttfa. All matters ineludod in 
a judgment, which have not really and legjilly been passcil upon, iiiasraueh ns they are 
outside of. Ix'vond ;uid foreiirn to the issue, are surphisfige and liav(' no eflfeet." 


iSa XXI Eiieyr. Li\\\ . 193. 

Page 121), line 3(J. ttf'frr states also, add — 

Thus in /fookrr v. Jfiihbard, if was held 
by the Massachusetts Supreme Co\tvi that a defendant, who in an notion against hint 
on a promissory note had sneeet^h'd on a pUyi and proof of a subsequenl note for the 
same amount as given in renewal tlK'nstf. would lx* esto])p»Hl from pletuling in df'feiiee in 
:i suit on the second note, that he hiwl givt‘n it on a eondititui whielt was lU'ver fiilftlled. 
TIk* court said : "Where a conclusion is indisputable, and eonlil mdy have lieeii ilrawn from 
certain prf‘mises, the premises are equally iiulispntahlo with the* e*one*hmion. The* judgmenf 
already re'iide'rexl bet ween these parties established that the* forme'i* neUe wits paiti by this 
erne. To be valiel as a payment if must ne*e*t‘Ssarily liave* been valiel as a note*. Tlint it 
was so. had therefeux* b(‘e*n jitdieially de*te‘rmineel, anil e*onlel not be* (*ontrove*rte*el again.’’ 

I7/» 102 Meiss. 239. 


Page 1 JO. after line r», add — 

In Yauntj v. Jtrrhr lb,, plaintiff htui sued on two pi*o- 
missory imte's, and the* elefe‘ndanf ]>le*}ideel that lie hael e*onv(*ye‘el (*erlain properly of his 
to the ])laintirt‘ in full payrneiif eif those* as well ns the* eilliei- inetes h(*lel by plaintiff, and a 
verdict for the* amount e,laimed was lie*lel le» bar tlie* raising eef the* same ple'a in a suit on tin* 
eetlier note >4 ; atiel Leonarel, . 1 ,, in ele*live‘ring the* juelgme'nt of flu* (lourt, saiel : •* The verdict 
and judgment in the former e*as(* (*stabllshi*el tin* fae*l eoiie*lusively that the*elt*i*il referred 
lo was not delivereel or ae(!(’p(e*(l in paynn*nl or sal isfae* ion of jilaiiiliirs eleinands, and 
|•onsequontly that the* notes and claims in question in that a(*llon hael not been |)aid there- 
l»y. If the’.'c was not sii(*li dclive'ry or ae*eepta.ne*(* eef the* eli*e>el as to eionst.ilitte* payment of 
the* elemands in quest ion in that action, the sanies was true* of the nof(*s invol veil in this, 

I »< *011080 the transiiot ion was eni ire. atid ilit* eonvi'yanee* e*ove*re*il anel safiMlitjel the* whole 
ind(*btt*elnoss. if any pjvrf of it. Upon tlie*se* facts, the* judgment in the: former ease, as 
• •\ielenee, was cone*lusive aLMinsf cjcfcnd.'int upon ilii* otdy tnale‘riiiJ ihsiie*s raise'd in this 
e*as(‘.®®f»" 


20« 3 Am. .Si. Rop. S92. 

2116 Ueert c. SteTulmrifti, ir» Am. lire. 402. 
ISiirkc V. MilliT. 4 (!r:e\ . llf». 


WiiiLt* 1*. ( 'eMitKWOrtli, 0 N, Y. 139. 
iMcLiMKl r. h'c, 17 N«*v. 1(13. 

( iiriH'iiteT r, HiOimitlt, H6 Am. iJen;. 1M7. 
eSunliie’i r, IIiH’klK***, ir» Am, !)<■<•, 350. 


Page 130, line 6. /a/* Burhams /rad llurhaiis 

Page 180. line* 20. add ax vote to state — 

Thus in Hy/arx v. Axtry^^^a Ib'iuiley, J.. said : •• A 

judgment is mv adjod/eata .'is te> those* matle*rs only which an; within the subject- 
matter of the litigatjejii. and those whie^li, as iiicielental to, oi essentially connnefed with it. 
might legit iniate*iy have b(*e*n litigate*el in the* actieai, 'I’lie* ejne*st ion, and the! only issue 
iu*ce8sarily involve*d in the* former action was. \vhefh(*r there* wtis in the? ]MtbIie the right 
to the strip of l.'iiiil as anel for :i Htre*e*t. and when the exihtf;n(*(* of such eammu'nt was 
«le1crmin(‘d, the })ur))i)s(* of the* action was aecemiplisheel. To that extent the adjudica- 
tion is conclusive upon the plaintiff. Hut whether the* phme* was used iis a street, or open 
or visible as such, at the time of the sale by Est(*y to Todel, was not, so far as appears, 
lcgitimat(*ly within the ])Urview of that action, f»r e*sHentially for tiny purjiose involved in 
its determination. That fact, therefore, was not material to that c.ontrov<!rHy, and for 
that reason the plaintiff in this action for breach of covenant is not conciuelevi by any 
expressions in that respeer in the findings of the court in the form<*r fu;tion." 


28<i 16 Am. St. Bcp. 435. 

Page 133. line 5, after lookwl rejiwi,— And held that he could hsik — 
line 7, after him. add — 

In Pervrhan Ouano Co, v. Dre/jfun Brothern Co,^ s***' 
Lord Watwon said: l hold it lo be no? «»nly competent but lU'ci^sHary lo refer to th<* 

pleadings of the parties and to tin* otlH*r onlers of Court for the purpi»se of ascertaining the 
precise issues raisi**! in the action with respect to detention, and the extent to which these 
weredeAlt with by the (/'oui-t either affirmatively or negatively.” 

121 A.C. 1S4. 
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Page 183) lootuote S8,/or 88, rmul S8 

Page 184, line 11, /or decided, read decided.** 

Page 136, line 36, As a note to estoppel, add^ 

Speaking of the identitj of the issaes in the 
two suits, Mr. Wells says : “ The rule deduciblc from the authoritiesis t^t this may 
be proved by such parol evidence as does not contradict the record, bat in all cases the 
record, so fmr as it presents the matter at all, must, control as to what was the issue in the 
first case. ... It is competent for a party to prove by parol what questions were really 
considered and determined in the prior action, whenever the form of the issue in the trial 
relied on is so vague that this cannot be ascertained by inspection of the record*’*. But 
when the record does show cither that an issue was or was not tried, parol evidence 
on that matter is not allowed to contradict it ; but what needs not. to appeal*, or w^t 
in fact does not appear, may be proved by parol, in order to establish the identity of the 
subject-matter, or of the grounds on which the former judgment was rendered.” 

4ta Wells Bes, Jud, 252, I **e Miles o. Caldwell, 2 Wall. 43. 

446 Battorff v. Witie, 53 Ind. 35, | 

Page 136, lino 3, after but readmit is. 

lino 5, /or to show that it may lie shown, 
lino 10, /or suit, read suit.*®*, 
footnotes, add — 

Didton V. Woodman^ 57 Am. Dec. 4G. 
footnote 51, /or 388 read 358 

Page 137, line 1, after party, add — 

Mr. Flint says: If a cost^ includes a variety of 

issues which are submitted to the jury at the t rial, with sufficient evidence to establish 
them, it will bt^ prim6,fae)e proof that all these isnins have been determined, and included 
in, and concluded by the venliet, if such venliet is a general one which presumably covers 
every point involved in the case.” 

XXI Bncyc. Law. 


Page 137, at the end add — 

In Ruisell v. Plaec^ **« Field, J., in delivering the judgment 
of the Court said:— “ If it appear that several distinct matters may have been 
litigated, upon one or more of which the judgment may have p>w8t?d, without indicating 
which of them was thus litigated, and upon which the judgmetit was rendered, — the whole 
subject-matter of the action will be? at large, and open a new wnlention, unless this 
uncertainty Ixj removed by extrinsic evidence showing the precise point inv(dvctl anil 
determined.” 

94 U. S. 606. 


6U 


Page 138, line 31, after the same, 

his article on 

“ A final judgment is one whiish determines the rights of the parties in the" suit or 
a distinct and definite branch of it, and reserves no further question or direction for 
future determination,® except such as may be necessary to carry into effect,® but a 
judgment may be final though it does not. determine the rights of the {mrties, if it ends 

the particular suit As a general rule, a judgment is not itonsidered final 

whicn settles part only of several issues of law or fac:t.” •irf. 


•la Xll Enoyo. I^w, 68. 

•16 loese e. Sherwooil, 21 Cal .151. 

Oliicago L. Ins. Co. «. Auditor, 100 111, 478, 
Morris p, Moraugo, 38 N . Y . 178. 

1 Jnti o. Aranibould, 65 Tex. 61 1. 

Ware p, Richardson, 66 Am. Bert. 762. 
Feafl p, Hewitt, 69 Am. Deo. 634’ 


•lo Klink V. Str. Ousseta, 80 Ga. 604. 

Ludlow p. Kidd, 8 Ohio, 641. 

•Id Hicks p, Uoueh, 98 N. Car. IIS. 
Welch 0 . Kiiisland,98 N. Oar. 281. 
Bond 0 . Marx, 68 Ala, 177. 
ghirey 0 . HuHgravc,29 W. Va. 276. 


Page 140, line 36, at the end of the para, add^ 

In Ramaeami v. Sa/ni, ^®« a decree of re- 
ad under Sec. 92 of the Transfer of Property Act, 1882, conditional on pay- 
1 . ...ortgage amount within three months, and directing that the plaintiff mort- 
will be barred from redeeming after that was held to be retjadwata in a suit 
for redemption after the expiry of three months without payment. It was 
that the decree was not final as it had not licen followed with an onler under 
of the Act, but Kir Arthur Collins, C. J., and Davies, said “ Orders [laased 
93 are, in our opinion, merely supplementary t/) t he decree under section 92. 
the terms of the decree hive or have not been fulfilled. It is cleai * 
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in this case when the three months' time allowed in the decitr had elapeed wltkovt 
rajment being made, no extension of time for payment having been granted, the deerot 
became a final decree without any further ordere being rtiquired. That decree then being 
a final one after confirmation in appeal, the present suit being based on precisely the 
same cause of action as that suit is, of courec, barred as rtn j udieata 

I.L. R., XVIT Mad., W. 

Page 144, footnote 80/<»;- 89 read 80 


Page 144, footnote ^'6, far Com^iant read Compart 

add at the end — Roger* v. Hatch, 8 Nev. ;{9 ; ('a\n v. 

16 Nev., 480 ; Yannit v. Breht, 8 Am. St. Rep. 892. 

Page 147, line at end of para add — If a new trial is grunted, or a ease referred 
back, and a reversal of the judgment oirlered. it will, of (lourse, not conclude a subsequent 
action, luutf. 

300« XXI Bnoyt'. Law, 3U«. 


Page 150, line 80. after judgment add — 

Mr. Wells fWivs ; ** Actually adjudioated isiucs 
must, in general, be involvctl in the final judgment in onler to he conclusive. And so it 
has been held that an allegation of a (jomplaint which dot's not (‘liter into the judgment is 
not Rubs^uently avnilabh^ as a bar or in evidence ’®/7. . . Kven if matters do pass into 

the verdict, they do not bind unl(*ss they pass into tht' judgment necessarily, , 

It is the verdict with the judgment of the Court upon it whit'.h Const i tut cm re* J»d)rafaf^*h 

IH« Sweet®. Tuttle, 14 N. T. 4r»!>. I iKt Wells Rts. Jiirl. 54f>. 


Page 158, after Uiir 5 read^ 

This Rxplanation. however. pvitJrnily contemplates a decree 
being passed which df>es not expressly grant a ct*rtain ndief. and it Ijiys down that such 
relief must in that easc^ <lc(*mcd to have IxHin refnsi'd. When* therefore a suit is not 
heard and determined, but allowed to be withdrawn, though without leave to bring a fresh 
suit, Kcc. 18 and this Explanation can have no applicat ion.®*^** 


Xamini Knot Buy v. Rani Natli, J. 1,, 8., XXT €<id. 201). 


Page 154, Line 16 after in add — 

JihanRasy. Darga PerHad,''*^ if mesne profits from 
date of dispossession up to flic date of the suit wciv claimed in a former suit, and there was 
no enquiry or mention as to them iu the ju«Ignicnt, a claim for thorn in a subH(X|ucnt suit 
would be barred. It was argued that Explanation 111 “is meant only to bar so much of 
the claim as iacxpr<;Hsly dealt with in the judgment but is not referred to expn'Hsly in the 
decree. Bancrjec, J., however, in delivering the judgment of the Calcutta High Court,, said : 
“We find neither reason nor authority for such a c()nt,cntion. If any matter is expressly 
dealt with in the judgment, the principle of re* judicata would apply it, notwith- 
standing that the decrcje does not refer to it expressly, by reason of th(i express words in 
the enacting part of Hec, 13 ; and if the objetd of Explanation III was merely to prohibit 
the trial in a second suit of an is^.ae already tried and determined iu a former suit, not- 
withstanding the absence of any allusion in the decree to the matter ho dealt with, 
Explanation 111 might as well have not been given." It has even Ijecn held in 

I. L. B. XXI Cal. 262. 


Page 158, line 2, of the para, add^ 

And the identity of the particH to a 
former suit may be shown by evidence aUande urhost it is not eHtablished by the record.** 

•6 Oarwood ». Garwood, 28 Cal, 614, 


Page 158, line 81, a/itsf judgment add — 

^ J e ^ Enjiet^^a. the plaintiff was not a 

record party in the former suit, but it appeared that he was an active participant in it« 
tnal app^ring a.s a witness, claiming the property in dispute jw his own, and in the 
nbeence of the record plaintiff (who claimtid to hold only as the Ijni lee of the present 
plaintiff) assuming control and direction of the case, and employing and paying attorneys 
toattend’to it, it was held that such facts brought him very clearly within the definition 

of a party. 

6S Mo. m. 

Page 161. aftei ttne 20 ^ S, v. Ilatteson, 

f* J in deli Venn** the juilgment of the Supreme (Jourt of RIkkIc Island, after 
rrfcirinc to several cases, said : “ It isevident from these authorities that it is notaafficient 
to condude a party by a judgment in a former suit agai nst his servant, agent, or employee, 
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to which he wiw not. a party c>£ I’econl, that he oinploytxi an attorney who waa present lot 
him and participatal in the trial, HincK^ to bind one. not. a j>arty of record, by a tome r 
judgment, it is essential that he should have openly interveiuxl in the former salt, assum - 
ing its direction aaul control, to t he knowlctlgc of the opposito party, for the proseention or 
defence of some interest in the subject of the suit, or to avert a liability he may be under 
to indemnify the defendant against an aiiversc ju<iginenl.” 
tSff 83 Am. St. Hop. 81)3. 

Page 101, footnote A.M., rrad Am. 

Page 164, line 3, ajYer suit.®® add — 

In Shwlah’ v. Shudair^ Parke, B., said: ‘‘The 
^wrties to a suit arc the plaintiff and dcfentlani. and that a nrotduti^ am/y is not a 
party to the suit, but simply a person ajipointwl by thci Court to lot)k after the interests of 
the infant, and manage the suit for him." INdloek, C. H., in that same case said: “It 
appeal's to me that the view taken by this Court, in the of yf organ v. Thornes is 
pcrfwtly cori'ect, ; that he is not a tmiiy, but is ni(M*i‘ly to lx* consideroli as an officer of the 
(7ourt., si.)ccially appointed by them to Imik after the intei*ests of the infant." 

»»« 7 81. & W. <100. 

Page 104, line 33,/<»/* enor. rrad- error, "“n 
Page 164, footnotes, add — 

VUlf to same effect. Joycr ?. JAvl r 4 »//, 80 Am. Dec. 172; 
r. V. Ija,he(\ 71 Am. Hoc. 291 ; Loyd- v. Malonr, 74 Am. Dee. 179; Kuohenhefeer v. 
, 41 111. 172 ; MrLimorf v. Chicago U. Co., 08 Miss. .*>14. 

Page 100, line 20, after null, add — 

Mr. Robbins in his article on .ludgmcnts says*^® : “A 
judgment rcndenKl Jigainst an infant on confession or default, or on an appearance by 
an at torney, or witliout t he appoint ment of a guardian ad litem, ^ is erroneous but not 
void.*^/> The rcconl mast show. hovvcTer that tiie infant was mtule a party to the act.ioD in 
legal manner. *^ 6 ' 

XTl Encyc. 87. Shari* t*. Pinilloy, 71 Ga. BM. 

Vide Allman i». Taylor, I(Jl 111. Ih-**, fclmcnov. Avarado, 04 (Jnl. 531, 

Grantham 0 . Kennt*dy, W1 N. Car. MR. Oolrinaii t», (tolcMnan, 3K Am. 80, 

Towmsouil V. Oox, 45 Mo, 401. ShaofiT p. Gat<w, 38 Am. Doc. 164, 

Montgomery r. Oarlton, 56 Trx. 36 TNind p. Duueghy, 18 B, Moiu 568, 

McLemore p* OhioagoR. Go., 58 Mim. 514. | ilnntcr p» Uatton, 45 Am. Deo. 117. 

Page 106, line 30, /or void, read void.’^‘‘*</ 

Page 160, footnote 08, /w 4 j> M., read 4r> Mo. 

Page 100, footiiot.es, a,f the end add^ 

Saeramrnto Saringe Hank v. Spf.wei\ 53 Cal. 737. 
Foster v. Jones , 23 Oa. 108. Johnson v. Poinersgs 31 Ohio, 247. Wood v. Baajards 63 Pa. 
St. 320. Campbell v. Kuhris 45 Mich. 513. 

Page 172, line 9. after themselves. 

In Haeeeg v. Oxhornfs^^^a' the Indian Supreme 
Court said : “Where two parties are sueo in th(‘ Kami* action, and one filoR a separate answer 
io the complaint, and not in the nature of a cro 8 K-comi>laint. agaiiiHt hiH co-ilcfcndant, such 
co-defendant cannot, under our <vk 1 c of practiet;, demur or reply to nr join iwuc in any 
manner upon such separate answer. And in such a case the finding and judgment of the 
Court, on an issue joined in such separate answer by the plaintiff, will not. necessarily con- 
clude and determine any of the merely relative rights of the defomlants as between them- 
selves." 

66 Ind. 635, I Gootluow p. Stryker, 68 Iowa, 881. 

Vide to aamo effect. I 

Page 172. footnote 94. at the end add-^ 

McMahan v. Geigers 39 Am. Kcp. 489* Rire v 
OttileVs 84 Am. Dec. 747. Torreg v. Ponds 102 Mass. 355. 

Page 172, footnote 95, for 35 Ala. 312. read — 73 Am. Dec. 491. 

Foi* Duncan read> Duncan 

Page 175, footnote 13, /in* 29, read 41. 

Page 1 77, at the end add — 

Mr. Wells says*^# : “ The relative position of the partiea to 
the record in the two actions is not regarded as material, ibcy may bo reepectively 
plaintiff and defendant, and defendant and plaintiff, without altering the result of the 
first litigation between them *^ 6 ; because it is nevertheless an issue between the parties." 
9*m WMls BiS. Jnd. 16. 1 Burker v. 0teTMiux!l, 10 lOoh. 886. 
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Pagie 178, line SB, after decision," 

In Thompsony. JloherU,^*^ Grier, J., in deliver - 
ing the judgment of the United States Supreme Court said : “ No good reason can bo given 
why the p^ics in this case, who litigatetl the same (jucstion, should not be concluded 
by the decree because others having an interest in the question or subject-matter were 
admitted by the practice of a court of chancery to assist on both sides. The question, aa 
Ixitween the present j)arties, is ren a-dj u>dirata^ awiX nonetheless binding because others 
are concluded also. A contrary doctrine would sacrifice a wholwomc principle of law to a 
more technical mb' having no foundation in reason, making a distinction where there is 
no difFercncc." 


3»« 24 How. 241. 

Page 180, after line Ihl. read~^ 

In Lefffiatt v. Great Sorthrrn Jiff. Quain, J., said : “ It 

is generally put in the Ijiioks that the plaint ifl‘ ntust not Ix' only the same person, but he 
must be suing in the same right. 1 think that in these two aeLiems Ix'fore us, although 1,ht? 
administratrix nominally is the plaintiff, yet the mlministralrix is not suitig in tht*H(* two 
actions in the same right, but in very 1 1 ifferent rights altogether, and, therefore, that the 
estop|>el does not arise. The present action which is now Ixdore us is an action by an 
ailministratrix in the ordinary sense of that wonl, repiesenting llu‘ estate of the intestate 

and in point of fact bringing an action for a loss to that estate niit,wli(‘n we come 

tf> lfx>k at the previous action it, seems to be an entirely different, kind of t hing. (Having been 
brought under Lord Campbell’s Act, which) gives an entirely new action, not an action 
connectcnl with the estate of the deceased iit the slightest degnK', and the damages recover- 
able in it would be no part of the estate of the dcMmscnl. Tlu' A(‘t. merely says that the 
nominal person to bring the action (m bcdialf of certain relations — not on lK.5iall’ of the 
next-of-kin or the creditors of the deceased, but on b(*haH’ of the Ixmeficiarics, certain 
relations namal in the Act — shall lx* the executor or the Jidministmfor. It is plain, then;- 
foK*. that an action bifmglit by the jx'ison deKignut(‘d by th(‘ statute, is brought iti an 
entirely different right Irom that in which the action is brought by the (sxecutors generally 
as I'opresenting the estate* of the testator or the intestate. I thendbro f(‘el eleiir u|M)n the 
point that these* actions are not brought in tht* same right, and that, thi*rcror(‘, tlui finding 
in the one does not ('onstitute an estopfud in the other," In the United Stale's also, often 
a suit is brought in an individutil capacity, and another in an official or fulue.iary <*!iariicter 
without the interference of the doctrine of rvx judirata,'^^ h It, is of no conse(|uencc that 
the plaintiffs made them thus partitjs as judgment-tJnHlitors, and in ignorancu* of their 
chattel mortgage. The plaintiffs in this suit were not ignorant of the existence* of their 
own mortgage, and tlicy km'w tliat the plaintiffs in that suit elainu‘d a prior litut 
upon the property in (|uest ion therein, and wcr<* s(*eking to (‘iiforce if against them and 
all 8ubse<|uent incumbrancers, or to (;ut off’ all subHe(jU(*nt liens of whate-ver riatun*. They 
w'cre called upon to set iij) their claims and assert th(*ir rights, and omittt*d to do so, ruul 
suffered the jdaintiffs in that suit to take the said thienw* and proceed to (*xe(*ute tin* same 

It is suggested that the said judgment and decri'c an; not (!oneluHiv(i, 

because the plaintiffs were nuwle parties as judgmont-en'ditors. J do ru)t think this position 
at all tenable. The plaintiffs were miule parties as sulmxjuent incurnbraneers ; it matters 
not what their liens were ; they had an opportunity to sc^l them up and litigat(5 the question 
pi that suit. 

m. 


4»« 1 Q. B. D. 699. 

4*6 Pliut 0 . Bodge, 10 Allen, 12«. 
Nolllov 0 . Neilloy, 80 N. Y. 862, 


Bnullcy v. Anilrows, 61 Vt. 

Karr v. Parks, 44 Oal. 46. 

V. UliieiiguB, Co., 46 Win. 


Page 182, line 19, afierhw father, add — 

The plaintiff in such a cast^ may no doubt lx; 
said to Ixi claiming urn lor a <liffc*rent title, but he Ciin hardly be* ^saiil hi be suing in 
different capacities. This was the view taken in Brnjaaiin v. Elnu ra.^^a in which a suit by 
a person was bold to >x^ barred, Ixxmuse in a former suit against, him on a certain title he 
bad not pleaded his other title in defence; ; and Smith, J., in delivering the judgment of the 
New York Supreme Court, sjiid : “ If there is anything in the principle that when a party is 



going 
in question. 


49 Barb. 448. 

Page 186, line ^^for Doo Doc dem Poster 

Page 186. line l,for from read--im' 

Page 186, line 7. /or t«) lx* m/^/— in 

Page 186, lino 10, /’er subsequent read , — sulKeqieuii ly 
footnote 81. /er 768. muf 790. 




Page 189, footnote 6, omit^PhUijNian v. Mtrl of Egmmnt^ 6 Q. B. 687. 

Page 191, line 29, for The decision in Nugenderchunder Ghoto v. Kaminee 
is not read — 

In Hari Nath v. Mothurmohunfa the defence was that a suit, brought by the 
plalntifTs mother, in her lifetime, against the same defendant, for her share, hod been 
dismissed by a final judgment on the ground of her claim hiving been barreii by limi- 
tation ; and their Lordships of the Privy Council held that the decree dismissing the 
daughter’s claim ns barred was binding on her son ; and Sir R. Couch, after referring to their 
Lordships’ decisions in Katama Natchiar v. Rnja of Shi mg uwja Case and in Annirtolall v. 
I^onecUant'^ii said : “The estate to which S. as the survivor of the daughters succeeded was 
similar to the estate of a widow, and the principle of these dixjisions applies equally to it.” 
In ChuUkun Lfil Roy '7, L dit. Mohan Roy^^c e, Division Bench of Calcutta High Court 
held that the dismissal of a claim by a widow to her deceaswl husband, on the ground 
of the validity of the will against which she claimed, would not bar a suit after her death 
by the next reversioner claiming on the same ground against the will. It was contended 
that as the widow fully represented the estate, and as the question of th.^ validity of the 
will was raistd in issue in the previous case, the decree dismissing her claim op ;rated by 
way of res judicata against the suit of the reversioners. The contention was overruled, 
however, on the ground that it proceeded upon th i assumption tint the widow (U.) did 
represent the estate of S. (the deceased testator). Chose, J., in delivering the judgment 
of the Court said : “Under the will and ccxlicil, the person who represented the estate 
was certainly not R. The suit was not one forth' c >iistnietion of th'. will and codicil, 
jind all the parties interested were not pirtics to that suit ; ainl it seems to m ' that it would 
be stretching the doctrine of res Judicata to an ureasonable e.\tent if we were to hold that, 
nothwithstanding the widow of the deceased tlid not represeni the csUito.” Nor is thi‘ 
decision in Nugendcrch under Ghose v. Kaniinvc Dossce^ 

1. L. R., XXI ('ill.. H. I ic l.L. R., XX Cal., 906. 

ih L. R. II 1. A. 113. I 


Page 192. line d9, after reversioner. aM — 

On the })nn(*ipl(^, lOarl, C. in delivering 
llui judgment of the New V’^ork Suprcm<’ Court in Kent v. (thureh of St. Miehael.^^a 
said: “Where an cstati^ is vested in poisons living subject only to the contingency that 
persons may be born who will have an interest thn’ein, the living owntos of tin* 
estate, for all purposes of any litigation in reference thereto and affecting th i jurisdict-ion 
of the Courts to deal with the same, reprasont th 5 whole estate, and stand not- only for them- 
selves, but also for the persons unbnn. This is a nih of c mvenienee, and alm>st of 
necessity. The rights of persons unborn are sufficiently canvl for, if, when the estaU^ 
shall be sold under a regular and valid judgment, its proceeds take its place and 
arc secured in some way for such pei*sous.^’^ ” So also, in Riylenr v. DijarntiUe^'^c the 
vSupremc Court of Virginia said : “ It is well settled that it is not neee.sHary that 
remaindermen after the fii*st, estate of inheritance shoul<l be miule parties, and whore 
real estate is in controvci’sy which is subject to an entail, it is sitlicient to make the first 
tenant in tail imr. in whom an csUitc of inhcritanci^ is vested a party, with those claiming 
prior interests withoat making those parlies who m.ay claim in remainder or reversion after 
such estate of inheritance. And a decree against such tenant- in- tail will bind those in 
reversion or remainder, although, by the failures of all the previous estates, the estates in 
remainder or rcvei’sion might* afterwards become vacat.e<l.” 


’ifl! .32 Am, 8t, lU’p. 

iifr Calvin on Parti<‘.s 4S. Wills v. Slttlo,C V«* 
Ga:ikell v. Gasikel), 6 Sim. C4it 


49 ^. 


No lino V. Clr nm'iuld, 34 Am. Doc. SO.!, 
Ho 13 (Jr lit. 1)2. 


Page 192, footnote 8,/(fO' JfHa read I ft a 

Page 194, Lino H4, after successors. aU^ „ uu • u i t i 

Mr. Robbins in his article on Judgment 

A judgment for or against an Otficer affecting the rights and privileges 
of the office is binding upon his successors. A judgment for or against hi.s right to hold 
the office is binding upon those who claim under him.'®^ .... But a judgment 
against one who draws in question the right to an office or fmnehise is not conclmivc 
against another person drawing such right in question. ’®c 

16a XU Enevc. Law, M. I JSc Sutc c. Cinoinatl Oas Co., 18 Ohio. W2. 

166 King V. Grime-s, Buller’» N. P. 131- I 

Page 196, line 17, after co-tenants,’^ read'^The same has been held in other cases also.* 'a 
Foot-note 20, add at the begintiing-^Sureudor Nath v, Rrtgo Nath^ I, L. R., 
XIll Cal., .^*>2. 
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Page 196, Footnotes, aftir footnote 21 add- 


O • eorr R/t.7 ^ • r t, ^^aWalktr V. Perryman^ 28Ga. 309. Bmu ▼. 

Seiner^ 68 Tex. 567. Oervish v. Bragg, 55 Vt. 329. Bennett v. ffethington, 16. S. & E. 196. 


198, Line after them. Insert’^ln Steele Lxneherger^^a the Pennsylvania Supreme 
Court said : ^ “ A judgment against an administrator is conclusive as to the personal estate, 
but only jwvwMi/cw/e as to the realty. Heirs and devisees have a right to a day in 
Court before their interests can be affected by a judgment against the administrator, and 
they may question and disprove any and every item included in or constituting the judg- 
ment against the administrator, if they can.” Mr. Flint directly says ; “ The administrator 
has an interest directly adverse to the heirs in realty, instead of being privy to them. If 
the administrator brings a suit directly for the heirs and to their benefit they mav be 
estopped by it.*86” ^ 


89 Pa. St. 313. I 7»i XXI Bnryc. Law, 166. 

Page 199. Line 36 to executors, as note, add — 

In the case cited, the United States Supreme 
Court said ; Notwithstanding the privity that there is between executors to a testator, we 
do not think that a judgment obtainctl against one of several executors would be conclusive 
as to the demand agaiust another executor qualificfl in a different State from that in which 
the judgment was rendered.” 


Page 200, Line 5, after jurisdiction.” add^ 

Mr. Robbins in his article on J udgmmt 
says:^*^ “A judgment for or against an executor is conclusive evidence for or against 
another executor under the sam 3 will who has qu ilificl in th3 sam^ State. '^6 .... A 
judgment against cx 3 cutor or alministrator is not binding upon an executor or administra- 
tor who has qualified in another State **<*.” 

4Sa XII. Encyc, Law, 91. 42e TUatohell v. Bomey, 65 Alt. S9. 

4Sb Wolfinger o. Botz, Ot) Iowa, 594. MoLan v. .Uook, 18 How. 16. 

Steele V. Linebergor, 6ft Pa. fit. 308. 'fayloT v, Barron, 36 N, H. St. 

Page 202, Footnote On./ifjr 706. read 636. 

Page 203, Footnote Q2,for 296. read 246. 

Page 204, Footnote 71, for S. 707 read 637. 


Page 200, a(fter Line 16, add — 

Thus in Valentifie v. Mahoney, ♦ it was h eld that in an action 
of ejectment against a tenant, the landlord would be concluded by the judgment as fully as 
if he were a formal party, provided be had put his title in issue, and assumed the defence, 
under notice by the tenant, and with the tenant's permission. Rhodes, J., in delivering the 
judgment of the Court in that case said : “ A possible future controversy between the 
landlord was not the only or the principal purpose in view in securing to the landlord 
the right to defend the action in the tenant's name, but it was that the issue between the 
plaintiff and the landlord's title might be litigated and determined. If judgment when for 
the plaintiff would not bind the landlord, he could not avail himself of its benefits when it 
was for the tenant. It is impossible to conceive that the Courts should concede to a person 
the right to participate in an action without his being bound or benefited by its results.” 
Mr. Wells says ; “ The general rule deducible from the authorities is, that the tenant 
is bound by the landlord’s prior acts and probably by the landlord’s subsequent loss of title 
on grounds pre-existing the lease, while the landlord is bound by proceedings against his 
tenant only so far as he has notice thereof and is admitted to defend therein.” Similarly, 
Mr Robbins in his article on Judgment says^^o : “ A judgment against a lessor is binding 
upon a subsequent lessee,^ but not upon a lessee in possession when the action was 
commenced. The lessor is not concluded as against the successful party by a judgment 
against his lessee,^ V unless the issue involved the title to the land in defence of it.” 


4*a 87 Oal 894. 

4«6 Wells Res. Jnd. 69. 

*4e XII Exteyo Law, 95. 

Bennett v, coaobmon, 48 Barb. 73. 
Batterlee v. Bliss, 30 Cal. 469. 
Georgea v. Hufsobmidt, 44 M.o. 179 . 


41/ Cbantv. Reynolds, 49 f al. 218. 

Bartlett e. B(^n Qas. Light Go., 192 Mmi. 
209. 

Read e. Allen, 68 Tox. 890. 

Ryerss e. Ripley, 26 Wend. 482. 

Kent 0 . lAkriey, 46 Wls. 867. 


Page 206, Line 32, other cases, read— other cases.’ 


Page 206, Footnotes add^ 

79a Miller v. White, 60 N. Y. 137. MeroharUt Bemh v. 
Chamdler, 19 Wis. 434. Lamar Int, Co, v. Onlick, 102 111. 41* WiUon v. Pittibwrgh 
Coal Co,, 43 Pa. St. 424. 


u 




Page 205. Footnote 81, at tha heif ginning add--- 

till V. DvMey^ 39 Am. Dec. 750. 

Page 205, Footnote 82, at Die end add—^ 

J/udmi V. Carman^ 41 Me. 84. Matniltonw. 
Glenn^ 85 Va. 901. Lynion v. Farh, r>;i Iowa, 498. MorrU Co, v. IHnehman^ 81 Kan. 729. 

Page 20r», Lino 2. after Court'*.'*'^ add-^ 

Even the New York Supreme Court appenra to have 

taken the same view in later cases. 

J»4a StephouK p. Pox, 8.1 N. Y. 312. 

Page 205. Footnote 8.8. /'or 9 Sup. Ot. R. 7.89. 

!.81 IT. S. m Olrnn v. 

1 185 XT. 8. .588. 


F’age 205. Footnote 84./(»?* Kl. read Kl. N. S. 

f*age 200. Footnote 88, after Mor. read — Oorp. 

Fage 2(t7. Line 22. at the end of Seotioji add — 

So also, as pointctl out by Mr. Wells, “ A 
(rorporation has no such privity with the pemons cornicing it that a suit by the latter in 
their individual names, though styling themselves trustees of the corporation, will debar 
a suit on the same cause of action^^s, for example, title to lands — brought subsoqucntly 
by the corporation.’’ 

Wells Has. Jud. 162. 

Page 210, marginal note^ for jointly interested rcarf— having similar interest. 

Page 210, Footnote 5. at the end add— Kerr v. Blodgett^ 48 N. Y, (»5. 

Page 211, top he/i(ling/«r jointly intercstwl having similar interest. 

Page 211. Line 6. after the rest, add — 

In ConmiMumer* of 8eu)erH v. Gellailyy^a 
Sir George Jcsscl, M. R., citing Mayor of York v. Pilkington^'^b said ; “He understood the 
rule of the Court of Chancery, ever since Lord Hardwicke’s time, to have been this, that 
where one multitude of persons were interested in a right, and another multitude of per- 
sons interested in contesting that right, and that right was a general right — ard it was 
utterly impossible to try the question of the existence of the right Ijctwoen the two 
multitudes on account of their number— some individuals out of the one multitude might be 
selected to represent one set of claimants, and another set of persons to represent the 
parties resisting the claim, and the right might be finally decided as between all parties in 
a suit so constituted. No doubt the Plaintiffs must have the right of selecting tbe Defend- 
ants unless the persons interested in resisting the claim chose to file a bill to establish their 
rights, in which case the two suits woukl go on together as cross-suits.” 

8a 3 Oh. D. 610. I 86 t Atk. 381. 

Page 211 Footnote 10, for VII. A,, rmd— VI. I. A. 

Page 217, Line 1, after Kesavan ad d— 

Referring to the FaU Bench decision and to 
the decision in Sridevi v. Kelv> Eradiy Sir Arthur Collins, C. J., and Sheppard, J., held in 
Chalapreth Komappan v. ZTkkarany that Sec. 30 did not apply, and said “ It has been 
more than once decided that although the members of a tarwad or family may in an 
irregular fashion be represented by a Kamawan of the tarwad, the decree does not raise an 
absolute estoppel against members not actually brought on the record.” 

Page 218, Footnote .85, for 85, read 35. 

Page 283, footnote 49, /w S read U. 8. 

Page 227, Footnote 76, omit— Heard v. Lodgey 32 Am. Dec. 197. Irwm v. Baekuty 85 
Am. Dec. 126. 

Page 229, line 2, after litigation.” read— li is a general rule, that if the purchaser or any 
subsequent vendee, is sued in replevin or trover, or in any other action involving the ques- 
tion of title, if he gives notice to his vendor of the pendency of the action and its nature, 
the judgment is conclusive evidence against such vendor.” 




Pago after 231, Line 13. 

r L TT Spencer ▼. i)aeir^ A,® ^ Wilson, J., in delivering the 

judgment of the Vermont Supreme Court said : “ Whore the defendant in the seooTi*^ 
action had notice of the former suit and an opportunity to make defence, or where the 
defendant in the second action voluntarily appeared and assisted in the former pro- 
ceedings or in case of a payment made by a co-contractor, who is a party of record in the 
second, but was not in the first action, or a release to him of the whole cause of action, 
or accord and satisfaction, where either of such matters is presented in the fora 
by the party therein, and urged for himself and through his agency for and on 
another party not on the record, but having a direct interest arising from 
or by opcmtioii of law to prosecute or defend the suit, and the same ... w. 

tlcfended with his express or implied countenance, such judgment is conclusive evidence in 
the second suit of the matters so adjudicattnl in the former jiction.*’ 


4» Vt. 98,104.. 

Page 231, </ /h r Line 33, (aid — 

*• In suits lor contribution also, t he question turns upon 
notice, becfiuse if the }»art y asking (lontribution haul proper notice of the former suit and an 
(jpportunity to join in a ilefence. the judgment in llial suit will be rcxjudivafa,^^n' 

a Fletcher e. .Luiksoii, 50 Am. Detr. 98. f Preslur c. Stailhvorth, .17 Alu. 402. 

Kramph v. Uubz, 62 Pa. St. 029. I 

Page 232, Line 2, after money, 

And thail remark wavs (pioitHl with aipjiroval in 
Gihmm v. Loir,^*n with the observation that. it has been atlopteil by able legal writ-ers as 
a cardinal principle, settling that doctrine upon this matter, and haw also received the 
sanction of decisions of Courts of the highest respectaibility.” It. was also citwl with 
aim)roval by Parke, B., mS/nitk v. in which Lord * Ten t, en len, C.J., further said : 

** The only effect of want of notice in sucli a e^we as this, is to let in the party who is called 
upon for an indemnity to show thail the jilnintiff has no claim in respect of the alleged loss, 
or not to lli(‘ amount allcgeil ; that he in.'ido an improvident bargain, aind that the* 
defendant might haive obtained betlea* terms if tlu; opportunity hud been given him.” 

9ia aFlor. 016. | »»& 3 & AU. 407. 

Page 232, Line 10. a/tfr to defend add — 


Huger, C. J.. saiid : •• The liability of the author of tin* aief which ocHwwion^ the 
injury, does not depend upon the fact of his receiving notitx* of the action brought by 
the injured party against the municipality . . . the only object of notice in such a 
case is to enable the corporation to avail itself of its right to impose the bunlen of defence 
upon the party ultimately liable, and to estop the author of the injury by the judgment 
recovered, from again contesting the facts upon which judgment depends. The omission to 
give notice in such cases does not go to the right of action, but simply changes tlie burden 
of piTiof, and imposes upon the party against whom the judgment was recovered, the 
iieci'ssity of again litigating and twtablishing all of the Jictionable facts. But if the 
party who is ultimately responsible has in it ice of the poiideiiey of an action agiiinst his 
indemnitee, an<i is given an opportunity to defend, and neglects it, he is still bound by the 
result of the action and estopped from controverting in an action subsequently bmughl • 

against him by such iudemuilce, the facts which were litigated in the original action.” 

90 Y. 660. 


Page 233, LiiieO, d^/ye/’estopptxl, /vwZ — that notice need not Ikj direct or actual, and that 
circumstances amounting to notice or actual knowledge that the suit is pending may be 
Hufficient U) charge; the indemnifying party. 

Page 233. At end of the note add — 

Mr. Flint, says «« ; — “ The notice may be cither express 
or implic<l, direct or indirect, actual or inferential, and if it can in any way be brought 
home to them they (the sureties) arc regarrkd iw charged with notice,” but he himscU adds 
further that the notice must lie certain, explicit, and une(|ui vocal, 
ds XXI Kucyc. Idiw, 109. | H XXI Kiicyn. Law, 172. 

Page 235, FcKitnotc Hi, ootil — Pritchard v. JJichcock. G Man. A: (1. 154. 

Footnote \^ for Niv. read Nav. 

Page 230, line 30, after any other, add^ 

Mr. Hobbins in his article on Judgment enunciates 
the entire rule as follows a : — A judgment for or against a bailor is conclusive upon 
the bailee.*'*^ A recovery ami satisfaction by either bailor or bailee is a bar to a 
gubacquent action by the othci* ; but a recovery and sjitisfaction by the bailee has been 
held not to bar an antecedent action by the bailor.®*'^ Judgment against a bailee is not a 
bai' to an action by the bailor iigainst the successful party. But judgment against a 
bailee in an action defended by the bailor is binding uf)on the latter,®*^’ 

84a XII Encyo. Law. 93. 1 84e Hteamboat Faimor «. Mo Craw, 31 Ala. 019 

246 Gwett V, Clarke. IS N. Y. 343. 1 84// Tarleton v. Johnaon, Si Ala. 300. 

Burtou 0 . Wilklitoou, ISVt. ISiJ. l 
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Pago 286, Iwtiiotc 2r>. for Young AV fHnir 17 Ch. IX 668. rcuH-^ikitid^ v, 
2 Oomst. 274. 

Pago 288/a foolnoto 10. for 0 rmd 462. 

// 46. 

Pago 288. Lino 2. for )i;is.sing rrad pronuunoini: 


Pago 2.'>^. K(K)inoto ^1, for Siulauaiul rnn! iSsidanaiv 


Pago 256. Foot nolo 51. yW;* il road 111. 


Pago 261, Top lloMtliiig_/fo* somo rrad^ — Htinu* 


Pago. 26.1. line 26, add, ax a uotr (o K.Kolcr — 

LonI Jlomilly, M. II.. in I his onso said : “ If the 

tlooifiion (of tho (Uni)) luis l)o.on arrivotl al hoioi fidt\ williont any oaprioo or im- 
proper motive. I lion il is a judictial o)>ini(*n fr«»in \vlii(4i tliere is no apjteal. None but 
the mcmlx‘i*s of the club can know the little details which are essential to the wxiial 
well-being of such a society of gentlemen, and it must Ih^ a very strong case that would 
induce this court to interfere.” The same was held by tho court of appeal in Dawkiim v 
Antrohux^^^^a \\\ which liord Justice llrett said: — ‘* The only question which a court can 
properly consider is wlndbcr the membei*s of the club, have acted ultra rlros or not 
and it seems to me the only (piest ions which a Court cad properly entertain for that 
purpose are, whether anything has been done which is contmry to natuml justice 
although it is within the rules of a clul) — in other wools, whether the rules of the 
elub are conti*ary to natural justice; secondly, whether a pei*Mon who has not 
condoned the departure from them has been acted against contrary to the rules of the 
club; and thirdly, whether the decision of the club has liccii come to ho7iA fide or 
not. The Court lias no right to consider whether what was done, was right or not, 
or, even as a substantive question, whether what was decided was reasonable or not.” In 
Gompert: v. Goldhigha Mnclnis High Court set aside as WTongful the expulsion 
of a member of the Ikdlary Club from It, but on the ground that the charge on which he 
was cxpcUcMl had not been brought to his notice. The Privy Council has taken a similar 
view in regani to religious asso<;iations also. Thus in Loag v. Jtixhop of Cape ToumA^c their 
Lordships said Th(! Church of England, in places wlmrc then* is no church established 
bylaw, is ill the same situation with any other religious InHly—in no liettcr, but in no 
worse position ; and the members may julopt, as the memlH*rs of any other Communion 
may adopt, rules for euforcing discipline within their Ixxly which will l>e binding on those 
who, expressly or I »y implication, have assented to tliem. It may be fuither laid down 
that where any religious or other Lawful aasoeiation has not only agrewi on the terms 
of its union, but has also const i luted a tribunal to determine whether the rules of the 
association have been violated by any of its meml)ci-H or not. and what sliall be the conse- 



prcecrioed, ano, ii iioi, nas proceeocti m h maimer eoiwtmam. wirn me principles 
justice.” This was adopted by their Loixlships in Bnnjon v. Cure of Montreal^^^d in which 
it was held that burial to a Roman Catholic in a certain cemetery reserved for membere of 
that faith was improperly refused un<ler the onlem of the Bishop. Mr. Justice Bcrthelot 
in the Court of Review in Lower Canada said : ‘ Ijc bapthne^ le viariagc et la i6piu~ 
ture gont dc matiere viixte, et lex ecclexiagtiqucH m penrvtU. xe nfuger de leg ndtninistrer d 
eeux de leur paroixxieun qui y ont droit^ eowme rUgidantg dang V enclave de ga pa/roigH^ 
d moing eependant qu'il n'y ait dexpeitieg ecclegiastiqueg pnmoiwieg emUre euxpar VMque 
ou autre autorite ecclegiagtique compdtente' Their Loixlships expressing concurrence with 
that, added : “ If this passage is to f>e Uken to imply that it is competent to the bishop to 
deprive a Roman Catholic subject of his rights by pronouncing against him <?.?• mero motu 
ecclesiastical penalties, their Lordships arc of opinion that the proposition is too wide. 
They conceive that, if the act be qucstioneil in a Court of Justice, that Court lias a right 
to inquire, and is bound to inquire, whether that act was in accordance witli the law and 
rules of discipline of the Roman Catholic Church which obtain in Lower Canada, and 
whether the sentence, if any, by which it is sought to be justificfl was regularly 
pronounced by an authority competent to pronounce it.” 


17 Ob. D. 680. 
I. L.R., IX 


••c 1 Mo, P. C. (N. S) Ce^. 461. 
••rfL. E.6P. C. 157, 
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Page 264, at the end of page add^-^ 

The same view has been taken recently in Kami Bavin 
V. by Starling, J., who said :— *• I think this (jase is on all fours with that of 

Sudharam v. Sudharam. where the plaintiff hml invittnl the defendants to a dinner party, 
which invitation they hatl accepted, but did not come. At (he end of his judgment, Bi^ey, 
J., after citing Jay Chnmh'v v. Uamrhurn sjiuli: 'No docne can be executed declaring 
a person’s right to the membei*ship of a society, as th(' efft‘ct of such a decree would bo to 
require that other persons do accept the plaintiffs invitation and (lo )>artake of his food 
though against their will, and that (hey in their turn must give him similar invitations and 
dine with him whether they like to do so or not.* This ease was cited and followed in 
Jiaghvnath v,Janar(lhnn,9"d wherein the case of S/ittnktir v./A//i///rt®flc.wa 8 al 80 cited.Ithink 
these cases and the majority of the oklor cases, collected and reported in 8 Beng. L. R. 
(A. J.,) 01 show that tlie presLMit suit is not maintainable, as the dcerce to be of any effect 
would have to declare that all members of the Khmu'a caste whom the plaintiff chose to 
call to his house on the occasion of a death in his family, must go, whether they were 
willing or not; and that the defendants were never to state any rt^^on to any of their 
fellow-members why they should not accept the plaintiff’s invitations, and I fail to see how 
such a decree could l>c cnforcwl. If the defendants are in fault at all it is t^cause they 
have broken some social rule of the caste, and in such a (’jise it is to the caste the plaintiff 
must go for redress. Thci'e is no question of property involved, nor can 1 see tW the 
defendants have by their alleged acts slandered the plaintiff so as to give him a right to 
sue for damages.” 

••a I. L. R.. XVIII Bom., 115. 9td 1. L.R.. XV Bom., 500. 

III B. L. B. A J. »1. 99^ 1. L. R., II Bom., 470. 

VI W, R., 325 C. R. 

Page 278, Line 1 , rf/ttr country, add — 

The decision in Peary Mohun v. All Qheikh,*^^ is really 
not against this view, as it proeoedtHl on the ground that Sc.e. 158, Bengal Tenancy Act 
(VIII of 188.5) applies only in ease of an ndmitteti tenancy, IMgot and Rampini, JJ., 
observing that — ‘* It may, no doubt, be said that when the section gives the Covrt power to 
(Ictenninc the name and dtjscription of the leminl. (if Jiny), it gives it authority to decide 
such a dispute : for, if thL*re be such a dispute, the name and dosc'ription of the tenant 
cannot be decided without enquiring into and deciding the dispute. But we are of 
opinion that such an issue can only be decided collaterally, and that it docs not arise 
between the parties in a procecnling under Hec. 1.58, in such a manner as to make the 
decision upon it ren judicata between tlie parties in a suljscquent regular suit. ... Cl, 
(Ji), . . . was not intended to. and docs not, authorize the Omrt to decide conclusively 
disput-cs as to who is the tenant, or as to who is entitled to the occupation of the land.” 

Page 287, line 39, after Statw. read — 

It is a geneml rule, however, that the juriwliction of the 
Superior Courts cannot be taken away by statute except by express words or necessary 
implication® Besides, judicial power and jurisdiction is not in its natun? exclusive, and 
may be possessed at the same time by different courts; and Mr. Guz in his article on Jurisdic- 
tion Bays®®^ : *' A grant, of juris<lietion to one (Umrt, even if it be of the same character as 
that possessed by another, does not repeal the first grant, but renders the tribunals in which 
it is vested courts of concurrent, not of exclusive jurisdiction '’Oo.” Even if exclusive 
jurisdiction is given to a court, the; grant will not affect the juris<Iietion over the proceed- 
ings pending at tin* time of the gmnt before any Court ; and that Court can continue to 
act in them®®**. 

OOa State e. Moore, 19 Ala. 614. I 00c Hays Admx. t>. Mo Nealy, 10 Pla. 409. 

Oonimonwcalth e. Me Cleskoy, 2 Rawlc, 369. Bodwell c. .Jonen, 9 Lea. 188, 

U06 XII Enoyc. Law, 301. I OOf/ AnderHoii c. Heiizoy, 7 W. N. Pa. 39. 

Page 289, Line 29, after |)etition. read — 

The Hupreme Court had held in Tarhox v. Kennon%*^a 

that if the plaintiff should have erroneously stated his eaw* in orrler to give the court 
jurisdiction, the ease should be (lismisseil. 

00a 3 Tox. 7. 


Page 289. Line .3H, after jurisdiction.” add — 

In Martin v. Goode , the claim was against 

two different items, and Clark, J., in delivering the judgment of the North Carolina 
Supreme Court said “ It is the sum demanded in good faith which is the test of juris- 
diction. Though there may be several causes of action, each of which is for less than two 
hundred dollars, the superior court haa jurisdiction whenever the causes of action are such 
aa can he joined in the same action.® Should the sum demanded be reduced under two 
hundred dollars by failure of proof, or by sustaining a.demurrcr to any pwt thereof, or to 
some of the causes of action, the jurisdiction would not thereby be ou8tc<l®f’« : ex^pt when 
the sum demanded is so palpably in bad faith aa to amount to a fraud on the jurisdiotiont 

or where there is a misjoinder of pwrties^®^/’ « i u n ai v r a* 

^ stil Mitchell 0 . Mitchell, 96 N, 0. 14. 


696 State v. Roberte, 108 N. C. 174. 
Uwy V. Suit, 91 N. 0. 406. 
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Pago 290. after line 15. read^ 

While jurisdiotion is determiuoil by the amount mentioned 
in the flw/ «?/.»/- clause of the plaiiu, yoi if during the progi’css of the suit an amend- 
ment is made iu the amount clainu‘< I . iiu‘ amendment will determine the value of the 
suit for the purposes of juristlieticm." V/ 

Merrill r. 67 Me. 162. 

Tnylor r. Jones, 42 N. H. 

Page 291. Line 4. before, siiid tend — 

In delivering his judgment in /Ctmrt, Latham and. Co, v. 
Mnluimmad tSiddiQ,T^a(^wUh the coiieurrcnee of Westropp. J.,). 

TV B. n. r. B., i3r.. 


I Hart r. Wait, 8 Allen, 632. 


Page 291. Line 5. /or Berwick rend Beswiek 

Page 292. T<ine 1. for settUnl read — now settled 

Pag(‘ 292. Line 10, after jtirisdiction.” add — 

Li Willard v. ColIamer^^^» and Wattt v. 
//ardifaf,^'^^^ it was htdd that in .actions on lxK>k accounts, jurisdiction woukl bo deter- 
minwl by the amount on the debit side from <late of last settlement until the inititution 
(*f the suit, except that plaintiff might de<lnet credit and sue for l)n lance. 

8H// 31 Vt. 591. I H^h f>Tr\. :WI. 

Pjige 292. Liiv 3S. for TIun speaking read- — 

Th( M*«‘ ;)lsf» .M judgment in of the claim 

does not, st,ffe(M iuris<li(!tioii.6-’\t Speaking 
K.V/ H(Mntneii\v<iy Hiek<v, -1 Pi(;k 497* 

Page 292. P(»olnot(' af the end a dd-^ William-^ v. iVoble JfrofherXt !9I fla. 599. 


f*age 293. Line 17. for Ashnelot Ashuelot 


Page 293. Line 27. for FTarrington fLarriiigton.’t" 

Page 296. Liin* l./cr .set off read M'.t-nff : though exactly the contrary has somclimos 
been held in the LTnital States.*®'' 

Itrirr, S7 lint, .801 . I >'oic'> r. Pcfk. 9tt 


Page 296. Line 12. tit the en«l of section add — 

In A bney v. WhiUed.'^ 7 a i he demand was in excess of 
the court's juris<lietion, .nid the <lefendant admitted .a part of it. leaving a contesterj 
balance, ami the T.fOuisi:iiia Supremt; (Jonrt held that that would not determine the 
jurisdietion, 

ilff. 2H I.H. \ nil. 818. 


Page 29t>. marginal note, for effect 


read — aff(*ct 


Page 302. Lino 22. after d<*<*rccs. ' addr- 

In a suit for preemption of certain land, the amount 
of money for which ilic sale has been made will detctnninc the jurisdiction, and the 
value of the suit will not be deemed incrcascHi because the defendant has established 
an equitable claim to compensation for the building he has erected on the land before the 
plaintiff e^n take posswwion of the land and building. 

.54« ^ayat t>. Rant Ram. I894|T’. R. No. 20, 

Page 808. Top Heading. for in read — on 


Page 309, Line 38. for litigation, read^ 

lit igation. ns distinet from 


the price last paid for it.®*« 


The actual value. 

82a Oakey a. TTicken. 12 La. Ann# 11. 
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Page 311, Line 11, afte^ aacertainable." 

In a suit for an account and money found due 
thereon, the approximate amount that the plaintiff may choose to mention in the plaint 
as the valuation of the claim for the purposes of the court-fee shall also determine the 
valuation for jurisdiction. This hae been held directly in W^agmniral v. Mehta a 

in which the plaintiff valued the relief sought at Rs. 130, stating at the same time that 
he would pay Court-fee on any larger amount that might be decreed. This decision was 
with reference to Sec, 8 of the Suits Valuation Act, but the same had been held before in 
V. *^6 in which case also the plaintiff prayed that an account 

should be taken of all the business done by the defendants and that whatever was found 
due should be awaided to them with intei-est ; and the relief sought had first been valued 
at Rs, 130, and afterwaixis niised t-o Us, olO, to avoid the suit being treated as one cognisr.- 
ablc by a Ooui’t of Small Causes. Binlwood, J,, in delivering the judgment of the Coui’i said:— 

The approximate amount statai in the plaint must be taken to l)c the amount or value of 
the subject-matter of the suit for pur|K>8i« of jui’isdiction.” So also, the wimc rule was 
held to apply in Qulahsimjji v. LakehmHtutlHjijiete in which the plaintiff hud sued for a 
declaration of his title to a shai'c in certain estates, and for an injunction to restrain 
defendant fiom cutting certain timber from certain portions of the estates, and in default 
of an injunction for an onier to defendant to keep a coiTcct account of the Limber removed; 
and the plaintiff having valued the suit at Rs. 2.30, that amount was held to determine the 
question of jurisdiction for the fiuiiwscs of appeal. 

87a 1. L. R., XVIII Bom., U). i S7c I. I.. R., XVIll Uom., KHi. 

876 I. L. R., XTI Bom,. 675. 1 

1 

Page H14, footnote 99, /or fi24. 

Page 315, line 10. for This decision read — 

The decision of the Allahabad High Oimri referred 

to above 


Page 316, footnote 5, /or X All. road — XIII All. 


Page JUfi, lino 3. /or jurisdiction rmd> — juristlieti(»ii.'''' Interest aeeruwl prior to the 
bringing of a suit will however go towanls detormining jurisdiction.*** though the contrary 
has sometimes liccn held 8c. 


s<r Tresro t>. Lewis, ft8 Pu. bt, 4«S. 

Mitcheltroc v. Sparks, 1 Scamp. Itis. 
«6 Butler r. Wagoner, 85 Wis. 54. 

St. Aniond o. Gerry, 3 N. & M. 487, 
Sf Hcdgcoock V. Davis, 84 N. Ohf. 6r>(», 


.husksoii c, Whittirld, 51 Mios. 202, 
Welob c. karstnUN «0 Til. 117. 
Solomon V. RnoHo, 34 Oal, 38. 
Powlcr V. DlMliop, 82 Conn. 1 88. 
Inhat»jtnnt« r. Wrir. n Inci, 324. 


Page 319, footnote 3. For 618. read 249. 

Page 819, Line 17, after defendants add — 

Page 321. Omit footnote 8. 

Page 822. Footnote 2“), for 241, read 244. 

Page 320, Footnote 34, omit — Btwnoa Ay reft Jty. v. Northern Bo, Ay. Uy. 2 Q. IJ. D. 210^ 

Page 334, Footnote 54. /ar 80 read !K). 

Page 335. Line 13. after eomplcte." add — 

In Payet v. AV/r, •'*’</ it was eontendcil tliut ‘•as 
no instiiiices are referml to of a decree for foreclosure of Ian<l iti one of the colonies, 
therefore the court has no jurisdiction to make such a deente.” Hir James Bacon, V. (J., said, 
however, “ that it is a jurisdiction which has been very frefiiujiitly employed in the case of 
appointing receivers of mortgaged estates in the colonies, an<l jik J cannot entertain any 
iloubt that the court has a right as between the English mortgagor and the English 
mortgagee to enforce that personal contnict between them, although one of the conse- 
quences of it may be to vest in the plaintiff the absolute interest in the mortgjiged estate, 
which at present is qualifioil only by the existence of the equity of redemption. I cannot 
hesitate for a moment in saying that the suit which is brought for the purpose of having 
the account taken, of realizing the estate if it should be necessary, and giving to the 
mortgagor the opportunity of redeeming it if he thinks fit to do so, is pro[>ei ly brought in 
this court.” 

64a ISlEq. 118. 

Page 335, Line 17. after Orr-Ewing, * 

In which case the question was in regard to the 

administration of personal property, 
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Page B35, Line 22, for juriadiction.” read — ^juristlictioiu They have done so aa to land, in 
Scotland, in Ireland, in the Colonies, in Foreign Countries.” 

Page 335, Line 32, aw/V— ” 


Page 337, Footnote 67, for Bunce r&ad Bunch 
Page 339, Footnote 81, Davis rmd Davis 
Pago 343. aftrr Lhie 24, add — 

The (iuesti«)n as io vvhovo n oontmct has boon made or a 
broach of it has boon oommi1<o<i is not fiu^o from diffloiilty. which is cx|)crionc(j<l (jhicfly in 
the case of contracts by com^^iondciKs*. in Jhnhihha} v. Diotfo Saldatiha, the plaintiff 
from Karwar sent lls. 300 to K. c.nrryingon business at llombuy to |Niy forgfKxisonierwl by 
plaintiff from K,. and on K. not being able tosup])ly goo<ls. the ])hiintiff telcgmphed iohim 
to pay the money to D.. provided lu' sliippwi tin* gotxls to Karwar. ami the payment having 
been "made before the goods wen* shi})ped, and the g(»ods not liaving been sln’ppwl at all, 
the plaintiff sued Ixnh K. aiul D. for the money, and th(‘ courts at Karwar were helti not to 
have .iuriwliction over the suit, as the agreement on which the suit was based was that of 
ship])ing gooils to Karwar. and 1). entere<l into it witli K. acting on behalf of plaintiff at 
I’.oinbay to be perfornKnl there. 

«T. L.n.,XVTn Bom., 43. 

Page 344. Line 28. for Porch, mtd P>orch. 

Page 344. Line .33. fov Spittall. mtd Spittall. 


Page 344, Line 3(». for concurremee read conftM'tMiei* 

I'age 341, Lines 3tJ ami 37. ./hr tin* Ijiiter view was .Mdopf('d as the eorreei luw. mtd — 

Loifl (V)leridg(‘anm)iineed liml tin* majority td’ lln* .Jmlg(‘s were in favor t»l’ following 
tl)e <lecision of the (ionrl of Common Pl(‘as. that the judg<‘s of the (tourt of Qneen's Pencil, 
though still remaining of the same o})inion ns iMd’ore, h;id for tin* .sake of eonformiiy agrix'd 
to 1 h 3 bound by the opinion of the' majority, ami that eonserpiently in future all the Courts 
Would net upon the decision in dachfion v. S/nflaU, 

P.age 315, Line 33, ./hr Jurisdiction, rrad — Jurisdietion. ” 

Page 3-10, Footnote* 22, m////— Preull, 10 Ch. l>. IH7. 

P.age 349, Footnote* 23. ./hr 11 J. rmd-^l 1. J. 

Page 3.52. Line 24, /hr tlie term resieienee* has omd — 

it has l)(*en juelicially decideid, and 
I think rightly, tlnit the’ words rcsidemee ami business have* 

Page 3.52, Line 25. /hr it vrad th<‘y 

Pa.ge 352. Line 20. for it oeeuiN /*<v/^/— -they oceiir," 

Page 352. Feiolimte 17. at the hr(i 'nni.imi add-^hrioiM v. Urahaio. 20 Q. P. D. 7fi0. 

Page 359, line* 18. /ee/r r/.Z/rr siiuaie,7v_ , „ ,, 

• Tin* e euiireiry was h(*lel in Brtull 

^ in which a p(*i'>ion ein])le>yed as Ji el(*rlv in a Paiik in Leuieh)?! \\as hedd to 
cariw on his busine‘ss there. It was (;euit‘eiide‘(l in that e-ase that the* weirds * carries on busi 
ness"' should be cemtined to persons currying em husinesKiMi their own account as principals 
but the Court of Aiipcal eiverruled the* eontentioTi. bush. b. .b, saying*' ”1 think 
that a man carries on business at the |»lac(* where he is to 1m* tounel during the; huHinefcW 
heiui-s of the day. In the present ease* the cniployrm-ni eif a bankers clerk is the laisine*Ms or 
the debtor’s life ; hecan-ics it on in the city of bemdon.anel ihe* I.ondem Ijankrupicy ( eairf jm 
his natuml femim, themgh he rcsid(*s with his niothei in another distned. Jhe* dee-isieai o1 
theCemTteif Exchequer in BwVh'tj s\ and iii v. Aaf/d r vveae mit 

brought tothc notice of the Appeal Ceairt. ami thcdeeisMUi ed IheAptK^iU/emri was ne>) feilhm- 
ed by the Court eif Queen's Pench in Lrirhy. Graham aiiel the Que*e*n s Pe*ne*h decisiem 
was affirmed on amieal. bord Esher, M. Ib. said : The; term ' carry on businejss is a well- 
known (ciTO in the city of l/)ii(lon. CcHain liahililioK .•i|,|.hiKl u, 
were married women, who carrici on bu«ncHH in the C.iy : and uolxxly, 1 
doubt that the phrase as applicxl tei tliem. meant the carryingMui of businesH By a pcj-son 
whose business it was that was carried on. Nobexly. I shovid think, would imseri that every 


Oh. D.484. 
Ex. 43. 
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business by the person whose business it is. The Act meant to extend the jurisdiction of the 
Mayor’sCourt to persons who carry on some trarie — not to persons who merely obey oiders. 
If that be the true view, the wonls should l>e construed ns though they hiui been ‘ provided 
the defendant shall carry on hi:t or iwr business within the city of Loudon’ ; UTid if that be 
so, wc have two authorities, accepte<l and actetl u|K>n for years — Jicted upon indeed by the 
Court l)elovv in the })r(\sent. case — which have tlecided that, a <*,lcrk whose only husiness 
is to obey ordci*s does not * carry on his business’ within tlie mwining of those 
words, becaust^ it is not his husiness tliat. he cjirries on hut that of his nmster. Tlic man 


who cuts out for his nuistcr gloves in a shop, alDumgh he does in a sense effectuate the 
business of the pKxiucUon ol‘ gl(»ves. is not carrying on his own hiisineas hut ids imislcr’s. 

. Having n^ganl to the object and intent of the HtJitule 

with which wc have to (ical i)i tljc present cjise, which statute applies t.o a locjil jurisdiction 
limited by iKuindaries dctinc<i <ui tlie map, there is nothing lool»ligcus to say that the 
words, ‘carry on husiin'ss within the city of London,’ should hav(^ any other than the 
])rimary and onlinary business scn.se whieli would he ae(M*pto<l in tlie city. I think that, 
those words mean to descril)e a person managing or tioniJin^ling his own, and not somclKMiy 
olsc’s business. He must eilluM’ manage i»r <*.(»nduel n, husiness «)f his own or the business 
wliich is managed or e.onducte,il for him must he liis own. I am of opinion that tin? wonis 
are not meant to apply to a cl<Mk who assists another ikmscui I(> cany on his husiiiesH, and 
is lK)und to ol)ey his employer's orders, and has himself no ('ontrol or direction with iH^Hpcct 
to tlnit husiness.” Similarly, Fry, J.,sjiid : “ I think that the expr(‘ssioti ‘(;arry on husiness’ 
is not tu’dinarily used in thesens(* of a person being busy or doing Imsiness merely. A butler 
employed to look Jifter liis master’s plate and perff)rm fin* otlnu’ diitit's of his (uicupjition 
may be a very busy man, but he e.ould not Ihi sjiid to Ik* eariyiiig on husiiu‘as. A man 
who busies himself alxMil seicMie.e, (he Vidunteer movertieut, or politi(\s, tliough he may 
have a great deal of business to Ira.iisaei in r(!spe,el of I hose* mat t<u*s. dot's not, carry on 
husiness. 1 think that tlie oxpr(?ssioM luts a narrower meaning (luui that of doing business 
or having business to <lo. In my opinion it imports that, the pemon has etmtrol and 
direction with respect to a business, and also that it is ti, hiisi ness carried on for some 
]»ecuni ary gain. If that lie wt, it seems evident that this solicitor’s clerk tloes not carry 
on business in that sense. Tlie case of Aht porfo JirruU, Jfi rr BoimrJ^r no tiouht. does at 
first sight seem in he eonlniry to the const met ion wc arc [intling upon I lie, wonls ‘carry 
on business.’ But tlu' (k)url of Appeal were I him dealing with the Court of Bankruptcy 
which has a general and universal jurisdiclKHi, and thty hsul to l(K)k at the significance 
of the wonls when used in a rul(! provtciing for tlie ilistrihution of business lietwccn the 
London Court of Bankruptcy Jind provincial Courts. I think tin' decision procee<le-<l on 
the ground tluil. having regani (o the object and intention of the rule, the (kuirt thought 
that they ought, to give a secondtuy meaning In the words Instead of lh(;ir primary and 
ordinary'incaning. They state tlie object and intention of the rule, ainl say that the wonls 
used in it are ambiguous and elastic, and they proceed to put a nuianing upon them which 
will carry out. that object and intention. I therefore think Unit their dseision is no real 
authority against the const rue.l ion we are putting upon the words as used in the 12th 
section of the Mayor’s Court (Extension) A<*t, 1857. I think that lho.se wonls ought t.o lie 
eonslrued according to their onlinary and ruitural meaning, which would not ineliulc a 
person cmployt.si as the rcH])on<lent. was httre. No also IiOp(*.s, I^. •),, said i “ I think that 
the expression * provided that the defendant shall carry on hu.siness within the city of London’ 
means ‘ provider! that the defendant shall carry on hiisint'Hs within the eit.y of Ix)n<ion. 

1 also think that those words im])ly some coiitnd and direction with respe(;t to the business 
»LS flistitiguished from mere servic^c, emjdoymcnl, or occupation. A solicitor’s clerk canm)t, 
in my opinion, he said to Ihj carrying on lii« hiisiiicHs by assisting in carrying on thchusiiiesH 
of the solicitor. It is not the clerk’s husiness, hut the solicitor’s w Inch iscjirrijid on. If the 
constniction for which the ai»i)cllant contends were apphwl, every shop-assigtaiit and every 
servant employed in a business in the city wouM Ijo brought within the 12th section.” 


22 Q. n. D. 1. 


Page d73, Line 32, for inffeetual. rmd inefleclual 

Page 375, Footnote 54. (Jopiii v. Adamson, I>. ll. 9 Exch. 346, 


Page 377, Fof^tnote 67, for Poimoyer read Pennoyer 
Page 879, Line 23, omit «u/Hriorf(/itrc^7>^ 
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Page 379, Line 36, before existence read the 
Page 379, onrit Footnote 78 
Page 379, Footnote 79, for 76 read 79 
Page 379, F(X)tnote SO, for 155, read 163. 


Page 384. Line 11. uftrt State.*' add — 

Mr. Hewitt, in his artieli' on Jinlge, wiys ; 

•• Such exeeptiem of ability arising out of interest or relationship is intplicnl in the niiwt com- 
prehensive grant of juristiiction by Statute tn* by Const it iit ion.". 

XII Kiieyc. Liiw, ‘18. 


Page 384. Line 37, Corj)oralion. read — 

Mr. Hewitt, in his article on Juilge, .siiys ; 

•‘The most minute interest is sutlie.tuit to tlisqiialify, unless the objection be rcmovcxl 
by some positive provision of law to that etfecl.‘''/i» A(;(;ohlingly. at t^ommon Law, citiKons 
who were tax- pay ets were iueora))etent to sit ivs judges in cases in which their own town 


.......-.'...ir*. ... |I »*»¥•* KIKW TT ft t 

or munieijmlity was a party in interest, •’’r Hut the int-er(*sl to luive sueli effect, must be 



I. ft 

must, be direct and imnietliate^'/. 

■ • k . t 1 . ft . 


Ill II I' 1111 iftiftii ftWM j t • • ft ft • iiiiiiv 'n\ iiiv \ ft niii/iLiiiii^y in, 

prejudice not bas(Hl on ])ro}>erty in(<M‘(‘st in the . lodge is jiot assignable as a legal euuse of 
distiualification. ‘*//" In Afo/tej< v. Ju/itni, *// bias wasijeM l)y tin* Nt‘vv Hampshire* Sujn’eme 
Court to Ik^ a ground of objection. Hell, C. 3.. a.niong otlu*r instances of gcKxl objections, 
mentioned the fact of the Judge or some near relative* having r('eeiv(*d im|K)rtnnt public 
lienetits orelonations : the(!xist('nc(;of the relation of inaslerand s(*rvant b(4ween the Jialgt; 
and a party ; the. exist cikh* of protection sind subje.ction. as that of guardian and warrl ; and 
further siiid : •• Hut a creditor, hwset* f)r debtor, may b(*Jmlg(*in the caw* of his debtor, 
(*..\cept in Ciises where* the, Jimoiint of the psirty's prop(*rly involved in the suit is so great 
that liis ability to meet his engagements with the Judge may d(*))end upon the hucccsh 
of his suit.” 


It has been lieM in scv(*,ral e, uses t hat. a Judge rna y ‘*it as one of the mendters of u 
higher court, in review ol hts decision in ti lower t ribunal’^. 


*h 


XI I Eucyo. Lrfiw, 40. 

(Jlurk V. Limb, 2 Allen, 30ti. 

TollaiMl t>,(J<nninr’H nl lkjrk'.liii’<’, 13 13. 

l’(K*.k v. B«s<*x Pr(*eliol(lers, 21 N, J. L. <>•’<!, 

City of L<inilnu v, Woo<l, 12 Mist. (iH9, 

Poroninn o, Mariaiinii, 43 Ark, 324, 

CoJiueoticut t?. Tlradisli, 14 23'». 

»/■ Ellis V. Siuitli, 42 Ala. 349. 

Page 384. Footnote Mil. for 62 'I'cn. 62 I’ex. 


IVoplo V. Williams, 24 (*ul. 31. 

CuoiMT V. Brc’wster, I Miim. '.>4. 
Allen V. Ueilly, 5 Nov, 432. 

84 Atn. Dec. 114. 

E'hvanI t’. Ili.s Wifr, 9 Ui. \nn. .121 
I’lcm* u. iJelaniater, 1 N. Y. 17. 
Tiirnhell v, OMIuni, 4 Yeute-, 440. 
iVek p . E'<s<'n l•’lVl*ln)^lel•s, I 0.*S, 


Page* 385. Line 22, affer void.^ odd^ 

Affinity to constitute dis(|Ualilieat ion must, extend to the 

Jud'^e himself, and it will be t(M.» remote, if extending to his relations, as whore the 
brother of the plaintiff was allegol to have married the widow of a brother of tlu* Judge.'^^/. 
The affinity must also be a sulwisting one at the lime of the triaH/->. 

"iff Carmnn p. Newell, 1 Den,**-'* Matti'i' ol Dinlj^i* Mly. Cii., 77 N. V. 101. 

1.80. ,4o(.»i. 414. 

jpoot p. Morgan, 1 Hill, 054. 

386, last line, /or In PJiiglaiid, however, 

° Hewitt in his article on Judge 

savs **In some of thc stock-holilers’ casus, it has been lieJd lliat diwiualificaiioii through 
kilishil) is where the relative is a parly ; and that as a stock-holdei* cannot he saiil to be a 
nartv to the suit of the corix>ration, in whose affairs his interest is somewhat remote, the 
Judge is competent, notwithstanding relalionship to a stixik -holder. Home have taken 
k different view. But in suits going to the life of the corporation, Ihc stock-holder is 
nrobablv a party within the rule under consideration;’ flclationship to a parly interested 
rustcc is held not to disi)ualify.*»^» Uelationship in equal degree to lioth parties, is ais(j 
u ^liurmtilification.* V In England and in some of the States. 

XllXcyc S^7. I Tr^tccH of Internal Kami p. Bailey, 10 Pia. 

Fowler p. ByerB., 16 Ark. 196. . 
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Page 387^ line 10,/<)r Court. w«ii— Conrt, 

1 4 . 1 , 4 . u *^ 1 , Cariienter, J., in delivering the judgment of the Court, 

admitting common law of that State, a Judge related to either party 

within the fourth degree was not qualified to sit in the cause said that “ the iudinnent 
was voidable only, and not void.” ^ 


iBfi Bean v.<)nimb.v, 6 N* H. 04. 
Gear V, Smith, 9 N. H, 01. 


Sanborn t>. Fellow«, 2* N. H. 408. 
Mows r. .Tuilnn. 64 Am. Deo. 114. 


Page 388. line 14, u/ffr judgment, add^ 

, .. , , , . . Consultation of attorney, to procure his advice 

in a matter afterwanls developing into a law suit, disqualifies him.**^. Qratuitous 
services arc also a ^disqualification,^'*'?/ and even where the gratuitous services wei’o by a 
partner, and the judge had, when nttonicy. no knowlfsige of his partner's action In the 
matter, the judge was hold to be (I isqualifieii •■'V. Mr. Flewitt in his article on Judge 
says ; “ Disqualifieation of those who have bee.' of counsel in a ease apiiliw only to 

counsel in the very matter iiefore the court. Wliile the meaning of the ‘ojiuse’or 
similar term has been const riKsl with much strielm'ss. it has not been confinwi alisnlutely 
to the very controvei-sy and parties on the. docket. Thus in divorce it was held that if 
the judge haxl been counsel for either ]>arty in foruu'r divorce prociKHiings Ix'twi^tui the 
two, he could not sit A general retainer from one of theimrties is ground for change 

of venue.” Having been of counsel in other suits involving the same title to real estate 
has been hold not to disqualify, 


•*<T Slaveti f». Wheeler, 68 Tex. 23. 
thirtls V. Wileox, 41 N. W. R. Sftl. 

Darlinff v. Pierce, 16 Hnn. 643. 

• East Rome T(nvii Co. e. Cotliran, 81 (xo. 860. 
XII Eno.v«. Law, 50. 


'■ Bryan r, AiiBtin, 10 Iji, Ann. 012. 

MeFiiililin v, Preston. 64 Tex , 408, 

Neweoine t, 44 Am. R*ii, 004, 

. Kern Viille\ Water (Jo, e MeConl, 70 Onl, 040. 
*»A Taylor t>. Willinnis, 20 Tex. 6H3. 


Page 394, line 32, at the end of (he jiara ridd — 

In Namnnhu! (fn v. Kftdir Ammtd^ the 
d(‘(;i8ions in Gorhd v. Dhondhnraw, in YUhtlinnn Padmjarh] v. ViihU’nHja Mudali, 
wore citwl evidently with ap])roval, Imt the decision was basiitl on anotlier ground, 

1* IV M. L. J., 31. 


Page 393, line 28. .at the end of the para udd-^ 

The Calcutta High Court held the con- 
trary, however, in David v. (inxh Chvndfv Ouhad^a in whieli tlie fornu'r suit Ujingfor 
less than Ks. 1(K) did not admit of a second np]»eal : sind it wasiMuitendcHl in thesulwHiuent 
suit which was for more than Ils. 100 and admitted of a second up|»eul, lliut the 
decision in the former suit was not rvxjvdirata. 'J’heHigli Court ovtTruleil the contention 
on the ground that the former suit bail been decideil by a Court of competent jurisiliction, 
observing that “ the jdaintilT ('oiild easily have seen it<< 1 his second appeal upon the point 
which he raises by waiting to sue until the amount souglit to h«* r(!(!ovcr('<l (‘xcetyied 
Ks. 100.” 

10a I. L. R., IX Cal., 18.1. 

Page 397. footnote 21, /a?* Beverly read Beverley 

for Pnndoral read Sandoval 

Page 398, Line 15, /y/yer render it.’ add — 

In Chlcaffo A •/‘i* Go. v, tSuunnerx.^^a 
Howk, J., in delivering the judgment of the Indiana Hupnmie Court, afUT oljserving that 
** it is settled liy our deensions tliat a jiuigment cannot be attaekcsl f)r impeaelu^i in a 
collateral suit or jiroeeeding unl<*Hs it he void."**'*?/ sai<l : “ The doeti*ine of the eases eiteni. 

how’ever, has no ajq/lication wdiatevcar to a case wliere. as here, the judgment is sliown by 
the averments of the complaint or answer to have been void.” In Wfiitrv. Foofr L, 

3/. Snyder, .1., in delivering the jiuigment of the Supreme (Vuirt of Wijst 

Virginia said : “ The judgment liavingl>een rendered up(U) tin- contract of n married woman 
marie during her covertures it is an al/solute nullity, ami any ex(*eufion or suggestion Haerl 
out upon it was invalid and inefferdual for any ])urpr)se. "*•'*// In Fvrgexon v. Jonex^^^r 
Loni, J., in delivering the judgment of the Oregon Supreme (iourt said tliat tlie al/sence of 
the parents’ consent, requirerl to give jurisrlietion “is fatal to the validity of the riecrce. 
Hence such a dtjcrc'c rninnot hind or estop any one. and may Ik* eollalr'ially aHsaih*<i. when- 
ever and w’^herever it may be inleriioscd in any action.” 

23a 8 Am. St. Rep. 01C. Fly o. Board, 1 18 Ind. Ml . 

836 Exeliange Bank v. Ault, 103 Ind, 322. 0 Am. Ht, Rep, 060. 

Baltimore B. R. Oo. r. North, 103 Tiid, 4HC. 88(1 Whitley « Black, 11 Am, Dec. 763. 

Walker c. Hill, 111 Ind. 283. 11 Am. St. Rep. 820. 

Page 398, omit footmte 26 

Page 399, footnote 30, r/////Y— Fowler v. Brooks. 10 Am. St. Rep. 425. 

Page 406. Top Heading aw/Y— AND PERSONAL 
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Oulvur 0 . Woodruff Oo. 5 DiU (U b ) AM; 
vHImero. (Iraud BapiiU, t«) Fod. Rep. 7(I9, 


Page 406, line 17, if/ter brought** r^ad — 

. . Mr. Zu;' in hlB article on Jurisdiction after an obeer* 

vabon to that effect “ Once rested, it is n )t oustoci by subsequent crenta. Urns no 

change in the residence of parties can take away a jurisdiction, that htia one:> attiched.'^^d** 
76« XTI Bnoyc. Law. S06. - ^ r 

706 Raymond v, Buttenvorth, 189 Mims. 471. 

United States «. Oawaon, 16 How 407. 

Page 40H, Line HH, at the end of the para, -Nor does the citiz\)nsibip of the 
representative affect the jurisdiction in such a c.wc 

91a Clarke e. Mattlu wson, 1 2 Pett 104. | Upton t>. New Jersey, 2» N. J. Kti, 37J. 

Page 409, footnote 97, at tha eM add^Sumjt'n \r. Vandt^rhilt, 7,*i N, V. ;i.s4 ; Thornton 
T. Marginal Jty. 123 Mass. 32. 

Pago 410, at the end of line 28, add — 

The rule is of - a general applicuition. In the Unite<l 
States, it has often been liclil that when a O .mt h is m jurisdiction of Mio subject- 
matter in a suit, neither an appearance and e >’is. lU by the parties, nor pleaiiing to the 
merits and going to trial will give jurisdiction Ui it 

4a Fields e. Walker, 28 A’a. 16.4. D xlHon r. HcrojfffH, 47 Mo. 2 ^ 6 . 

Jft(?kR f. Moore. Ark .81. | v\ h»*olook e. Leo, 74 N. Y. 4 • >. 

Bmitli P, Myerrt, 10!) Ind, 1. 

Page 410, footnote 2,/i/r XII Bom. read Xlll B m.. 

Page 412, line 29, after “ personal jurisdiction, ’ re til — 

Mr. Zug in his arti^-h- on .Turit- 
diction broadly says.®’/;, “ .Jurisdiction in p> vh. n •»> nniy be aeiiuircd, ov restond if lost, by 
the consent of the parties. When the Court Ii l^ ju> s<li(;tion of the siibj vt -matter of ail 
action, consent can give jurisdiction of the pe-s 
SlaXIIKncy- Law, (Cfiiucy ®. (inw, 1.8 Tl’, 4 

316 Whyte v, Oibhew, 20 How. 641. H ulth ©.(’urtK 7 Cii'. .• 4. 

Hrimmett p. A-koii, 4S \ rk. 161, i Hunk of Oooririii p. * IiIimh. H Oa. 461. 

McCoruiiok r. i*u. ^k*n. H., 4 ) N, Y. .80.8. 

Page 414, in lien of lines H-7from in New York /.» waivcil. rmd — 

Where i\u ir.h'r/»«5t(>d judge 

tried a case on the merits without any objection from the parties wiio h i i knowUnlgt' 
of the interest , the New Hampshire Huprem * C lurt held that the* obj etion as to his 
interest must bo eonsidored as waived.’’* In N w York and sornt! o' he Slates, even in 
such circumst an ees (he objection is consid'Tisi as not void, ami the jtnigii,eii* to !»•* void. 
In Oakleg v. hi the Court of App'’{ilH said : “It is of greiu mporranco that 
the courts should be free from rrproaeh or f ho su-.paMon of unfaiin- Hs. Th - fj-arty may 
be interested only that his particular suit should h ‘ just ly (hderniin-Ml . bu' t ht> State, the 
community, is concerned not only for that, hut that tije judiciary shall enj-.y an elevated 
rank in the estimation of mankin<l. The party who desirf«l it might b'* p •nuittisl to take 
the hazard of a bijissed decision, if he alone were to suffer for his folly' but (he Stab* 
cannot endure the .scandal and reproach which wf)iild bo viHit-cil u|)on it'^ judieiarv in con- 
sequence.” This view was af)pr()Ved in Estate of Wlsite,’’ 6 aiul in Snr (" .r v Lttfht .^^9 
Mr. Robbins in his article on Judge says “Wln-rti tin! Statute p'oh bns disqualified 
judges from aetiiig, consent of the parties cannot he.-.nffer(sl to remov'* or \v,uv ‘ tin; disqua- 
lification. This is on high grounds of public policy. On the other h md some Statutes 
contain consent elauses permitting parties to waive theobjee.tion. And • vm without such 
provision, if the statute do<x not huve the force of ;i prohibition, the iv mmon jaw rule 
would apply wtiich iiistinguishtjs bet i.Ten acts void in (InniseiveH and i|ms«‘ v Inch are 
voidable.” Jt a])])eai-s to be generally jigreod upciii that ju^i^ diet irn ejiimil be given by 
consent to an individual who is not a judge’**''. Tin* eoiisenl nquired foi vv.uv' r cases is 

usually in such expH'Ssed by appearing and ple.’iding to lh» nieiils. ivcn gun ial npp(> 4 |,|., 
ance without pleading being considered suiUcient. ' ’/ It is gi neralJy rgo ed upon that 
an appeanincc by mistake’**^ or on Indialf f»f minois will not conslidite waiver of 

jurisdiction.’*'^ 

S3« a N. Y. -47. 

316 67 t’ul. ItS). 

8lfl 44 Am, Rap. 604. 

31 rf XII JSueve. Uw, 44 . 

31« Bishop r.‘ Nelson, at Tit. 6M. 

Colib. r. ]'cO]»le, 84 111. 611. 

AadrewH p. n huaton, 23 o‘oiin. 112. 

31/ WhecUnsk r. L«i*'74 N. Y. 4i)6. 

Watson V. ono, ST IP, 41. 

Thornton r, L a . iti, C ' Me. 3^4. 

Page 420, Line 6, afieir 176. read^ 

Asa general rule, a want of juris Tetion may be 

taken advant.igr; of at any time, and a party cannot b ‘ «;sf/)ppe<l from t.d ii g an objection 
ou that ground at any time and in any Court. As observed however,'"/; th "■ * are numl>er- 
IcflB exceptions to the rule. 


^talt r, Britrliutn, 41 Miol', 27 
Moliii r, Dc.liii 2** Mo. 8 : , 

Bhaw r. N 't Bliiti' B.ink, 4 ’ p.wa, 179. 
p!inr;in r. Ripluv, 7 Arl- '’e. 

H»<1' r. u..',},.v, 1.8 (Pi. ”1i. 

:Vff Charter Oak Bunk v, B <1, i . 0 »an. 891. 
.816 HoiiiieJl c. Holt, 80 * ,7?. 

(J irv* r r. (Jarvir, ' 4 lie'. ,)4, 

.‘•urivan tf, B’ackwell, 2r» M ; ^ 

Helms t, < hadhonme, 4 • vv r 


717. 


Riley v. Lowe’!. Il7 Maas. 7G.^ 
WilPman r. * ider, 23Conn 172. 
Coleman’s appeal, 76 Pa. fit. 441, 


D K;tor r. Ilartr.a", 74 ^ e,|. 
Muthfvce. .Melntosli, 4'> W; . 130. 




Page 422, <tfter line 17, add^ 

Sec, 646 B. of the Civil Procedure Code itself provides that ** if it 
appears to a District Court that a court subordinate thereto has, by reason of erroneously 
holding a suit to be cognisable by a Court of Small Causes or not to be so cognizable, 
&iiled to exciHsise a jurisdiction vested in it by law, or exei*ciaod a jurisdiction not so vested, 
the District Court may, and if miui red by a party shall, submit the record to the High 
Court with a statement of its reasons for considering the opinion of the KulnmlinaU* 
Court with respect to the nature of the suit h) ho erroneous ; and on receiving the reconl 
and statement, the High Court may pass such onlcr in the aise as it thinks lit,” In Sureeh 
Chundery,KrUttoRangin}y^^a a Division Bench of Calcutta High Court said: “As we 
read the law, on a case so submitted, the High ('ourt has full power to consider the matter 
of jurisdiction or to deal with the case on the merits, ho as to do substantial justice 
without necessarily putting the part iej< to the ex]»cnsc of a fresh trial. Unleasthis isthe 
intention of the Legislature, the cnaciinent of See, 64tl B. swms to be without any meaning 
or object. Consequently Seer. 646 It. must be reatl with Sec. 16 of the Provincial Small 
Cause Courts Act so as to m’otlify its full etfeet in a case wrongly tried by an oixHnary 
Civil Court; and taken on api)cal to the District (kairl. In this view of the law we are of 
opinion that the parties having iu both the lower (Courts snbmithyl to the jurisdietion 
of the ordinary Courts, it is not eonij)Ctcnt to cither of tlicm on second appeal to))Uuiil tin* 
want of jurisdiction in those Courts so as to render all proceedings tjiken in the suit void.” 
And this was held in :i case in whi<di the High (V)urt I’urtlaa* held a second appeal not to 
lie on the ground of the suit being eogniznhle by a (^nirf (d‘ Small Cansts. 

GOa I. L. B., XXI Cul. 240. 

Page 422, lino 20, /m* Courts read Civil (Courts. 

Page 42B, Line 19. hrforr It sc( 3 nis nun ? — 

“ It. s<'«-ms to n-. that there ran he no sulwtan- 
rial reason for holding, in the one case, that it must, he affirmatively shown that such 
process tis the law declares sufficient was properly e.xeeiited. whiles in the other this will 
1 x 3 prosumcfl if the reeonl does not show to the eonirarv. ... . . 

Page 424, Line 7,. /hr courts rntt? courts. 

Page 424, Line 20, omit eitln r 

Page 420, liine 19, after "consideration” add — 

As I he g(‘,n(‘,ml rule, the (ihid* Justice 
oljscrved :•* All courts from which an apjieal lies are inf(‘rif>r Courts in relation to the 
apiKjllalc court before which their judgment nuiy be ejuTled ; })ui they arc n(>t (hcrefoi\‘ 
interior courts in the techniefil sense of those words. Th(‘y apply to courts of a snc-cial ami 
limitcil jurisdiction, wliich arc erected on such priiuuples that their judgnie.nlH taken alone, 
arc entirely disregtir(UHl,and the proceedings must show their jurisdictiou. The Courts of the 
United States are all of limited juris<lict ion, and their pro(U!cdings are erronerms if th(! 
jurisdiction be not shown tqiori (hem. .Indgments rendered in such cjises may certainly 
be reversed, but this court is not prepared to say (hat (hey are ulwolutc iiiillitic's, which 
may be totally disnigarded.” Thus Urn Court of Common Pleas wjw held in Sloauin v. 
l^orAdfWO Steam to be a court fd general jurisdiction. Mr. Zug in his art.icltton 

Jurisdiction “The weight ofaulhoriiy is to the etfeet that the limitation ot 

territorial jurisdiction, and liability to reverse on appeal, does tK)t make the court one of 
limited jurisdiction, and this seems to l>e the law in England.'^'^e . . In some Hhites 

the distinction is m:i<le betAveen courts of reconl Jintl (tourts not, of record, tht*. former bein«« 
superior the latter inferior.'*^/ And this distinction has, to some extent at Iwwt, the 
MU^rtof the Supreme Court of the United Statos, which in 1844 (\i\ Grignon's UoaeoM, 
said, ‘ These principk«aro scttlctl as to all courts of rwjord, which have an 
original general jurisdict iou ove.r any particular subject, ; they are. not courts of special or 
limitfvl iurifttlicl ion : they are not inferior courtslin the technical sense of the term, Ixxjause 
ai^apperiil from .... It wouki seem from v. 

that the English Courts reject, the theory that all courts of record tire superior courts. 

In Exvarte Ketiniey, McKinstry, J., sai<l : “There is no eA)rtAin test by which bt 
dete^^c in ^1 cai*; to which chlss, superior or inferior, any given court belongs 
It is not remarkable, therefore, that there has been some diversity m the application of 

the r^e as to the ..resumption, to particular courts The <|ueKliou aeems 

to have resolve.! itself into one of public js.liey, au.l whether the luirticular wnrt of the. 

Umited iuriwUction ..uglit to have extende.t to its judgment the sanctity of the presump- 
tions arising from the adjudications of tribunals of general common law jurisdiction. 


85« 10 R. 1. 113. 

XII Bucyc. Law, 200, 

•»« Peacock e. Bell, 1 Baund, #•{. 

•*/ Dcvatiglm v. Devnaghn, 19 Grtitt. 650. 


2 How. 81U. 
10 C n ISO. 
56 ral. 212. 
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Page 427, Line 17, after judgments." i*ead^ 

In Wright ?. Hagen, tlic Supreme Court of Ver- 
mont said : “ We are aware that the decisions in Now York, and probably in some other 
States, haye required the Justice to know the facts limiting liis juriscCction at his peril. Bur 
no such role 1^ ever been applied to the courts of general jurisdiction, either in Westminster 
Hall or in this country j and the jurisdiction of justices of the peace hm* become so impor- 
tant and extensive that we incline to believe sound policy i-equires of ns to extend the same 
role of construction in favour of their jurisdiction which is done in &vour of courts of general 
jurisdiction.” Poland, C. J., in delivering the judgment of the Supreme Court in Farr v. 
Ladd^^h said : “ The conclusive effect of a judgment as evidence rests upon the authority 
of the court, upon its acting within itii jurisdiction, uj)on its p!*C8erving its decisions jn proper 
records, and upon the jKilicy and necessity of determining by law the end of controversy. 
These reasons apply to the judgment of justices of the iKiiici.' as well as to any others. The 
Mgument, that as justices have no clerks <»r seals. an<l cannot aut,henticate rccoids in tht* 
mode prescribed in the Act of Congress, t herefore their judgments are not entitled to full 
faith and credit, seems to rest upon the manner in which tlie court is organized, and its 
inability to comply with a particular form of authenticating its rc(! 0 itl 8 , mther than upon 
the broader and more solid ground of the authority and jurisdiction of the (uairt, and the 
interest of the community that there should l)e an end of litigation.’ 

»®a 24 Vt. 143. | »06 87 Vt. IRS. 


Page 427, after Line HO, read — 

Mr. Zug ill his artieh* on .lurisdiction says: ‘’To 

affirmatively establisli the jurisdiijlion of a Superior (’ourt it is not necessary that the 
facts, evidence or (u'rcumstanccs (umferring it should be set out in the reoonl. And 
should the record disclose nothing, jurisdiction over t he pemon as well as the subject-matter , 
will always be presumed, when the validity of the jiKlginent is questioned collaterally,®* 


XIIEnoyc. Law, 271. 

Britiain c. Kinnaird, 1 Br. k BinHf. { 
Doe d. Bush V. Lindsey, 24 Ga. 245. 


Bokrrrt v. riiapHno, 12 Iowa, 2C4. 
Huntiiiprtun o. Charlotto, 15 Vt. 46, 
I*opc V. lIurriMou, 16 Loa, 82. 


Page 428, after line 2, ruad-^Thc eiitir«‘ quest ion was discussed at length in (Halpln v. 
‘,®'« in which the following principles were laid down ‘* •''4: — 

(fl) “ A Superior court of general jurisdiction, procoiMling within the general hcoih* 
of its powers, is prc8umc<l to have jurisdiction to give the judgments it rentiers until tin* 
contrary appears ; and this presumption embraces jurisdiction not only of the ctiuse or 
subject-matter of the action in which the jutigment is givtm, but of the parties ulst). The 
rule is different, with respect to courts of special and limitwi authority ; their juriwliction 
must affirmatively appear by sufficient evidence (»r propeu* avernienl in the njconi or their 
judgments will be deemed void on their face. 


The presumptions whicli the law implies in support (*f the judgments of suiKirior 
courts of gcncml jurisdiction only arise with respect to jurisdictional facts, cornrerning 
which the record is silent. When the record states 1 he evideneo or makes an averment 
with reference to a jurisdictional fact, if will not lx‘ prcsuuKjd that there was other or 
ttifferent evidence respecting the fact, or that the fact was otlierwise tlnin averred. 


(c) The presumptions indulgcxl in support of the judgments of superior (sourts of geiicnil 
jurisdiction are also liraitcfl to jurisdiction over iHU’sons within their territ,orial limits mid 
'»ver proceedings which are in act!ordancc with the course of the common law. 


Where special jiowers conferred upon a c/mii of general jurisdiction arc bj’ouglii 
into action according to the course of the coinmou law, that is, in the usual form of common 
law and chancery proceedings, by regular ))roc(«s and pc^rsonal w^rvice, where a personal 
judgment or decree is askecl, or by seizure or attachment of the property when* 
judgment is sought, the same presumption of jurisfliction will usually attend tlic 

judgments of the court as in eases falling within its general powers. But where the 
special powers conferred are exercised in a special manner, not acitonling to the coursi* of 
the common law, or where the general powers of the coni i arc exercised over a class 
not within its oixlinary jurisdiction upon the performance of prescribed ooriditioriH, no 
such presumption of jurisdiction will attend the judgment of the court The fairts essential 
to the exercise of the special juris* I ict ion must appear in sue}) cases upon the rec;or*l.‘' 

83« 18 Wall. .300. I X 11 Bucyc. Lu w . 271. 

Page 482, Line 2, for Montau read Montana. 

footnote 86, for Blackmark rend Blae*kinarr. 

Page 484, footnote 16, /m* 30 read Ht». 




Page 486, Line 8, aftcfi* “ collaterally ” add — 

Thus the record of a suit for foreclosure of 
a mortgage need not show that the land on which the mortgage is foreclosed 
the county. **<1 

S5a Brownfield v. Weight, 0 Ind. 30 J. I Markd r. Kvniw, 47 lud. 830. 

Page 438, after line V^^add — 

111 Williams y. Johnson, Clark, J., look 
after observing that a judgment could be impcachc<l collaterally on 
unauthorized appearance of an attorney, said : “It would be strange if thfs were not so, 
since the attorney cannot by acceptance of process bring his recognized client into court— 
a fortiori he cannot b^ a simple entry on thetlocket bring in as a iMvrty one who is in fact 
not a client.” The majority of the court diffen^tl from him, but their decision also was 
based on the gi*ound that tlie rights of innocent, third persons were involved./i 

n Burwell, J., in delivering tlio jwlBment of the majority wf the court said : « Partio« wIk. aro about to 
acquire rights iindev the judgments of courts an* not at all homul to enqulni into the autliorlty of the 
attorneys who nnhi's- to repi-esiint the plalntiffa or ikjtitioners. It is said of such iktsohs that thov oomo 
Into court by their attorney; it is not pcnniitetl tothemtosju- that tliev did notsocorno 
of innocent tlvinl poraoas have intcrveiuHl. . . . llein;^ a slran^jer to the judgment, 
purchaser at tlui uuctlou sale in execution) was required to astsertain was that an olHcor i 
sale and that ho was omiH)\vcred to do bo by a court of comiH'tent jurisdiction. i**!) Under the oii-cumuta 
that surrounded her, slio acquirctl by her hid and the dutnl made pm-Nuaiit tijert'to ii good title against 
heirs of S. W. Williams, named in the cxeciition, and their heirs; tor, having no notice of anv irregnla 
or fraud in the judgment under which slio bought, she had only t») inquire if the court from which the 
execution issued had jurisdiction of the parties and the subject- mnttcr.a’c" JSven the tiissontient judgment, 
however, is not of much value In suppoi-t of tin* general rule; as (IJarki!, J., also admitttMl It jn trm*, whut 
was hold in l^nivenity v. Lanitor*'*d “that when counsel, wiio an' able to n'spond in damages, represent 
partU‘8 to an notion without tlieir authority, the court may uphold tlie title of an inn(K?ont purtjhiistjr at a sale 
under n decrw in the cause, beoiuao then tlie owner of tin* laud is not deprived ul his proiw'rty without 
compensation and furtluT distinguished tliat case on the ground tiiat in it the defendant hod binm norviHl 
with in*occBs, and being theivhy flxttl with notice of all orders and d»‘eret« in theoauae, he was bound b\ 
’it was Ills own negligence that he allowed an attorney to apixiur for him whom he hud not 


,'l7rt 34 Am. 8t. Rep. 5i:i. 

376 Burton e. Hpi^jns, U1 N. < ftUJ. 


S7e Kngitmd (hirner, 00 N,(J, 11)7. 
37d «;{ (J. as. 


Pago 442, IJiK* 27, after (Vmrl.” add — 

Mr. Zug in hiH article on iluriwiicUon Hays ; ^'V/ “ If 
the rccoixl of an inferior court, shows that such jurisdictional facU were ascertained, 
it cannot- bo collaterally imjieaelunl ; but thoasetd’tainim'nt of such jurisdictional fact cannot 
be inferred from the mere exercis(‘ of juris<liclion l>y tlie court., 


69u XT! Encyc. l^aw, 274, Little v. Sinnett, 7 fowa, 324. 

69b Joiner o. Winston, 08 .Ma, 13*.'. liinml of UonunisBionei’s v.MarUle, 40 Ind. 90. 

Kruse t>, WilHon, 70 Jll. a:;:!. | 


*144, hKitnotc 72, tfdd — 

* (rray V. JJanrs. 8 Cal. r»02 ; /taker v. ('hapli7ie, 12 Iowa, 20 1 

Wright v. Donglasa. 10 Tlarh. tl7. • 

Page 445, line lo, d('fcndant.« add — 

In factjStutenicuts on the jt-coid often avoiil the usual 
presumption as to the service of processes or rebut it. Thus in Orag \. Larr'neorc'^ 'a it 
appeared from tlie recoi'd that at- the time of the allegeii pi'mciiul stirvicc* on (ajrtain 
defendants, they lived beyond th(i reach of process from that, Court, and it did not, aj)pe 4 tr 
from the reconl that they had ap])eareil and defendtid, or were actually within the territorial 
limits of the Court’s juristliclion at the time service was m.'ule on them, the presumption 
as to the due service of the jiroeess was hold not to ari.se. lUit, if the rcconl also shows that 
the defendants appcarcti and dofeuded, it will be presurneil that they were servcsl within 
the territorial jurisdiction of the Court, even though that is not averred on the record.^ '7/ 


79a 2 Abb. (U. H.) 842. 

796 BIhscU V. Briggs, 9 Mass. 4<;2, 


Khuinway v. Stillman, 10 Am. Doc. 374. 


Page 451, footnote 97, at end add — 

TOV/ii to same effect. — Posthlewaitc y. (ih'ofdin, 97 Mo. 
420 ; Jhnoard v. Johnson, 09 Tex. O.'i.’). 

Page 451, footnote 8, for 20 Pac. Jl. 842, read 11 Am. St. Uep. 820. 


Page 453, footnote 10 , for 500, read ,"03. 


Page 454, line 21, for if read — 

A judgment rendered by a eourt of eompetent, juri.sclictioii in a 
case brought before it, however erroneously the jurisdiction piay have been exercised, is 
one thing ; and a judgment cntercil by a court of like juriwlietion in a ease not before 
it, is another and a different thing. In the one case, its judgment may be erroneous, in 
the other it is void. If 
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Page 464. Lille *11 , for this, but an pointed out by Mr. Van licet, m 

, - , , , the correct iitss of fcht 

case put forwaitl by way ol illustnition, but. Mr. Vaiilleet says, that 

Page 455, Line H8, affrr view, rmd — 

It has oFteii been hekl that a deerec granting relief uot 
pmyed for is not liable to a collateral attack.* 

3Go McCrillift v. J/arri,wn Co.. G3 Iowa, 5U2. | i'hnne v. (Uiristinmon, -ll t'al. 353. 

Page 401. Line 18, at end of section, add — 

In the United States also, it lias licen held in 
bcveral cases, that the judgment of a court of Common Pleas on appeal from a Justice of 
the Peace for a sum in excess of the Justices' jurisdiclion is not voiri or impeachable 
eollatcmlly.“ b/ In Co. y. it was furtlier held lhat although the 

judgment of a (!ouri not having jurisdiction of the subject-matter was void, yet if on 
appeal from such court to ji court liaving original juris<liction of the subject-matter, the 
parties should (toiisent to ji trial, the judgme.iit of the Appellate ('ourt would lx; binding. 
The gcmcral rule there also is that mere «*onsimt cannot eon IVu* jurisdii^lion on any court 
to take cognizance of an appeal'^b*. And a court having only appellate jurisdiction 
cannot have jurisdiction over any suit, unless there is sonu^ judgment passed in the 
Original Court, and where the parties agreed that the. jury in tlic lower Court should 
render a verdiet for plaintiff, but. that judgment should he e.uUu’cxl only in favor of him 
whom the Appellate Court should decide to Ixi entitUid to it; this would not give 
jurisdiction to the Appellate. Court to give judgntent in the The contmry has been 

held whore the Appellate Court hod original jurisdicl ion over the subject-matter of the 
suit.^^ V Some courts further hold that an agreement not to ap|ical divests the appellate 
court of its jurisdiction," the weight of authority liowcvcr. is clearly against that 
viow"'^ ff. 


64tt Mwix’ t, Martin, 3S (!al. 43H, 

Hinds r. Willis, 13 fi. &, R. 33H. 

646 18 111. 29. 

64c Mathic o. McIntosh, 40 Wis. 12t). 
Little 9 . Fitts, 33 Ala. 343. 

Smith ». Brown, 130 Mass. 416. 
Tippack 0 . Briunt, 68 Mo, 680. 
Flcischman c. Walker, HI III. 3’“ 
Merrill v. Potty, 16 Wall. m. 

Page 461, line 5U1. after McVeigh, 


4>4c Ames v. liolaml, 1 Minn. 966. 

(Unn V. Rogers, 4 Uill. 131. 

Dicks V. Liuttdi, 10 luwa, 3S0. 

6lo Danfurth v. Tbou)i)suu, M Iowa, 343. 

(>4/ Towuseuti I*. Mastorson S, 1). Co,, 16 N. Y . 

I Watson V. Wetter, t>l Pa. St. 886. 

Hustettcr's appeal, 62 Pa. St. 133. 

Fabs 0 . Darling, 82 111. 142. 

Muldrow r. Norris, 2 Ual, 74. 

jidmit ted the correct ness us ji general proposition, of 
the doctrine that, when ii court has once jutquired jurisdiction, it has a right tn 
decide every question whicli anses in tlie (muse, and its judgment, however erroneous, 
emnnoi be collaterally Jissailcd," Imt obHcTve»l that. “ like all general proiwsitions, (it) is 
subject to mjiny (lualificat ions in its applictition . . . The dnetrinc is only correct 

when the Court pro<3ecds, after Jicquiriug jurisdiclioji of tluj cause., jiet'tonling to the 

established modes governing the class to whmh the cas(^ Ixdongs, and dcx!s not transcend 

in the extent or character of its judgment the law which is applicjible lo it." He further 
Page 465, footnote 83, for 44 rmd 444. 

Page 467, Top Heading for Service on peocehb mwi— P boce«h or iTiii Service. 

PageJ73. line3,/«cMr. HawcHBuys, 'wrf— . 

^ The same view is Dikcii by the Courts in the 

United States It has often been licld that where a couii. has jurisdiction of the subject- 

matter and certain conditions are made essential to its exercise, they may be waived by 

“ sent, consent may be inferred from a failure to objeci»V^. 

. 17 «atohard«m ..White, 10 Ark. a«. I (JlcvoUud .. Wcl»h, 4 Mas,. 401. 

Pleld V. Dortch , 84 Ga. 399. I 

Page 473, lino 7, for consent. It. may consent,®^/; It may also 

876 Tfeylor o. Atlantic R. Co., 66 Mo. 897. I 9. Doc. 19 Ala. 341. 

Page 473, footnote 38, /(w* Haw. Jur. 17 read^J/iUM v. MUm, 13 Wis. 62 .j. 

Paste 474, Line 8, after the case, read^ nyr i 4 - n 

In Harvey v. Tyler ^ ♦*« Mr. Justice I 

deUyerine the judgment of the United States Suprme Court said : “ menevor it appea» 
iw o rniirt nossLtine iudioial iwwcrs has rightfully obtained jurisdiction of a canae, 

revWOT error, or set aside by some direct piweeding for that puriiosc. 

tin. i Wall. UXh. 




Pft^e 474, line 12, hvforr tlie Nt‘\v veut } — Eastman .T„ in delivering the judgmont of 


Page 475. line fid^for read was 

Page 476, footnote 58,/(f^/* 19 A. M. read 19 Am. 


Page 476. footnote 59. ./<»/• Pursly read Puraley. 

Page 478. Line 17, after law. add — 

. It has cv(*n been held that where a law authorizes or 

contemplates the doing of an act by a Court, the Court must do it in term time, unless the 
power to do if in vacation is expressly (inferred by law.o V/ or unless a trial is in progress 
at the time of the usual end of the term, in which case the term is deemed to extend to the 
close of the trial.® ‘ 

64a Newmaii t». Hamiiioiul, 46 ln«i. 11". \ St. dm-rol r. roninionwcjvltlj, 84 Pa. St. 107. 

21 La. Aim. 733. I Johmoa c. Paeiflu (\iinent Oo,. fiO Oal. 648. 

646 Walker r. State, 103 ]n«l. 5t)2. | 

Pago 478, footnote 64, at the end add-^Garliek v. Dunn. 42 Ala. 401. 


Pago 479, footnote 70, for 14 All. add 14 Allen. 


Page 482. line 20. after void” add — 

In Voorheex v. Jark,w>if^''a the. Unilotl States Supreme 
Court aiiid : •• The line which sejin, rates error in judgment from the usurpation of power 
is very definite, and is ])recisely ihat which denotes tht‘ ea.s(*s where a judgment or 
doeree is reveisihle only by au a^ipellate court, or may be declareil a nullity collaterally 
when it. is otfen'd ill au acliouconc.eruing th(‘ matters adjudieatexl, or })ur})orting to have 
been HO. lii the one case, it is a re<!or(l importing absolute verity; in the* other, mere 
waste paper.” 

ma 10 Pet. 474. 


Page 483. footnote 10, /or Moore read. Moore* 

Page 486, f(K)tnote 40, af the end add — 

Otterxonv, Middlef on. \02 Pa. St, 78. MurehUon s. 
WhUe, 54 Tex. 78. MnJtxeif v. White, 58 Vt. 45. 


Page 488, fcKitnote 47, for 162 read 15,3. 

Page 511, footnote 48./<>r Ty, read Tay. 

Page 512, line .50. afler England.” add — 

Speaking of the binding effect of such deci- 
sions, Swift. J.. in Broom Union J nun ranee. said that they must be conclusive, 
so far as the law of luitions is recognized. *• for tlu* same reason tlial judgments of Courts 
proccieding accoivling to municipal law are conclusive, as far as that law extends. 

Page .513, Top Heading./hr PkocekdinCtS rea«l— J tjdomrntr. 


4 Am. Dec. 204. 

Page 615, line 32, after" Uken.” 7 r-! 7 ^-^There, also, the admission of a vdll to probate has 
been held to be conclusive evidence in a collateral proceeding that the will had been duly 

^ wl^uiaSd V. Sullivan, 85 N Y. 153. I State r. Me Glinn, 20 Cal. 273. 

Levett 9 . Mathews, 34 Fa. St. 330 I 

Page 616, line 1. for it. read ii. though the contrary also lias sometimes been held.«»fl 

68a Ives o. BallsburRh, 66 Vt. 666. 


Page 616, line 22, after appealed. add~~ 

In the United States, the courts have sometimes 

gone beyond the rnlc, and held that the grant of probate or letters of ^ministration 
is a concluaiTe finding as to the residence and the existence of assets withm the junsdlotton 
of the court,’* a as wallas to the value of the entire estate,’ >J which may not be 


collaterally impeached. 

71« Holmes v, Oregon and Cal, R. Co., 7 Bowy. 38u. 
Thomas p. Marrlsett. 76 Oa_. 

Irwin 9 . briber. 18 CHil. 007. 


Dequlndre 9, Williams, 31 Ind. 444, 
Rollins 9 . Henry, 84 N. Oar. 669. 
716 Lucas 9. Todd, 28 Cal. 182, 
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Pape r>16. Line after jnrisdiftioii add^ 

L Ijns often boon holtl that jurisdiction is 
determiiiod by the presence of the propiM-ty in the jurisdiction.'*'^/ In rroudsmT. Ztf©- 
tutvd^'*^h the vJMt^ States Supreuno (Joiirt k;uj| ; Where the subject -matter of the 
suit, the T68 is within the territorial dominion nf the hovci'cipn power under the authority 
of which the Court acts, it is within the juristlic-iion of such c^urt.*' Mr. Flint in his 
article on jvSiaata says o'/* •• The property to wliich the aedion relates must actually 
Ik? within the limits of the jurisdiction of the court passinp upon it. ” Tn Dtniglasi v. 
Phenisr Tm, Co.^ 34 Am. St. Rep. 44S, Andrews, (J. J.. said : “ No state can subject either 
real or personal property out of tlte jurisdiction to its Isiws. It may, and often does, 
compel ^■Jersons, thrnuph the pro(!es8 and judgment of its courts, to periorm acts which 
affect their title and interest in and to pi-operty outside the limits of the 8tatc. Havinp 
acquired jurisdiction oi tin', pemon, the courts can compel olwervance of its decrees 
by proceedings in pemonani apainst the owner within the jurisdiction. Hut it is a funda- 
mental ndc that in at-taclimcnl pro(te('diiigs the re.x must IsAvithin the jurisdiction of the 
court issuing the process, in onlcr to confer jurisdiction.? L/ In the <!ase of movable's, their 
seizure under the attachment shows Hint I heir actual is within tlie jurisdiction. Bu( 
in respect to intangible inti'rests, deljts, choscs in act ion, bondj^, notes, accounts, interests 
in corporate stocks, and things of a similar nature, the question whetlu'i* the /r/f is within 
the jurisdietioii of tlu^ sovereignty where the procu'ss is issucil, is not so readily detcmiined. 
The general mle is well settle<i that the aitun of debts ami (»bligations is at the domicile of 
the emlitor. Hut the attacdiment laws of our own and of other statt's recognize the riglii 
of a creditor of a non -resident to attach a debt or credit, owing or due to him by a person 
within the jurisiliction whci'c the attachment issues, and to this extent the prine-ijile has 
Ixjcn sanel ioned that the huvs of a stale, for the pur])oscs of attachment proecwlings, may 
fix the Rttux of a debt at the domicile of the <lebtor.?L' If is at Iciasl doubtful whether this 
(lualitication of the general rule ajiplies to negotiable instrumonls or other written obliga- 
tions of a resident debtor, held by and in the posseHsion of his non-resident ert'dif/u*.?^/ 
Hut no court can acquire jurisdiction in {i.ltaehinent-[>ro(!eedings unit'ss the w# is either 
actually or eoustrucrivcly within the jurisdiction, and we are of opinion thal the attempt 
to execute jin sitiachmt'nt. in MfiKsachusotts u])on the debts owing to th(^ plaintiff 
by the Insurance Company, by serving ujioii the Jigcml of the Corporation there, and 
without having !u;(iuirc<l jurisdiction of the plaintiff, must fail for the resison that the 
ilc'btor, the Insurance (’ompany, was in no just or legal sense fi resident of Massachusetts and 
had no domicile' then', ami was not the age,nt of the plaintiff, and that in contempla- 
tion of law the Company Jiml the elebt were; at the* time of tlie issuing of the att^ichment- 
in the State of New York, and not in the State of MassaejliuHctls. This (^)urt has hail 
occasion heretofore to (consider the effoed of the act of a fore.ign ejoipomtion constituting 
an agemt in another Slate, upon whom proeceidlngs may be servc'd. d«)ni‘ in (jornplianeu* 
with the laws of such State in pursufon'c of si <*ondi1ion imposed, jumI to miablei Ihe CJoiTo- 
ratiofi to <lo business in such State. It has been heJel that by siiedi a(3t, tbi' Corjforation 
does not change its domicile of origin or its rcsalefxs'. It b(HK)mes Ixmnd by judgments 
rendered upon se.rvi(!e on the designated agent, been use it has (lonseiittMl so to be Inmnd. 
but it remains aN before a resident of the State where it^ is incorpomted.^'y If in this 
ense. the Insurance ('om])any could b<* regarded as resiiling «)r having its domicile in 
Mfissacliusetts for the purpose of attachment proeewlings. it, likewisi* has a rlomieilo in 
('very State where it may have JippoinU*d an agent under similar laws, and so (fonstruc- 
tivcly.npon the theory upon which the Mass»ichusetts attfiehmcnt is (iefemled, th(^ (Jorpora- 
tion is present as debtoi’ to the plaintiff in every Stale wlien; such ageru'y »;xists, and the 
creditor is also pre^sent at the same tinn* in each of such jurimlictions. Thci tulmission of such 
a principle would give rise to most emhaiTassiug contiicts of jurisdict ion ami subject/ creditors 
ol domestic coqiorotions to great prejudice. Wc think the riihi is that a domestic corpora- 
tion at all times han its exclusive resi<lencc and donjicile in the jurisdiction of origin, and 
that it cannot be gamisbed in another jurisdiction fm- debts owing by it to home creditors, 
so as to make tin* attachment eff(*ctual against its cro liter in the alwence of jurisdiction 
acquired over the pei*son of such erwlitor. 

Martin v. Darlinp, 7S Mo. 78. 

Heidrittcro. Eliz Oil-olotli Co., 112 II, F. 3^4, 

Risley «, Phenix Bunk, 1)8 Am. Bcp. 42). 

4 Oranoli, 437, 

XXI. Enoyc. Law, 277. 

_ Plimpton V. Bigelow, 08 N. Y.603. I 

Page 517. Linc4./c;* therewith.?® read— 

Therewith.?®” In A ir/'/V/ 'f. Steamer Hartford 

it was held that the Court whose me*inc or final process made the tiret actual 
seizure of the thing must have exclusive power over its flisposal and the <lislribution of 
the fund arising therefrom ; and the judgments of all other Courts, when filed in the 
Court having the custody of the fund, must Ikj rei^rdwl as complete ad jndientions of the 
subject-matter of litigation and be entitled to distribution acconiingly. 


WilliHinn V, IngcrKoll, HO N. Y. flOH, 820. 
>0 Emhruc v, Hanmi, 0 JohiiH. lUl. 

Oflgood r. Maguire, G1 N. Y, 624. 

^ UiUbH V. Quoun Ina- Co., 20 Ani.Eop. 
Plimpton r. Bigelow, 08 N, Y. 503, 


Pace .'>17. Footnote IB. for 101 rend 104 
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Page 523, Line 27, aftv.t' juriadietion.” add — 

Mr. Flint in hia ai'tiele on iJcif 8ayB®a : 

*• I£ it ia tliua subject U) the jiirimlictioii at the time suit is bi*oiight, ita sul»cquent- 
removal without the jiiriadietion will not interfere with the pmgi’eaa of the case,” 

Oa XXI Euoyc. Uiw, 377. 

Page 527, Footnote 30, /r#/* Steunrt read Stewart 

Page 537. Line 17,,/h/* are eonsiderod foivigii, if read — wliieh arc 

Page 540, Footnote ItJ./a/* Ad. mid 1(J A«l. 

Page 543. Line 0, aftve application, add — 

The essetdial eharaeteristit! of comity was 
mutuality^ or universal reci\»roeity, and yet on aceonnl of the different views taken in 
different States, no general basis for that mutuality or reei]H‘oeity could b(' arrived at. 

Page 544, Line 40. after foreign judgment.” add — 

in (Hues V. Blaekimll'^'^a fhe 
Arkansfis Supreme Court said: — A jiulgmtnit, ‘•whethtM* foreign or iloinest ie. raises a binding 
obligation to pay the sum awarded by it.” 

4.3rt 4 k Ark. 60, 

Page 546, omit Footnote 55. 

Page 548, Line 10. also.” add — 

Mr. Kerr in Ins article on (kudliet of Laws says,«bfc 
•• that the distinction is regavde<l as having a just foundation in international justice.” 

41 fl! HI Eiicyc, Diw. f>30. 

Page 554, F(KJtnote 83,yer Stejjhens read Stevens 

Page 554. Foot note SH. yhr 2GG. read 25G 

Pag(^ 554. Foot not 83, /a/* Tiank read — 

F.astern Townsiiips P>anl\ 

Page 555, Liiu' 31, ./hr llie(|uet read Bt‘e(iuet. 

Page 55G. Line 14. after “ in ()uestion.” read^ 

Ml'. Kim'I' in Ins article on ( 'onlliet.of Laws 
says; *’ In order tliat a judgrneni may be valid Jind ent it leil to the recognition of 

foreign tribunals, it is indisp(‘ns.‘i.ble that the Court pronouncing tlie judgment slioulrl have 
a lawful jurisdiction ovi‘r tlie ease, over I h(‘ subject of the action, ami oviu* th(‘ parties to 
thetwjtion: find if the jurisdiction tails in either of tlii'se r(*speetK, the jiulgmetd will lie a 
nullity, witliout obligation, find not entitled to Ik* respeete<i or enforct^I lK.‘yond the juris- 
diction of the Oourt reiKhM’ing it. wlie.tber the judgnuMit Im* in rem or in pernonam,'' 

1116 Tl Enf,vc. I^ov, .'>27. 

Page 5i>8, Footnote lOCb./er 275, read 272 

Page r)G2, Line y. after inti'rn.'itional hiw. add — 

In /hitffilaxs V. /^Iteal.r J nn, do, fa 
Andrews, said : " 'J'hc Jcgid proceerlingsor judgmcjils of anoilier slate fire recognizwl here 
only when* jnrixliel ion li:is been fi(!<|inred in the foreign fornm. But it is oidy juriwlietion 
in an iiiteriuitional sense or fueording to the eoiiisi* of eonunon hiw.fuid jialieial proeewlings 
which conform to. oi' rather, whitfh fire not. tfdoni in tlisreganl of the prineiplcH 
and rules of general jurispruderiee. whie.h this state is iKnnid to re(M)gnize, and 
if the Jfivvs of Mfissfiehusetts go to tin extent chiirne«l. and assume to antliori/.c attachment 
proceedings to seize a credit owing tf) the resident of this State, when neither the debtor 
iioj' creditor fire within the jurisilietion, this Slfite is not. we think. Ixunid to recognise 
them.” 

7a 34 Aai. St, Rcj*. 44H 

Page 5G3. Line H. tifter fidmitte<l. add . — 

“Mr. Flint in lii.> fot iele on f/r/f says^a.” 

•* The rule of tlie civil iaw’, as given by the Lermiin Jurist Bfii*. is suljHtantially (he same os 
the rule prevailing in Kiigland and the United States. an«l is thus stated : .ludgments are 
binding — First. Whe.n rendercfl by (he Courts of (he- Stfile in which the defendant is 
domicilcKl. in fill suits in persimani find in all possessory fictions which conern'ii movables 
of which the formei' rei sittrhiiH not jurisdiction. Second. When rendercil by the 
t* a State by whose laws a contract is to be adjmlieaied in those <;ascs in which the 
debtor pci’sonally resides in such State, or has in it pro])erty not merely illusory, provided 
that, in such cases, flu; judgment is based on the contract, whether for its (jxei'ution or its 
rescission. Thinl. When rendercil by (he courts of a State in which fi tort or delict has 
been committoil in fi suit for dfiimiges against the wM’ong-doer. provuh^d sueli damages arc 
compensatory and not vindictive. Fourth. When ntrideresl by the (‘ourts of a State in 
vrhich are situated eithei* goixls or ehiims, wdien such gornls or claims are attached, the 
judgment in such ciise being effective up to the value of such goixls or claims, when it is 
entered on the cause of action for which the uttacliinent is laid, the Court having juiisdtic- 
tion of (he action. Fiflli. When rcnflere<l by the courts of a State; in all proceedings in 
"eni as to tliingh situate in such State, whether movable or immovable, provided such things 


and 
Courts of 


have a continuous abiding place.” 


va XXI Encyc. Law, 28J. 




Page 578, Line 22 , /ot* may read mn-n y 
Page 578, line 11, at the end of line add — 

^ WtMwi V. WathvMon^^^^ the Oanneotiont 

Supreme Court said : “ No greater effect is to be given to it (the judgment) than it would 
have in the State where it was rendered. It has no higher dignity in any other state 
in the one where it was pronounced ; and hence if, in the course of the State wl^ the 
judgment was rendered, it is inconclusive, or if it is inquirable into there duringa par- 
ticular period or on certain conditions, it will be open to investigation, to the same ext^^ 
everywhere else. So if a judgment operates in the State where it was rendered only in 
rwa, it will not elsewhere be enforced as fa It results conclusively from 

principle, or is rather involved in it, that if a judgment, in the State where it is recovered, 
has not the effect of binding personally the <icfendant«, or any of them, in the suit in wMoh 
it was rendered, no greater effect, will be given to it in any other State, where it is ondea- . 
voured to be enforced. It derives its obligation only fmm the laws of the State in which it 
is pronouncetl.” 

64 a 44 Am. 0 (‘c. 662 . 

• Page 580, To]) Heatling./or Korkign read— 

OV JunGMKNTB OF FoeEIGN 


Page 590, Line 14, after “natund justice.” add — 

In Dungtan v. Iligging'^ O’Brien, J., 
in delivering the judgment of the New York Supreme Court said ; “ It is the settled law of 
this state that a foreign judgment is conclusive upon the merits. It can l)c impeached 
only by proof that the court in which it was i*endered haii not jurisdiction of the subject- 
matter of the action or of the person of the defendant, or that it was procured by means of 

fraud' effect is ^ven to the judgments of the (soiirts of foreign 

countries by the comity of nations which is part of our Municipal law. The refusal of tlic 
foreign court to allow a commission to examine witnesses hel•(^ does not affect the con- 
clusive charactci* of the judgment. Such applications arc gencmlly within the discretion 
of the court to which they arc addressed and then a refusal to grant them docs not con- 
stitute even a legal eiTor subject to review. But even if it appeared in this case, os it doea 
not, that some legal right of the defendant was denied in !‘cfuBing the application, that 
would not affect the valiflity or conclusive nature of the judgment, so long as it stood 
unreversed and not set aside. IjCgal errors committed upon the trial or during the 
progi'ess of the cause may be corrected by appeal or motion to the proper court, but they 
furnish no defence to an action upon the judgment itself. Where u party is sued in a 
foreign country, upon a contract made there, lie is subject, to the piocedure of the court in 
which the action is pending, and must resort to it for the purpose of his defence, if he has 
any, and any error committed must be revicwetl or corrected in the usual way. So long 
as he has the benefit of such I’ules and i^egulations as have been adopted or are in use for 
the oi’dinary administmtion of justice among the citizens or suVijccts of the country he 
cannot complain, and justice is not denied to him. The presumpt ion is that the rights 
and liability of the defendant have been detcrminwl acconling to the law and procedure of 
the country where the judgment was rcndci’cd, and there is nothing in the record to the 

(^ontmry,” 

18a 84 Am. St. Rep. 431. I W* Westoott, 88 Am. Deo. 404. 


Page 610, Line 20, a five itirem," add— 

Similarly in Chr.rlol v. Foanmi^'^'^a the Pennsyl- 
vania Supreme Court said : “ The jurisdiction of a foreign court may he examined, not 
only as to the authority under which it is erected, but as t-o the subject over which it is 
exercised * but if the Court is duly constituted, and has jurisdiction over the subject, its 
decrees in rem cannot be revised by the Court, of another nation. The ilecree of a foreign 
prize tribunal of general jurisdiction, condemning property for having been concerned in 
the violation of law, is conclusive upon the point that the seizure of the property was nuule 
in conformity with the law, it Ixiing n matter within their jurisdiction to decide.’' 

87a 3 Biun. 290. 


Page 614, Line 33, after gricvan(!es. 


read — 

The Michigtin Supreme Oouil said the same 


in Dutton v. Shaw,^a 


8aS6Miob431. 


Page 616, Line 28, at the end of the para. . 

^ ’ In Pittapur Jlaja v. J^urya 

Sir Barnes Peacock in delivering their Loixlships’ Judgment observed that “ that se^on 
not say that every suit shall include every cause of action, or every claim which the 
^v has but, every suit shall include the whole of the claim ansmg out of the caiiM 
of action— meaning the cause of action for which the suit is brought. 

16a LB. XTI.l. A. 110. 


83 




^ <i 17, footnote 1 jro/* Haran CUaiuler, XIV. H. h* read Rajkoomar Bas, XIV 


Pago 618, footnote 28, add-^Uilmi v, Ilajk 1891 ?. R., No. 2X 

Page 622, line 15, at end of para, add — 

In the UniUnl States in 

Roosevelt, J., in delivering the judgment of the New York Snpi*cmc Court said ; “ Where 
joint-debtors raside in different States they may be sulhI sepamtely in the respective States 
having juriwliction of their respective iiersons or property, ami a judgment in such case 
against one in one state is no bur to a recovery against the otheis in juiothcr state.” A 
similar view has been taken in other (jasos also.^*"/; 


44f/ 20 lUtrli. 54U. 

44A M:iuk c. Shaffor, 1S4 Pa. St. 2sa. 

■Morris c. Hiuid, 70 Tex. 481. 

Hurt r. Hansoni, 110 U. g. 151. 

Hanley c. Doiioprhuc, 4‘1 Am. Rep. 5H. 

Taylor r, Kilprure, JW Ala. 214. 


Pago 629, foot not e. y’fo* Simos mtd Simes 


ilaitey r.Miirtiii, 110 Ind. 105. 

Short t>. (hihvuv, 8.*) Ky. SOI. 

(U)ok e. Hrown,* 28 Am. Kep. 269. 
IMehiinls Itarlow, 140 Muss. 218 
.liuskMti) r. Colver, 1 Wotid. 4s8. 
l’arri»ifrn»ii e, Ph.vik', 15 John**, 'IHl, 


J’age 680. lino IS. ai tin* end o1‘ jmra. add — 

In /nfodfirlf V, tin* lort coni- 

pljiined of in the first action was iluit on divei*s days tlie defendant ontennl upon the roni 
('st.'ite of tin* plaintiff without right, and (^iised the water to How down and wast-e their 


reservoir, and at times to tliunl tlieir mill, an«l then, by shutting the gate, took away 
the w.'iter from their mill. The acts <*a.iising the daimigcs wt'n* state<I ub a Ht‘rie8 of con- 
ncotod a<ds o(!(*an'ing while the <lerendaiit was a trespassi'i* by «‘ntering without rig''* 
iitmn the plaintiff’s estate, and the answers of the defem laid so treat (*d the same, donyi 


^l»t 
ing 

the allcgaiiou as to the wronj^ful <'ntnin<5(Mi|)oii the hunl uiid denying all tra* 

acts alleged as wrongs e.onneeted wit.li t In* t respass. Upon issues thus Joino<l,the assessors 
w(*re asked to assess tlie damages oeeasionefl by Hie i-aising of the gale in the reservoir 
dam, and (udgm(*nt was entered for tin? damages assessisl ; a, mi tJie deeision was held 
to bar a subse(|uen1 suit for damages for slnd.iing <lowu the plaintiffs gate 

on the ground of the i<l(*titity <if cause <if atd.ioii. Jk’W(*y, J.« in ilolivenng the 

iudgmenrof th(‘. Massaehusetls Supremo Court, said: “The partieular acts causing the 
damage to tin* mill are not s(*t forth ;is conn('.<*t(vl with a .separate entry, hut jis a series 
of acts all of wliieli an* eoml)iiie»l .as eausing (lie injury to the mill. It is true that 

tin* deelaralion does not red riel Diem to the jiroof of a single oniry; )mt it dcKis conneei 

all these a(ds with each and every <*nt,ry. ft fails to state them ns srpnrat.* causes ol 
action, or to nllege Diom In have oecurnsl at dilVerenf times.” 

7r>A. 8 Allen. 454 


Page, Pool note 74. nl the end add— 

/Jr JjH (t'n 

A* rn. V. J/iurrU. 92 III. 19. 


Page (;;i2. Line. :V,\, ufter ( 'nlifornin trad Siijnvim* 

I'age 12, Footnote 81. for 12 A, M. read 12 Am 

Pago 6:i:i, Footnole8L/n/* liriinen burgh read P.raiin* iibmgli 

|•a«o(ilr-, Line :«•. at tif en,l „f lit.e 

f„llo,vcHl l,v their J,or<lships in Mxhomcl Itiumt AH v. Jhmn in which n |loc«te in 



suit are distinct.” 


I. 1.. R., XXI ( al., 157 




Page 661, line 1, after the latter, add^ 

^ , 4 . i... o In PAiZi/jijr V. Spencer, J., in ddiver- 

ing the jndgm^t of the Supreme Court of New York, said : “ If the plaintiff is not bound to 
unite in one suit distinct causes of action, and if he lias a right to elect to proceed by separate 
oDtoin judgment on one of his causes of action, upon what principle is It that 
he sh^ lose his deferred cause of action merely Uscausc it resembles the one on which ho 
has obtained judgment. The law is not so inconsistent in its provisions, nor indeed so un- 
just, M to deny to the party the means and tin* right of showing that, although there is a 
resemblance between the causes of action, and tlicy belong to the same family, yet that 
there is not an identity, but that in truth they arc (listiuct and different.” 

8 Am. Dcf. 2r 

Page 651 , footnote 4o, at ihc end K/r/c to same effect. Millard k, MittHtmri^ 

K. Co., 86 N. y. 441. Hlomath v. W, Ity. r(»., (>7 N. Y. 208. 


Page 661, Top Heading /nr Oontbaot read — (\WHNANTS 

Page 664, Top Heading /ur Preach ov Action read — 

PuBACH OF Contract 


Page 074, line 9, after uiiiieccssiiry Miits.” add — 

The avoiding u\’ vexation to tin* <lc- 
tciidaiit is only an effect of the rule, which is however ncitlnM* )):wod on it nor eireiiinscribwl 
by it. The contrary view was taken in WaleM \ in which the Michigan Supi*cmc 

Court said : “ On principle, it sooms that this pica can never jn*evail, except in oases wheit* 
the latter suit is vexatious. Hence, where it appeal's that the lirst action must have Ixjcn 
ineffectual, the Courts of Connecticut, have often <l(‘t('rmine«l that its pendency shall not 
abate the second, because in such ease tlic latter is not vexatious. This appears to b<‘ 
the sound and reasonable (loetriiie u])on the subject, and will perhaps reconcile the appa- 
rent diversity of decisions in the Courts of tlio (liff(‘,rent. States and in Hngland. Wlicn the 
plaintiff at the same time commences two suits in the same form, for tlie same («mse of 
action, and causes the defendant be arresterl and held to bail in both, or his goods to 
be attached in both, it is at once apparent that his conduct is vexatious and oppressive, 
and a palpable abuse of pi’oeoss of tin'. Court, and justice forbids that he should derive any 
benetit from cither of his suits. Put where the re^'onl shows apparent good faith in tlic 
commencement of the second suit, and tliat Iht^ first was discontinued ))efore the flcferid- 
ant is called upon to plead in the second, so that he is not unnecessarily harassccl by the 
defence of the two suits for the same cause iit the same time, the second suit cannot be 
deemed vexatious, and cannot therefore be abated by the pcnileucy of the prior suit when 
ft was commenced. On the contrary, to hold the scjcond suit abatable for that cause, 
would be to make the law favor, rather than abhor, a multiplicity of suits, inasmuch as 
it would render another act ion necessary, wlieii the plaintiff’s claim was a meritorious one.” 

The weight of authorit y, however, is against that view, and in Granudty Uu.y,^b \\\ 
which the New Hampshire* Siiprfine C airt said that the pe-ndency of two suits brought by 
one plaintiff against one defendant, for one cause at the same time, would be a sufficient 
cause for abating the second suit, without inquiry into the fact of actual vexat iousnt*ss 
and oppression. 


3a 1 Mich. 253. 


Jfc r,3 N. H. 513. 


Pagt; 676, line 26, at the end of si*etion. add— 

There it is hcM to be a leading general 
principle as to the Courts; of concurrent or co-ordinate jurisdiction only that wliielicvcr 
of those having jurisdict ion fii*Rt acquircjs possession of a cause will retain it throughout,^// 
The only requirement here, in that respect, is that the former suit l>c instituted and land- 
ing in a Court having jurisdiction. And, ‘is in the United States, if the Court liaving juris- 
diction of that suit, because of its limited jurisdiction or mode of ijroceeding, is iu)t wipable 
of determining the whole controvci-sy, another Court may take jurisdiedion and ae,eomplish 
it 76 The fact that the Court has authority to try and determine actions of that clinractcr 
or class is sufficient to cause the abatement, notwithstanding the existence of a (jnestion 
as to whether such Court has acquired jurisdiction of the parties or not, or of the paitieular 
cfise until there is a decision that it hjis not jurisdiction,'^/.'. The rule is further restrictctl 
to such questions as arise onlinarily and properly in the progress of the suit first brought, 
and does not extend to mattei’s whicli may by jx^-^sibility become involved in it //, 


7a Obor. v. Gallaffhcr, 9't U. S. 

Banlemaii r, Battersby, 63 Ga. 36, 
Mail V, Maxwell, 10711. 5 >3. 

Miller », tJounty Oommrs., 119 Moss. 
Gould e. Hayes, 19 Ala. 438. 


IThlfclder, v. Levy, 9 Gal, 007, 
Mtfrrininr. Baker, 9 Mina. 40, 

Buck ». Goltmth, 3 Wall, .'134. 

Fatnam c. New Albany, 4 BHs. Ofl,"}. 





Page 677. line 21), after juriwlictioii. add — 

„ Mr. llookel, in explaining tlieinilc, aayn 

Tne fact tliat another action has been subsequently commenced, although between the 
same parties and for the mme cause, is not a ground for nhntcmenti*2>. When two suits are 
commenced at the same time, each one abates the other, A second action will not be 
abated on the ground that a previous action has been brought for the same cause, where the 
first suit h^ ^cn dismissed oefore the plea to the second w’as But the fact that 

the first suit is dismissed after the pica of abatement has Ixjen interposed, will not prevent 
the abatement of the second suit, the fiivt having l>ecn t>cnding when the second was 
commenced. To maintain the defence of the pendency of another suit for the same 
cause of action, it must be affirmatively prove*! that the suit is still )>ending,”^\/' To avoid 
the application of the rule, the plaintiff may show tluit it wjis commenced on a sul) 0 cqaent 
<lay and not on the same date jw apparent from the recuu'd.*'^ When there is an appeal from 
a decision in a suit, the suit is deemed to be ])ondiug during the pendency of the appeal.'^ A 


VIII Encyc. Law, SCO. 

Webster t>. Randal!, 11) Pick. 18. 
Wood t>. Lake, i;t Wis. 84. 

NiohoU V, Mason, 21 Woad, 3.W. 
Beach v, Norton, 8 Conn. 71. 

Davis V. Dunkloc, 9 N. U. fi45. 
Haight 0 . Halsey, .*J Wend. 2 )S. 
Morton v, Webb, 7 Vt. 124. 

Wales e. Jones, 1 Miob. 2.V). 

Adams c. Gardner, 13 B. Mou. 107. 
Rogers t>. Hosklna, 1C Gn. 37<i. 
Cliffoini V. Coii>, 1 Mass. 40.‘». 


Toland v. Tiohoiior, SRawl. 320. 

Harris v. Jolinson, 66 N. Car. 478. 

Leavitt V. Mowe, £4 Md. 013. 

1 U' Kn)g V. IsHig. 3 Dana, 161. 

Parker v, l!olc<»rd, V N. H. 3(*. 

Ho|)i' V. Alley, 11 Tex. 259. 

11/ Phelps V. Winona, 3.5 N. W. R. 273. 

Oniig V. Smltli, 16 Pae. R. 337. 

44o Davis r. Dunklite, 9 N. H. 646, 

4 ‘A Gregory v. (’in'gory, 33 N, V. Sup. Ct., 1. 
Boswt‘11 V. Titniiell, 10 Ala. OCH. 


Page (578, liiu; 24. af/rr whole relier. add — 

The »nl(‘ is also ludd not to apply when* it 
ap)>ears that the first suit must, lx* iuef[eeXua1,*"d or where the former suit, is so defeetiv** 
that uo jiidgnu'Mt couhl he properly rend«'red tlH*r<‘in or is a mere nullity. 

16a Quinnelmiig Utink e. Tariiox, 20 Conn. 510. } Ihinind o. Oarrington, I Root. 3,53. 

166 ^yuoMs e. Harris, 9 Cul. 338. | l ie IMiilll|K v. *^nit‘k, OH 111,324. 


Page (57s, line 2^. for ronner suit. 


/•mr/— f(»nin*r suit 


lOd Vide (’nine t*. Lai’sen, 15 Pne. R. 320. 


Page (57M. line li4,aftrr that el.aiin, road — 

In a "Uii against tnie obligor, pendinuiv oT 
a prior suit agjiinst all (lie ohligoi’s, is a gotsi pl(5H in ahatenund.^'^" 

17« Gra\t‘s r. Dale, 1 T. B, Midi. 191. 


Page (578, line i5(l. a//rr fii*st. road — 

4’hns the plea of pendeiiey o|’ a foinutr suit eannot 
bc sustained, '.where' in tlie one case theaetion is against the tinn on their joint endorsement, 
and in fln^ other against a member, on a several liar>i]ity, involving the firm in no 
liability.47 6 

174 Bhi<4')iini e. \Vat-"ii, .s.5 Pm. St. 241. 


Page (57J). line 20. o/trr the same, add— 

In Sritrarl,' V, >^rltraci/,^^a it was held t.0 1x3 a 
goo<l plea in abatenieiit of an a(;tion of aHnaiitps}! . (liat the (kdeiidunt lia/l previously 
commenced a suit against tin* plaintiff, in whi(3h tlu* matters alleged in the plaintiff’.* 

declaration might lie set olV. In (hlwva v. (Uoad:^'^^ it was held, however, that the 

pendency of a suit in which tli(3 parties to the one ai bar Were tlefendantH, and in wliioli 
the plaintiff in the suit at bjir might, hy cross-petition, obtain the relief sought in his suit, 
was not a gi’oiind for ahateineTit of the latter suit. 

20a 10 N. J. Law, 276. I 20^ 23 Jowu, 104. 

Page (582, line 17. r/Z'/c/* States. 

Ill Douqlax v, /V/c///;/’ 7//*. f Aiulrews. ('..I., in 

<lelivcrin<^ the iudgnient of the New York Sn|.rem(; (iourt said: The pen*lency of 

an actioirin another State, between the SHine parlies and for the same cause, does not. 
according to the general rule, abate the second suit . A ri e.Kcopi ion to tins general doctrine 
was made in this State in the early ease of Kmhrev v. ffanufir^n in rijspecl U) prior attach- 
ment proceedings instituted in the State of Maryland under t he laws of that State against a 
debtor of a New York creditor, by a erwlitor of the latter. The New York creditor subse- 
quently commenced an action in this State again.st his Maryland deb(or,to recover the debt, 
and the defendant pleaded in abatement the pendency of the aUaehmont-proceedmgs In 
Mainland, and the pica was held to Ije good, on the ground that the debtor might othcrwiik^ 

be compelle<l to pay the debt twice. , 

32a 84 Am. {?t. Rep. 448. ! 5 .Tnl.nw. laj . 


3C 




Page 682, footnote HI. at tUt* end add 

20 Ind. 528. WiUiamx Ayrault, 31 Bar KSe". 

T age 682, footnote 32, at the tKjginning add : 

Nmith r. l^athroi). 44 Pa. St i Hpofford, 22 Conn. 4Kr>. 

i OL. njit, Unuda Coinil y Hank r. Bouncy. 101 N, V, 17:i, 

Pages 685, line 19. yin- suit ; 

I 


*^a OartiM’ t. .Mills, 30 Mo. 437. 

r, Hodson, 78 Me.JW, 


KdwHjtls i'. Norton, /i5 Tex. 4i)3. 
fJalhrettth r. Estos, *38 Ark. WO. 


Page 68*>. line 22, /of they cluiin, m/// 

grantors could nol. ^^/, Thoy<laini . thcN can innkc iKMlcfenco wliicli theii 

Horn r. Jones, 28 (’al. 

Pages 685. hSti, tJ87, Top ilca<ling Pendknte rrw/Z— liti;. 

Page 687, lincH, for his grnnior. rrad — his gran tor. •*■>// 


»»« Poston o. Eubank, a J. J. Mui-slt. 43. 
Ularko r. Koehler, 32 To\. 070. 


V. KilevH, 11 Wi^. 377. 


S. 


Page 687, line H./ln- assigin.r. afiHignor.»»/-» 

Krohamn v. Cordoll, 08 111. 24. 

raRt' fi87, r(».tn()tp .-.5, /or Iteii. I.is. I>(ai.l. 275, rmil— 

.4 , Cleveland S,r;-vo,, 24 K. V. (!|.1 ; K,*.#,, v. rurdmll. B La:., 171. 

Pago 688. liiio 2, aftw Thus in 

■ , , -J V. IkV/jfcw "iOrt it wjis hcild that an assignee 

S7to1hSn,linssii;^^^ law, may la, mnipclk-l l,y U... ..(I.cr party l„ U,r,.m,- ,, 

100 Ind. 40s. 


I*age 688, footnote .•i7,//.r 199 109 


Page 690, line 10, affrr rule itself, add— 

j In his article on Lis Pendens iu* in still clojirc?' 

language says : ^ 4* Somi; eases ,sc.em to imply that one of the primary objecta of Z/a> 

authors arrange the cases under that hetw I . This is an L'rroneous 

as to save, if 

possible, the rights of innocent parties, that can only bo a sceoiidary object-, and must, yield 
lo the pariimount one of holding within the jurisdiction of the Courts t he subject- 
matter of litigation so as finally to enable them to jn'orumnee judgment u])on it.*’ 

Mf, Xiri. Encyc, Lhw, 870. 


Page 690, line 2\, after Hallou. rrad-^- 

The New York Supreme Court ludd tbui Du* rule of 
pendem was fouiideil upon ncceKsily and not upon notice, and 

Page 694, footnote 92, at the end. add — 

Mvrray v. Ballou. I John, Ch. otith Atacnam . 

rhapman, 14 Am. l)cc. 766. 


Page 696, afUr line 26 add^ 

To terminate a suit, it is not, necessary that it should Is* 
disposed of on tlnr merits. Thus m Acwman v, Chapwniiy it was held that if tlie suit 
were discontinued — dismissed for want, of prosecution or for any ot,her cause not uj)on the 
merits, or is aliated — the Hit j)endeiiit of that suit comes t o an end, and sliould a new suit 
commenced, the parties to the former suit and those holding under them would not fs* 
affected by the lift pmidmiH of the former suit. 

•a 14 Am, Dec. 700. 

Page 700, Top Heading, /or DUKlNG the pendency. — TILL the decision 


Marginal note, /or during the pendency tmd — 

till the decision 

Page 702, line 31, after Council, read— 

considered it to be well settled that a writ oferro* 
a new suit, and not merely a continuation of the suit, the judgment in which it is brought 
I reverse, and 

37 




Page 'iO^.aftp.rWn^ 1, read — 

WatmuL V. Wil«o)u the (3ourt. said, hh to the negligence 
objected in the («ise, we arc not prepared to say, tior docs our oxtwricuco in the ordinary 
?i?^QOQ chauccty suit in this Rtate authorize us in saying, that from May, 1825 
tul 1 Wilson obtained his <leetl, there was a lapse of time which, uneaplain- 

ort, would or itself amount to laelies, such as to deprive' the oomplainant of the benefit, 
of the sale. In Gouxtini v. Dontildgon^^^h the ('ourt held that a delay of three years 
was not negligwiee in prosceuring a suit and would not destroy lu 
a Daua, 406. | so* IH b. > 

Page 708, line 25, /or suit. — siiit^''^. 

38a WiBtsmisin Cent. R. C. r. Wistioiinin River I Bmillov r. tinci*, Otf 111. 234. 

' - " Ot)., 71 Win. 04. 


Page 715, lint* 11, /or jiarty read — party®*//. 

»?a Hunt V. Kaven, 62 N. 11, 102. I UaviK v. Riuiklin, 30 Tex. 27tt. 

AniolO V. Smitli, 80 TnO. 422. | .S<-inlett v. ( lorliutu, 28 111. 319. 


Page 715, line* 33, ///Vrr purchasers, add — 

It is oil this very account that it is considcreti 
necessary fort he aiiplication of the laile of //> pendran that, the owner of the rtx should be a 
})arty, l)ecause if he is not im]>lca»led, he is ••at. lilsTty t«) disposti of the re* and the 
purchaser will take it iinaffectcHl by the suit, although it inay be ponding against pai’ties 
other than the real ownci’s.®®//.” And the owner sliould have been a party at the time of 
the alienation or tlie gniiit, as <hc alienee* will not, be bound if the o\viu‘r lileoomes a pirty 
to the suit subsec I uently to the* grant, "^'c 


Kimimie «. White, 35 N. W. R. 7r>l. \ 

SiuiW c. ihidlpy, 84 Mo. .'j19. I 

t'eiiiiii Bank v, HikIhoii, 111 ti, S. 08, 

Carrol Co. v. Smith, lit U. S. a.*»0, 

Ahvood V. MRiisliold, 30 III. 508. 

Bonnett v. iJutchkiiis, 20 Minn. 108. 


liiiilry V. Mpeivi'uov, 46 iowa, 067. 

.Kill Kiwyo. Ijiw, 882. 

•Sc Arnohl r. Siiiltli, Ind. 4 17. 

MandihaiikK v. Hanks, 44 Ark, 48. 

FaniM'Cs Niiticmal llioik /*. T'’l«!t(dior, 14 low.i 
253. 


Page* 718. line 1(5, after negotiable* pajier. 

In V. \\'r*ffeldf^^hi Cioleb 

thwaite. 3.. said : Ne.*ge)tiable' t)a])e‘i* representing as it cloes in almost all e*ivillz(*d nations 

a. very large lU’oiKirt ion eef tlic e,ommer(;iai operatienis, and serving te) a gt'cat exteuit as tlie* 
representative of money, is jnstly a favorite of the law. and e*njoys imrniinitie*s and privi* 
leges which arc exte*iuleel to ne> oilier sjiccies of esontiiiet. 'riu^ tende*n(*y of the* CJcairts has 
been to uphold this deseri]>tie)n in the hatnis of the^ hota'i, fide holeler against every Hpe*ele*s 
of dcfene’C which miglit exist, as beitwe^en the original jiarlies. Tlut eu’eulit. aiid ee>niide*ne*e 
due to It must Ihj inifiaireel if thfi buye*)* was n*c|nire'el to c'xarniiu* the (^all•l of ev(*ry (*ounly 
in the State before* be eoulel bej sure of bis jairchasc : and suc*b would nee*essarily lx; the* 
erase if the doetriner of H* pendem were* n[»pli<*<l to it. Tliene* arc* no adjudif*ations te) foree 
us to tliis extremity, the; strongest (•onsidem.tienis of juiblie*. policy serem to Ibrbid tin* 
extension e)f the* rule to money ea* bank-bills, and wei think that comrne*r(*iaI paper, as tb<* 
representat ive of money, should stanel on the* same* hjedirig iu this r(*spe(g.’ 


1 1f* 38 Am. Doc. 278. 


Page 718, line* \\\),fnr Pennsylvania, read — Pennsylvania,®//. 

•a Dieunoiid i*. I.iiwroiice (!o,. 37 I’u. St. 353. | Day c. /dmmcrmaii, 6H Pa. St. 72. 

Page 719, fe'ieitneite 25, /er Barb. N. Y. 

Page 720. footnote 2^, for Fensicr, rw/Z— Kemsier. 


Page 720, at the cnel add^ 


vTt^orawell^ 51 (.kil. 5S2. 


Page 730, line 5, ///Ver the courts, rtd/f— r., . , « i m i 1 1 .u , 

In Center v. Plainer* B//////,® V/. it. was helel that 

the .lesoription would not be sufficient, unUss it was conijiind in the plon/lingB, or in 
oxWbits which were by proper averment mmic part of them ; an.l so evidence rccordal 
in the case after its ceimmcncemcnt. coulel not bo considcrel «n connectmn with the; 


question of lis 


61 ,/. 32 Ala. 743. 
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Conflict of opinion under the Civil Procedure Code of 1859 

as to other titles being matter in — 

Independent titles forming separate causes of action are 
under the present Code not matters in— in a suit on 

any one title ... ... ••• ••• ••• *•’ 

Grounds to be urged in plaintiffs rejoinder are grounds of 

attack and therefore matters in— ... ... ... 

Matters not urged and not considered on appeal are 

deemed to be in — ... •• ••• • ••• 

Grounds not existing at the t 'me of the former suit are not 

matters in — ••• ••• ••• 

Matter in— not decided may be rained in a RiibneqDent 

suit ... ••• ••• "• •*' *’* 

Mere reservation of a matter in— for decision is not 

binding m the subsecjuent suit... ... ...^ ». 

Admissibility of extrinsic evidence for determining the 
matter in^decided in the former suit... ..i ... 

JoiNTNBss — See Bar for Jointncss. 

Joint phopebty — A suit for a share in some — will bar a suit 

for a share in other— of the parties. ... 

JcDOB— personal disqualification of presiding judge* ... 

Nature of interest causing disqn»lifi(»tion of— ... 

Relationship to either party cause.s disqualification of— ... 
Acting as counsel to either party to a suit causes disquali- 

Service under a Government is not disqualification for 
trying suits to which that Government is a party 
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• • • 


• • • 


• •t 


t • • 


• • • 


JvnoMENT — by a Court without jurisdiction is void ... 

— is void only bo far as it is in excess of jurisdiction 
Want of jurisdiction against some of the defendants 
does not avoid the— against the other defendants with- 
in jurisdiction ... .. 

Irregularities in a process or its service do not render 
void .•* ... ••• ... ... 

Mere error in a — does not render it void 

Fraud does not render— void 

— may be set aside for fraud in obtaining jurisdiction ... 
Enforcement in British India of Judgments by Courts in 

Native States ... 

dee Bar by Judgment^ Decision, Foreign Judgment. 

Judgments in personam — are not res judicata against third 
persons even in regard to the relation created by them... 

Judgments in rem — are exceptions from the rule as to Judg- 
ments inter partes ... 

Universally binding effect of — is based on a notice of the 
proceedings to all persons ... 

Usual description of— 

How far judgments as to status of persons are — 

Whether judgments of criminal courts are — 

Restricted view taken of— by Indian Judges 

"V^at Judgments are usually considered to be — 

What Judgments are usually considered to be — in British 
India. .. ... ... ... ... ... ... ... 

Statutory recognition of — in British India ... 

ICffect of— ... ••• ... 

Effect of grant of probate or administration 
Recognition of foreign— 

Foreign — are not less binding, if wrong 
Foreign — are open to the same objections as those in 
persoftam ... ... ••• 

See Rem, 

Jurisdiction — G eneral conception of — ... 

Constituents of — 

— over subject-matter depends not on the existence of any 
facts, biit on plaintift^s statement of the facts of the 
claim ... ... ... *•* ... ... ... 

of higher grades of Courts over certain suits and proceed- 
mgs ... ••. ... ••• ... ... 

over appeal is determined by value of the original suit ... 
over execution proceedings ... ... ... ... ... 

in proceedings ta rem ... 
in rrize and Admiralty proceedings... 
in probate proceedings ... ... 

in suits for dissolution of marriage ... 
in insolvency proceedings 
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JuRiSDiOTioN— con^tntMi. 


Court first taking cognisance has—in proceedings in r«m.. 
A court has only to decide questions raised by the suit... 

Court having-over a suit has— to grant only the relief 
awardable in the suit 

—over subject-matter must exist throughout the prooeedl 
“ the suit 

of Small Cause Courts in suits for damages uot affected by 
plea of title to the property damaged ... 
not divested by death of either party after institution of 

suit) t.t . 

••• ••• ,,, 

presumption as to the existence of— in regard to courts of 
general— 

of limited Courts may be proved aliunid 

Want of— against some of the defendants will not render 
judgment against the other defendants within— void 

Consent does not confer — 

••• ••• ••• 

Estoppel from proving want of— in subsequent suit 
Estoppel against raising the plea of want of— in the same 

proceedings after a certain stage 

Want of non-essential— may be waived 

Waiver of defect of personal— 

There is no waiver of want of — when it is objected against 
Conditions of the institution or oognizance of a suitdo not 


Improper institution of proceedings does not affect com- 
petency of Courts’— 

Insufficiency of description in plaint does not affect— ... 

Insufficiency of affidavit does not affect — 

Other provisions relating to procedure do not affect — ... 

Effect on — of refusal to hear defence 

Irregularities in process or its service do not affect — 


Errors in tho exercise of— do not affect competency of 

courts *•* ••• .a* ••• ••• 

Appellate Court’s — not affected by defect of— of lower court. 


• •• 


» • • 


Non-compliance with procedure essential for exorcise of — 
may be waived 

Judgment by Court without— is void 
Judgment void only so far as in excess of— 


• • • 


• • • 


• • % 


• • s 


• • t 


Proceedings at unauthorized time or on holidays are 
not void ... 




• • t 


• # • 


Proceedings at unauthorized place are not void 

Amendment in the rule of res judicata as to the— of the 

oonrt trying the subsequent suit ••• 

Oononirexice of~ t#* •.« 


PAOl 

617 

451 

454 

405 
296 

406 

422 

433 

401 

409 

416 

420 

411 

412 
414 


457 

458 

460 

461 

462 
464 


470 

460 


468 

397 

400 

478 

481 

20 

891 



INDEX. 


JvnifmcTios^^ontinued, 

Concurrence of — required only in regard to subject-matter 
of suit ••• ••• ••• «.• 

Competency of— does not involve finality of decision 
See Uivil Court, Foreign Courts, Foreira Judgments, Local 
Jurisdiction, Pecuniary Jurisdiction, Personal Jurisdiction. 
Jurisdictional facts — P resumption in favour of existence 
of**"* ••• ••• ••• ... 

Decision on — cannot be attacked collaterally 

Lis pbndbns — G eneral doctrine of — 

The statutory rule of — in India distinguished from that of 
vee •.< ••• •#. ... *•# 

Existence of prior suit is essential for the application of 
the rule of—* ••• ••• ••• ••• ••• 

Identity of relief asked is essential to the application of — 
Identity of parties essential to the appliaction of — 
Pendency of a suit in a foreign Court will not operate as — 

Character of the doctrine of — 

Recognition and adoption of doctrine of— in British India 

originally based on constructive notice 

— maintmned on account of necessity and public policy ... 
Pendente Ute alienees not to be impleaded as parties in the 

suit on account of— 

— applies only to alienations made pending a contentious 

civil proceeding 

When a civil suit becomes contentious for the rule of — ••• 

When a civil suit terminates for the rule of— 

Revival of suit after dismissal is a continuation of it 
When an appeal lies in a decision against a suit, the suit is 
considered pending till the decision of the appeal 
Proceedings on review are not a continuation of the suit 
or of its— ••• ••• ••• ••• ••• ••• 

— applies only to alienations made during bond fide and 

diligent continuous prosecution of the suit 

does not afEect rights acquired before commencement of 
the suit ••• •«. *•. 

applies to every sort of alienation 

applies to a sale in execution of a decree 

applies only to an alienation of the rights of either of the 
parties ••• ••• 

does not apply as between co-plaintiffs or co-defendants... 
applies also to all personal property except negotiable 
paper not due ••• ... ... ... ... 

applies only to property specifically sued for 

litigation merely as to the title to any property not 

ancient to affect it with — 

— may apply even when the suit is not for recovery of 
property ... ... ■•. ••• ••• 

Pnmwy ODjeot of ■nit sot material for the api^ioation of— . . . 
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Lis Pendens — continued. 

Character of the description of the property to bo affected 

by— 

——attaches only to proceediugs in Domestic Courts 

Statutory systems of registration of — 

Local Jurisdiction — Provision as to — in the Civil Procedure 

Code of 1859 and the High Courts' Charters 

Conflict of opinion under them as to what suits were to bo 

deemed as relating to immovable property 

— over suits for immovable property 

Provisions as to — in the present Civil Procedure Code... 
Suits relating to immovable property situate outside Bri- 
tish India are beyond — of Courts in British India. 

Suits for torts to immovable property in foreign countries 

are beyond— of English Courts 

Suits for personal relief arising out of contracts respecting 
immovable property situate in foreign country are with- 
in — of English Courts 

Suits for relief relating to immovable property situate out- 
side the — of the Court 

Determination of — over movable property by its situs 

— in transitory suits exists also at the place* of the accrual of 
cause of action 


Conflict of opinion as to forum contractus 

Forum domicilii and d(*fendant's dwelling or residence how 

far B, forum in transitory suits 

Signification of the words dwelling and residence 

Defendant's voluntary residence at the tinu* of tlu.* institu- 
tion of the suit is sufficient to confer — 

Character of business the carrying on of which can 

confer — 

Whether carrying on the Imsiness of the Government 
can confer — over the (jlovi*rnment 


Carrying on business by a foreigiiei* does not. confer — 

unless he carries it on personally 

To confer — business need not be permanent 

To confer— business need not be carried on in one place 


exclusively 

Personally working for gRin 

Maintenance — S uit to recover — does not bar a suit to 

have — charged on a property 

Mabriage — J urisdiction in suits for dissolutien of 


Mesne profits — A subsequent suit will not lie for asked for 

and not decreed in previous suit 

A suit for— will bar a subsequent suit for those accrued 

prior to the former suit 

Minor— may be a party to a suit so that a decision in it may be 

./Wtca<a against him 
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INDEX. 


Mibobllakkous proceedinos— L ocftl limits of jurisdiction 

over — 

Movable propbrtt— Determination of jurisdiction over— by its 
situs i 


Native States — C ourts in— are Foreign Courts 

Enforcement in British India of the judgments of Courts 
io— 

Natu ral J usti cb — refers generally to matters of procedure . . . 
Decision passed without reasonable notice to the persons 

concerned is contrary to — 

Mere irregularity of notice does not involve contrariety 

to— 

See Foreign judgment. 

Notice — T he principle of bar by — applies to all the cases of 
warranty 

The principle of bar by— applies to all the cases in which 

there is a responsibility over 

The— given must be express 

Universally binding effect of judgments in rem is based 

on a — of the proceedings to all persons 

Form and service of — in proceedings m rem 

Lis pendens originally based on constructive — 

Defect of the theory of notice 

Object — I dentity of — not required for res judicata 

Order — passed in execution proceedings is binding on parties 
in all subsequent stages of the proceedings 

passed oil 8ipp6Al is binding on tho partios in nil tho 

subsequent stages of the suit 

Paeties — A decision in a suit is reg judicata only between the 

—and their privies 

Who are — to a suit 

Persons other than — on record when deemed — to a suit ... 
Whether persons assuming right of controlling proceedings 
in a suit are— ... ... ,,, ,,, ... ... 

Whether persons promoting suits in their own interest are 
pE'^ties ... ... ,,, 

Bmanidars are — ^to a suit 

Minors may be— to a suit 

Persons of unsound mind may be — to a suit 

—at the time of the decision of the suit are — ... 

Pro forma defendants are — 

A decision on an issue is reo judicata only against — be~ 
tween whom that issue had arisen in the former suit ... 
A decision on a matter in issue is res judicata even 
against — on the same side when there is active controversy 
between them about it 
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Pa RTIB8— . 

The identity of-^not affected by the change of their relatire 

positions in the sabsequeut suit 

The identity of — is not affected by omission from, or 

addition in, subsequent suit of any person 

Persons litigating otherwise than in the same quality are 
not the san^e*"^ <*• ••• ••• 

A decision will not be judicata in a subsequent suit bet- 
ween the co-heirs of one of the— in the former suit 
— too numerous may in some cases be allowed to bo repre- 
sented by a few of them ... 

A Court to be competent must hav’e jurisdiction over the — 
to the suit •«* •*. ••• •.. 

Identity of — essential to the application of Us pendena 
Pendente Hte alienees not to be impleaded in the suit as — ... 
An order in execution proceedings is binding on — in all 

subsequent stages of the proceedings 

lAi pendens applies only to an alienation of the right of 

either of tho—* ••• ••• ••• 

Pecuniary Jdrisdictioh — L imitations of court’s — 

No minimum limit of— ... *•. ••• ••• 

—is determined by bona fide valuation, given in the plaint, 

of the subject-matter ... »•» ••• 

Amount proved or decreed does not affect jurisdiction ... 
Nature of the defouce or the defendants’ plea does not 

affect — ••• , . _ ••• - ••• 

—is determined by the amount of the claim made, and not 

by that of the demand or transaction from and out of 

which the claim has arisen 

whether aftected by inclusion of claim for interest. 

PbrbonaIi JuEisDiCTioN — Courts must have— over the parties ... 
Courts have no — over foreign states and rulers ... 

A state is notsubject to the jurisdiction of its own Courts... 
Courts have jurisdiction over all persons subject to, domi- 
ciled in, or present in the state at the time of the in- 
stitution of the suit ... . ••• 

Courts cannot acquire jurisdiction over foreigners not 
nresent in the state merely by service o( process on them . . . 
Presence of non-resident foreigner’s property lu a country 

does not give its courts jurisdiction over him ... 

Pebsokal cbopebty— it# fendeM applies to all— except negoti- 
able naoer not due ... ... ••• 

PosBBBSiON-^Suit for declaration of title to property does 

not bar a suit for its — ... •••. ••• • ‘j 

PEBStjHPTioN— as to the existence of jurisdiction in r g 

to courts of general jurisdiction 

This— may be rebutted by averments on record . . 

This— may not be rebutted by (‘xtniisic evidence 
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PuBsuii PTioN — continued, 

in favor of existence of jurisdictional facts ... 
as to the existence of attorney’s authority 
as to the attorney’s authority may be rebutted 
as to the correctness of a foreign judgment in regard to 
the law of the country in which it was passed 
Conclusive effect of a finding as to service of process 

Pbiob Suit — Pendency of a — is essential for the applica- 
tion of /is pendent 

Pbiviids — A decision in a suit is res judicata in regard also 
to — or persons claiming under parties to the suit .•* 
are those who become so after the prior suit 
The claim must be one based on a title acquired sub- 
sequent to the former suit... 

When one person is said to claim under another 
A son in an undivided Hindu family does not claim under 
liis father •«. ... •«. ••• .«• ... i*. 

Co-heirs do not claim under each other 
Co-owners do not claim under each other 
Purchaser at execution-sale does not claim under the 
judgment-debtor, the attaching creditor, or the bailiff 
conducting the sale 

How far stock-holders claim under the corporation 
Collateral heirs of a male taking after his widow repre- 
sent her and so may be bound by a hand fide decision 

against her ••• ... ... ... ••• 

A decision against a remainderman is thus binding 
against subsequent remaindermen 
A successor in oflice represents his predecessor, and is 
bound by decision against him 
How far executors and administrators represent deceased’s 
lieirs ... •.« ... ... ... ... 

Attaching creditor does not. represent the judgment- 
debtor ... ... ... ... •*. ... 

Garnishee represents judgment-debtor to the extent of 
compulsory payment by the former 
Public corporations represent their members as well as 
the citizen^ ... ... ... ••• ... 

Master and principal, and servant and agent, how far 
bound by decisions against each other ... 

Principal and surety how far bound by decisions in suits 
to which the surety or the principal respectively is a 
party ... ... ... ••• ... ... 

A decision in a suit will bind every person re.sponsible for 
its consequences 

A bailor barred by a decision in a suit against a bailee ... 
Persons having similar interests how far represented by 

each other 

Pbobate — E ffect of gprant of — 

Jurisdiction in proceedings for— 


• • • 
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Prceedinqb in REii — All the world is supposed to be parties 


• • • 


• • t 


• • • 


of — 

Jurisdiction in 

Pro forma — defendant is a party . 

liELiEP— Identity of— 'claimed not re(|uired for Tssjudicutd ••• 
—claimed and not granted is deemed to havo been refused. 
Only a — independently claimed is deemed refused ••• 
Mesne profits asked and not allowed are deemed refused^ 
even though they might not have been asked ... 
Identity of — asked is essential for the application of Us 
Vendens 

Remedy — Nature of remedy contemplated by the rule of bar by 
suit 


• •• 


• • i 


• • • 


• • • 


Rem— “Necessity of notice in proceedings in — ,,, 
Form and service of notice in proceedings in — 
All the the world arc party to proceedings in — 
Jurisdiction in procediugs in— 

See Judgments in rern. 


• • • 


Repre8*ntati()N — How far a person representing another is 
bound by a decision against that other — Sen Privies. 

Residenck — S ignification of the word — 

Res judicata — Universal character of the doctrine of — 

Roman notion of the doctrine of — 

English notion of tho doctrine of — ... 

Mistaken treatment of the doctrine of — as an estoppel . . . 

— distinguished from estoppel ... 

Adoption of the English doctrine of — in British India ... 
Enactment of tho rule of bar by judgment in British India. 
Bar by judgment distinguished from bar by verdict 
Principle of bar by verdict acted upon by Indian Courts on 
general principles 

Difficulties experienced in the application of the rule of— -as 
enacted in the Civil Procedure Code of 185'J 


Enactment in British India of the rule of conclusiveiicss 

of judgment... ... ... ... ... ... ... 

The genesis of the rule of— enacted in the Civil Pocedure 
Code of 1877 ... ... ... ... ... ... 

Provision as to estoppel against defendants 

Constructive extension of the rule of— by Explanation II 

Extension of the rule of — to foreign judgments 

Present Indian rule of— ... ... ... ... ... 

Incomplete character of the present rule af — 

Bar by— is absolute and against all parties ... ... 

Character of the trial barred by the rule of— ... ... 

Character of the suit of which the trial will be barred by 
the rule of^— *.* ••• ••• ••• ••• 
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INDEX. 


PAGE. 

Rib JuDiOATA---conftnt4ed. 

Trial of the isBuei of law as well as of fact barred by the 
doctrine of^““ ••• •.« ••• ••• ••• 30 

Identity of subject-matter not required for — 40 

Identity of relief claimed not required for— 49 

Identity of form not reauired for — ... 60 

Any matter not decidea is not — ... ... 115 

Judgments in personam are not— in regard to the rela- 
tion created by them 23G 

Applicability of the doctrine of— to decisions of Revenue 

Courts 276 

Bet Bar by Suit, Decision^ Foreign Judgment, Parties. 

Beside — Signification of the word to — ... 347 

Betbial — A pplication for — does not affect the finality of 

a decision for the purposes of res judicata 147 

Bbvenub Coubts — A pplicability of the doctrine of res judicata 

to decisions of ^ ... ... ... 275 

Betebsionebs— are bound by a bond fide decision against a 

Hindu widow ••• ... ... ... 169 

Review— P roceedings on — are not a continuation of the suit 

or of its lie pendens 701 

Snebait — A decision against a — when binding against his 

_ **•••• 

Smax<l Cause Courts — are civil courts of exclusive though 

limited jurisdiction 277 

Suits cognisable by Mofussil— 278 

Jurisdiction of — not affected by plea of title 296 

State— A — is not subject to the jurisdiction of its own 

courts — ... 372c 

Subject-Matteb — I dentity of— not required for res judicata 40 
Concurrence of jurisdiction for res judicata required only 

m regard to*— ... ... 395 

—of a suit not always identical with the property to 

which the suit relates 299 

The mortgaged property is not the— in all the suits on 

the mortgage 302 

In suits for a share in the joint property the share is— of 
the suit •.. •*« ••. ••• ... 304 

—in declaratory suits is the property or right in 

respect of which the declaration is sought 805 

in suits for declaration of right of inheritance 306 

in suits relating to the attachment of property in execution 
of decree ... ••• ... 306 

Valuation of— for jurisdiction 309 

SuBBTANTiALLY— Matter must have been — in issue in the for- 
mer suit ... •** ... •*. *•. 54 
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See Issue. 

SuiT~Character of the — of which the trial will be 

v.t •.* ... ... ... ... 

for obserTance of religious ritual or honors is not a 

^ aTas ••• ##• ••• ••• 

for pecuniary benefits depending on religious rites is a 
civil 

▼ aa ##• ••• ••• ••• ••• #ev 

for an office even though no fees are attaclied to it is a 
civil 

V aji ••• ••• Set *e* 

for fees payable or paid to priests is a civil— 

Bar in the same — ... 
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le same- 


256 

759 


See Bar by Suit, Jurisdiction, TAe penden/f, Pecuniary Jurisdiction. 

Title — in suits on — does not constitute the cause of action 644 
A suit for declaration of — to a property does not bar 
a suit for possession of that property 670 

Tort— U nity of — as a cause of action for all damages resulting 

fr^^^n it ... ... •.« ... ... ... ^12^^ 

Each— constitutes a distinct cause of action ... ... 683 

Mere continuance of tort does not give fresh — ... ... 687 

See Bar by Suit, Bar for jointness, Cause of action. 

Trial— 'Character of— barred by ree JucUcata,.. 28 

Valuation of subject-matter — for jurisdiction is not the... 

same alwavs with that for the Court Fees Act 186 

Wages — Suits on account of — for work and labour done 655 

Waiver — No — of want of jurisdiction when it is objected to ... 414 

of want of non-essential jurisdiction ... ••• 

of defect of personal jurisdiction ••• 

of personal disqualification of Judge ... ••• 

Working For gain — P ersonally 





